
HOSTING SERVICES AGREEMENT 

EMPYRION TECHNOLOGIES INC. (ETI) 

 

1. INTERPRETATION 

1.1 Definitions. 

“Client Content” means all production media, content, documentation, data, images, text, 

software, web pages, artwork, trademarks, tradenames, logos, sound, graphics, video, 

files and other material, however stored and/or encoded, that is supplied by the Client to 

ETI for the purposes of ETI performing the Services, including without limitation the 

Client’s Website; 

‘IRC’ means Internet Relay Chat;  

“FTP” means File Transfer Protocol; 

“SPAM” means any unsolicited electronic messages; 

“Website” means a series of interconnected web pages intended to be accessible by 

internet users with a web browser; 

“VPS” means Virtual Private Server. 

2 SERVICES TO BE PROVIDED 

Hosted Services 

2.1 Website Hosting.  Our website hosting service gives you the ability to publish content 

for access by internet users using your own domain name, subject to the terms and conditions 

contained in this agreement, ETI will use commercially reasonable efforts to host your content 

and maintain site availability 

2.2 Email Hosting.  Our email hosting service gives you the ability to send and receive 

electronic mail via the internet by means of a personalized address linked to your own domain 

name, subject to the terms and conditions contained in this agreement, ETI will use 

commercially reasonable efforts to maintain e-mail accessibility   

2.3 DNS Hosting.  Our DNS hosting service gives you the ability to have customised domain 

name records that direct internet users to various servers and services as desired, subject to the 

terms and conditions contained in this agreement, ETI will use commercially reasonable efforts 

to host Client’s Domain Name DNS records and maintain functionality. 

2.4 VPS Hostng.  Our VPS hosting service gives you the ability to host larger websites or 

host different websites and/or email domains within one VPS server solution, subject to the 

terms and conditions contained in this agreement, ETI will use commercially reasonable efforts 

to maintain functionality and access to your VPS server. 

3 TERMS AND CONDITIONS 
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3.1 Manner of Provision of Services.  The Services will be provided in a good and 

professional manner, in accordance with all applicable laws, rules and regulations, and in 

accordance with all industry standards generally applicable to the provision of similar services. 

 

 

 Terms specific to Website/VPS Hosting 

3.2 Common Gateway Interface Script.  ETI reserves the right, in its sole discretion, at any 

time, to decline to host common gateway interface script, commonly known as “CGI Script”. 

3.3  Allocation of Server Space and Bandwidth Transfer.  ETI allocates a defined amount of 

server space and bandwidth customised to the needs of the client.  Any usage in excess of the 

amount specified will be an additional charge to the Client. 

3.4  User Name.  ETI will provide the Client with the administrative username and password 

for the Client Website.  Usernames and passwords should be kept confidential and only 

available to those who require access to administer the website or email addresses. 

3.5  IP Addresses.  ETI will assign an IP Address for the Client Website and/or Email hosting 

as it may determine from time to time, which shall remain the property of ETI and shall not 

be used for any purpose other than as directed by ETI. ETI will provide dedicated IP 

addresses at an additional cost upon request. 

 Terms specific to Email/VPS Hosting 

3.6  Allocation of Server Space and Bandwidth Transfer.  ETI allocates a defined amount of 

server space, email accounts and bandwidth transfer rates based on client’s needs for the 

Services.  Any usage in excess of the amount specified in the client engagement letter will be 

an additional charge to the Client. 

3.7  Spam and Virus Protection.  ETI email hosting service includes basic spam and virus 

protection, and all emails sent and received will be scanned to minimize the spread of spam 

and/or viruses. However, this feature is not guaranteed to be 100% effective or without error, 

and ETI shall not be liable for false positive detection or the receipt of spam messages.  More 

advanced spam filtering techniques are available through ETI upon request and at an 

additional cost.   

4. CLIENT RESPONSIBILITIES 

 Terms specific to Web/VPS Hosting 

4.1 Format of Media.  The Client is responsible for the posting of its website and all Client 

Content using “FTP”, or may provide the Supplier with a copy of its Website and Client Content 

in Browser ready format to be placed on ETI’s server, without modification or validation.  If ETI 

is required to modify or validate any of the Client Content, time spent in doing so will be an 

additional charge to the Client. 



 3

4.2 Compliance with Laws.  The Client agrees to comply with all local, provincial, federal 

and international laws in posting its Website and Client Content to ETI’s server and in using ETI 

to provide the Services, including but not limited to those laws regarding: 

(a) court ordered publication bans; 

(b) restrictions on publishing, printing, distributing, possessing, selling, advocating, 

promoting or exposing, obscene or threatening material, child pornography, or 

hate propaganda; 

(c) restrictions on the use of trade-marks or trade names, or any work which is 

protected by copyright, trade secret,  patent or other intellectual property laws, 

including without limitation, software; 

(d) restrictions on the distribution and dissemination of Spam or junk email.  ETI 

reserves the right to deny service without cause for sites which it deems to be in  

violation of this restriction; 

(e) restrictions on defamation, libel, harm to reputation, invasion of privacy, misuse 

or failure to protect personal information, violation of secrecy, confidentiality, 

unfair competition and other situations which could generate liability; and 

(f) export and import restrictions;   

4.3 Responsibility for Website Content.  The Client agrees to be solely responsible for all 

Client Content provided to ETI or posted on ETI’s server including the backup of such content 

and for the design of Client’s Website and the implications of the hosting of the Client’s Website 

and Client Content and any and all items, statements or other content transmitted, posted, 

received or created through the Client’s Website, even if transmitted, posted, received or created 

by someone else. 

4.4 Compliance with Rules and Regulations.  The Client agrees to comply with all of ETI’s 

internet policies, acceptable use guidelines, rules and regulations as may be established by ETI, 

in its sole discretion, from time to time including restrictions on the distribution of pornography, 

the mass mailing of Spam and the misuse of mailing lists or IP addresses. ETI will enforce a zero 

tolerance with respect thereto, and reserves the right in its sole discretion to determine all issues 

involving Client Content and compliance by the Client of such policies, guidelines, rules and 

regulations. 

4.5 Security.  The Client shall not connect to, or use any software or “bots” for IRC or to 

resell “shell accounts”, or to circumvent user authentication or to compromise the security of the 

ETI servers and/or networks. 

4.6 Representations and Warranties.  The Client hereby represents and warrants to ETI that 

the Client is the lawful owner or duly authorized licensee of all Client Content and has the legal 

authority to use the Client Content in the manner required for ETI to provide the Services. 

4.7 Grant of License.  The Client hereby grants to ETI and ETI accepts a non-exclusive, 

royalty-free, worldwide license to use the Client’s Web Site and Client Content, as reasonably 
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necessary or desirable in order for ETI to provide the Services and any other obligations of ETI 

under this agreement or at law. 

 

 

 Terms specific to Email/VPS Hosting 

4.8 Passwords.  Passwords to email accounts should be kept confidential.  ETI shall not be 

held responsible for email accounts which have been compromised as a result of a simple 

password or breach as a result of hacking or compromised client computer. 

4.9 Email setup. Configuration and setup of client computers and devices is the 

responsibility of the client.  If assistance is requested or desired ETI will provide these services 

at our standard hourly rate. 

4.10 Propagation of spam.  ETI has a zero tolerance for spam.  Websites which have been 

identified as sending spam will be shutdown.  If the website has been compromised and as a 

result has been sending out spam the website will be shutdown until the affected files have been 

removed or cleaned. 

5. FEES 

5.1 Payment of Fees. The Client will pay to ETI the fees for services received by it 

according to the fee schedule provided by ETI from time to time.  Fees are due and payable 

within THIRTY (30) DAYS of invoice date. 

5.2 Interest.  Interest will be charged on all overdue amounts at a rate of TWENTY-FOUR 

(24%) PERCENT per annum or the maximum rate allowable by law, whichever is less. 

5.3 Unused Services.  Unused Services may not be transferred or assigned by the Client and 

prepaid fees or deposits are totally non-refundable and not subject to setoff for any reason 

whatsoever. 

6. TERM AND TERMINATION 

6.1 Term.  The term of this agreement (the “Term”) shall commence on the date of this 

agreement and shall continue until terminated in accordance with the provisions of this 

agreement. 

6.2 Termination.  The term of this agreement may be terminated by either party on giving 

the other thirty (30) days notice in writing, and without limiting any other rights or remedies 

available to ETI at law or in equity, ETI has the right to terminate this agreement immediately 

and without notice to the Client, if: 

(a) ETI in its sole discretion determines that the Client is in breach or in default of 

any of its obligations under this agreement and such breach or default continues 

unrectified for fifteen (15) days after written notice of such breach or default to 

the Client; 
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(b) the Client becomes subject to bankruptcy or insolvency proceedings; 

(c) the Client ceases to carry on its business; or 

(d) ETI has not received any payment when due under this agreement. 

6.3 Client Content On.  termination of the term of this agreement for any reason ETI will 

allow the Client to download and remove any Client Content from the server or on the Client 

Website within 5 days of such termination, and thereafter ETI will be deemed to be authorized 

by the Client to remove and dispose of any remaining Client Content. 

6.4 Effect of Termination.  In the event of termination of this agreement for any reason 

whatsoever prior to the end of the then current Term, without limiting any other rights or 

remedies which may be available to ETI in law or in equity, the Client will immediately pay to 

ETI as liquidated damages and not as a penalty all amounts due or payable under this agreement 

including without limitation amounts which would have been payable by the Client over the 

remainder of the then current Term. 

7. LIMITATION ON LIABILITY 

7.1 Interruption of Service.  The Services are not guaranteed to be uninterrupted or error free 

as to accessibility, privacy of files or electronic messages, security, merchantability, quality or 

fitness for a particular use or purpose. However, ETI will use all reasonable measures and best 

practices available to ensure that any service disruption is kept to a minimum, and that services 

are restored as quickly as possible should a disruption occur. 

7.2 No Liability.  In no event will ETI, its directors, officers, employees, agents, contractors 

or affiliates, be liable for any claim for: 

(a) loss of data or emails; 

(b) loss of data from or breach of any hosted websites; 

(c) restoration of data beyond the most recent backup available; 

(d) punitive, exemplary or aggravated damages; 

(e) damages for loss of profits or revenue, failure to realize expected savings, loss of 

use or lack of availability of Client Content or other client materials or facilities 

(including its computer resources, Website and any stored data; 

(f) indirect, consequential or special damages of any kind; 

(g) contribution, indemnity or set-off in respect of any claims against the client by 

any third party; 

(h) any damages whatsoever related to third party products, client materials or any 

goods or services not developed or provided by ETI or 

(i) any damages whatsoever relating to interruption, delays, errors or omissions. 
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7.3 Limitation on Liability.  Without limiting the generality of either section 7.1 or 7.2, the 

maximum total liability of ETI for any claim whatsoevers including claims for breach of 

contract, tort, negligence or otherwise, and the Client's sole remedy, will be strictly limited to an 

award for direct, provable damages not to exceed the amount of fees paid to ETI hereunder 

during the then current term of this agreement.   

7.4 Limitation on Time.  No action arising or relating to this agreement or ETI’s obligations 

hereunder, regardless of form, may be brought by the Client more than three (3) months after the 

facts giving rise to the cause of action having occurred, regardless of whether those facts by that 

time are known to, or reasonably ought to have been discovered by, the Client. 

8. INDEMNIFICATION 

8.1 Indemnity.  The Client agrees to defend, indemnify and hold ETI, its directors, officers, 

employees, agents, contractors and affiliates, harmless from any loss, damage or liability, 

including reasonable legal costs, that ETI may incur as a result of or in connection with any of 

the following: 

(a) the Client’s Website and all Client Content; 

(b) the infringement, whether intention or unintentional, voluntary or involuntary, of 

any intellectual property or other similar rights of any third party resulting from or 

arising in connection with the provision by ETI of the Services; or 

(c) any breach by the Client of any of the provisions of this agreement. 

9. GENERAL PROVISIONS 

9.1 Confidentiality.  Except for the specific rights granted by this agreement, neither party 

shall use or disclose any confidential information of the other party.  A party receiving 

confidential information from the other shall use the same degree of care to protect the 

confidentiality of such confidential information as it uses to protect its own confidential 

information, but in no event less than reasonable care, including ensuring that such information 

is disclosed to employees and agents on a need to know basis and that all such employees and 

agents have agreed in writing not to disclose or use confidential information. Within FIFTEEN 

(15) DAYS of the request of the disclosing party, and in its sole discretion, the receiving party 

shall either return to the disclosing party originals and copies of any confidential information and 

all information, records and materials developed from them by the receiving party, or destroy the 

same. Either party may only disclose the general nature, but not the specific terms and 

conditions, of this agreement without the prior consent of the other party.  The disclosure 

obligations contained herein shall continue for a period of ten (10) years after expiration or 

termination of this agreement. 


