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1. Section1: Welcome and Introduction

11 Welcome

Welcome to Small Business Victoria's Getting paid in building and construction: Fast
track your cash flow workshop. Over the next 2 hours we will explore the Building and
Construction Industry Security of Payment Act 2002 (Vic) legislation and to give you
practical skills in usingthe Act to help you get paid.

This workbook will be a valuable resource for you to retain, it will assist you inthe
effective use of the SOP Scheme, and to and implement better business practices.

PLEASENOTE:

It is highly recommended that this workshop be followed up with Business
Victoria’s Finance Fundamentals: Keep your cash flowing workshop to fine-tune
your basic cash flow knowledge and financial planning skills. Go to
business.vic.gov.au tobook.

1.2 Introductionand workshop objectives

Getting paid in the building and construction industry can be challenging and time
consuming. By implementing good business practiceswithin your business, you will
have proven processes that will increase the likelihood of being paid ontime. This
workshop has been developedto introduce you to the Building and Construction
Industry Security of Payment Act 2002 (Vic) (*SOP Act”) and the options available to
you, should a payment dispute arise. It also provides you with additional information
on business practices that you can implement to fast track getting paid.

The workshop will cover:

* Anintroduction to the SOPAct

e Understanding the SOP Act

*  Making a payment claim under the SOP Act

* Responding to a payment claim under the SOP Act (a payment schedule)
* Theadjudication process under the SOP Act

e Thisworkbook also includes resources covering:

¢ Business systems

e Cashconversion cycle

* Cash flow forecasting

* Financial record keeping

Getting paidis all about thinking like a business. Many business ownersdon’t like
asking for money owed — however, running a business is not just about making the
sales, but also about collecting the payment.


http://www.business.vic.gov.au/
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This workshop will give you a practical understanding of the SOP Act,and how to use
it. Thefollowing diagram is a simple representation of the relationships between
stakeholders in the building and construction industry.

Head Contractor *
&

Sub-Contractor

Supplier of a UE 4 Supplier of Goods

1.3 Backgroundtothe SOP Act

1. Security of Payment legislation was first introduced in Australia in 1999 by New
South Wales, Victoria followed in2002. Each State and Territory of Australia now
has its own Security of Payment legislation, which covers work performed or
goods and services provided in that State/Territory.

This workshop only covers the Victorian SOP Act.

1.4 Purposeof the SOP Act

2. Everyday, individuals and organisations enter into contracts for building and
construction — and sometimes disputes arise over payment.

3. The Building and Construction Industry Security of Payment Act 2002 (known as
the SOP Act) helps ensure that any personwho carries out construction work or
supply related goods and services under a construction contract, gets paid.

4. The substantive features of the Actinclude:

— Torequire delivery of a payment schedule with 10 business days of receiving
a progress payment claim, failing which the full amount of the payment claim
becomes due (albeit only a payment “on account”);

— Tointroduce a quick system of independent adjudication where the parties
dispute the amount of any progress claim;

- Itisdesignedto provide afast and inexpensive process to recover payments
due under a construction contract, often, without the need for lawyersto
become involved.
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1.5

S.

1.6

Whatthe SOP Act covers

The SOP Act applies to most contracts for building work or for the supply of
related goods and services in Victoria. The contract may be oral, writtenor a
combination of both.

The SOP Act applies to the following types of work:
— Residential and non-residential building

— Civilengineering

—  Demolition

—  Electrical

— Professional services (e.g. architecture, design, surveying)
— Hire of plant and equipment

— Landscaping

- Maintenance

— Mechanical air conditioning

—  Plumbing

—  Supply of building materials

Claims may be made under the SOP Act for 'progress payments' for work done or
supplies made since a date determined by the contract or underthe SOP Act.
Progress payments include final, single and milestone payments.

Whatthe SOP Act excludes

The SOP Act excludes some specific types of contracts and claims. Contract
exclusions are detailed as follows:

The Act does not apply to domestic building contracts (withinthe meaning of the
Domestic Building Act 1995 (Vic)). The Act does apply, however, where the
building owneris in the "business of building residences”.

“In the business of building residences” is generally takento meanthat the
client has an ongoing business building homes.

If the client was building a group of townhouses to sell at a profit, unless the
development business was ongoing, the SOP Act would not apply.

However, the SOP Act would apply to a subcontractor, or supplier of goods or
services, who is working forthe builder who is building the townhouses.

The Act does not apply to a construction contract that forms part of a loan
agreement.

a. TheActdoes notapply to a construction contract where the amount payable
is calculated by a method other than by the value of work done, or goods and
services provided.

b. The Actalso details classes of amounts said to be “excluded amounts” which
must not be considered when calculating the amount of a progress payment.
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1.7

9.

1.8

10.

1.9

.

12.

The "excluded amounts” would include, for example, the following types of
claims:

»  Any amountthat relates to a variation of the construction contract that is
not a claimable variation;

»  "Damages” claims
»  Delay costs/prolongation costs
»  Latent conditions claims

»  Non-contract claims (eg; claims in misleading and deceptive conduct,
restitution/guantum meruit claims, ...)

Paymenton account

Any amount determined by an adjudicator to be payable from a respondentto a
claimantis “payment on account”. Both parties retain all their rights under the
contractto commence an action under the contract for final determination of
their entitlements.

Why use the SOP Scheme

The SOP Act has been specifically written for the building and construction
industry to create a fast, inexpensive and not overly technical mechanism for
resolving payment disputes.

Reference Date underthe SOP Act

The SOP Act provides that a payment claim may be made on and fromeach
"Reference Date” under a construction contract. The Reference Date isthe date
thatthe contract says a payment claim may be made.

For example, if the contract says “claims to be made on the 24th of each
calendar month, then the Reference Date is the 24th of that month.

If the contract does not provide a Reference Date, the SOP Act provides some
default provisions to calculate the Reference Date, as follows:

— Forongoing projects with monthly payment claims, the Reference Date is the
date 20 business days after works commenced or goods and services were
first provided, then every 20 business days thereafter or;

— For single or one-off payment claims, the Reference Date is the date
immediately after the date that work was last performed or good and
services provided.

—  For final payment claims, the Reference Date is the date immediately after
the expiry of any period for rectification of any defects orincomplete works.

The Reference Date, therefore, is the date on which a claim for a progress
payment may be made, or date by reference to which the amount of a progress
paymentisto be calculated. Thismay be provided in the relevant construction
contract (eg., where a payment claimis to be made on the 25th day of each
month). Alternatively, where the relevant construction contract does not provide
that date, then the Reference Date is the date 20 business days after work was
first performed, then the date every 20 business days after that.
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13. Note; a payment claim made before the relevant Reference Date would be
invalid.

110 The Payment Claim/Payment Schedule process

14.

15.

16.

7.

18.

The Act sets out a detailed process and timetable for payment claims and
payment schedules.

The regime of payment claim and payment schedule in relation to progress
payments under construction contracts is as follows:

1.

Where a party (“the claimant”) is entitled to progress payments, it may
deliver a “payment claim” to the party (“the respondent”) liable to make the
payment.

In response to the payment claim, the respondent may deliver a “oayment
schedule”, within 10 business days of receiving the payment claim, failing
which the full amount of the payment claim becomes due.

Where the payment schedule is for less than the payment claim, the Act
provides a system of fast, independent, adjudication.

The entitlementto paymentis only “on account” (ie, either party still has their
existing rights under the construction contract to commence proceedingsto
recover any such payment).

The Act provides forimmediate enforcement to recover the amount due,
including a right to judgment.

Where a payment claim is made by the claimant, and the respondent disputes
the amount claimed, the respondent must deliver a payment schedule within 10
business days. Where necessary, an unpaid claimant may proceedin court and
make an Application for Summary Judgment.

Where the payment schedule is delivered, the claimant is entitled to payment of

the amount in the payment schedule by the due date under the construction
contract.

Where this payment is not made, the claimantis able to bring an Application for
Summary Judgment for the amount.
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2. Section2:PaymentClaim

21 PaymentClaim underthe SOP Act

1. Therequirements asto a valid payment claim under the Act are set outin
Section 14(2).

2. Section 14(2) of the Act providesas follows:
A payment claim—
(a) must be in the relevant prescribed form (if any); and
(b) must contain the prescribed information (ifany) and

(c) must identify the construction work or related goods and services
to which the progress payment relates, and

(d) must indicate the amount of the progress payment that the
claimant claims to be que (the 'claimed amount”), and

(e) must state that it is made under this Act.

3. Insummary, the Payment Claim must:
a. comply with the requirement for form (there is no prescribed form);
b. containthe prescribed information (there is no prescribed information);

c. identify the construction work or related goods and services to which the
progress payment relates;

d. indicate the amount of the progress payment that the claimant claims to be
due;

e. statethatitis made underthe Act.

4. The minimum requirementis that the payment claim must state thatitis made
under the Act (this is the trigger, informing the respondent that the Act applies to
this payment claim). There is no specific wording required, only that the payment
claim must state that it is made under Building and Construction Industry
Security of Payment Act 2002 (Vic). For example: “This payment claim is made
underthe Building and Construction Industry Security of Payment Act 2002
(Vic)”

10
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2.2 One PaymentClaim for each Reference Date/3-monthtime limit

5. Apaymentclaimisinvalid if multiple payment claims are served in relation to a
single reference date, and/or if it made more than 3 months after the relevant
reference date.

6. Sections14(4)-(9) ofthe Act provide as follows:

(4) A payment claim in respect of a progress payment (other than a
payment claim in respect of a progress payment that is a final, single
or one-off payment) may be served only within—

(a) the period determined by orin accordance with the terms of the
construction contract in respect of the carrying out of the item of

construction work orthe supply of the item of related goods and
services to which the claim relates, or

(b) the period of 3 months after the reference date referred to in
section 9(2) that relates to that progress payment— whichever is the
later.

(5) A payment claim in respect of g progress payment thatis a final,
single or one-off payment may be served only within—

(a) the period determined by orin accordance with the terms of the
construction contract
or

(b) if no such period applies, within 3 months after the reference date
referred to in section 9(2) that relates to that progress payment.

(6) Subject to subsection (7), once a payment claim for a claimed
amountin respect of a final, single or one-off payment has been
served under this Act no further payment claim can be served under
this Act in respect of the construction contract to which the payment
claim relates.

(7) Nothing in subsection (6)prevents a payment claim fora claimed
amountin respect of a final, single or one-off payment being served
under this Act in respect of g construction contract jf—

(a) a claim for the payment of that amount has been made in respect
of that payment under the contract:and

(b) that amount was not paid by the due date under the contract for
the payment to which the claim relates.

(8) A claimant cannot serve more than one payvment claim in respect
of each reference date under the construction contract

(9) However, subsection (8) does not prevent the claimant from
ncluding in g payment claim an amount that has been the subject of
a previous claim if the amount has not been paid.

7. Section 14(8) provides that only one payment claim may be served for any
particular reference date.
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2.3

10.

.

However, Section 14(9), provides that nothing in section 14(8) prevents the
claimantfrom includingin a payment claim an amount that has been the subject
of a previous claim ifthe amount has not been paid. For example, the claimant
could include in their current payment claim amounts previously claimed under
that contract, but not paid. Provided the current payment claim was claiming for
new works/goods.

Limits on Payments Claim in Victoria: Claimable Variations/Excluded
Amounts

The Act includes limitations on what may be included ina valid payment claim.

Under the Act, a valid payment claim may not include Variations other than
“Claimable Variations” under Section 10A, nor may it include certain types of
claims described as "Excluded Amounts” under Section 10B.

Section 10 provides, so far as relevant, as follows:

10 Amount of progress payment

(7) The amount of a progress payment to which a person is entitled in
respect of a construction contract is to be—

(a) the amount calculated in accordance with the terms of the
contract; or

(b) if the contract makes no express provision with respect to the
matter, the amount calculated on the basis of the value of —

(i) construction work carried out or undertaken to be carried out by
the person under the contract; or

as the case requires.

(3) Despite subsection (1) and anything to the contrary in the
construction contract an excluded amount must not be taken into
account in calculating the amount of a progress payment to which a
person is entitled in respect of that construction contract.

2.4 Section10A Claimable Variations:

12.

13.

The provisions of the Act as to what constitutes a “Claimable Variation” are
complex. Under the Act, a variation to a construction contract is defined as "a
changein the scope of the work to be carried out or the goods or services to be
supplied, under the contract”. The Act specifies which variations may be claimed
in a payment claim, and which may not. Variations which may be claimed are
called ‘Claimable Variations'. If Variations claimed ina payment claim are not
Claimable Variations withinthe meaning of Section 10A, then, pursuant to Section
10, an adjudicatoris not to take them into account in determining the amount
payable in respect of the progress claim

The substantive issues in relation to Section 10A of the Act:
1. Arevariations within the definition of “Class 1 Claimable Variations”?
2. Arevariations within the definition of “Class 2 Claimable Variations”?

3. Doesthe contract contain a “dispute resolution clause” for the purpose
Section T0A3)(d)(ii)?
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14. Under Section 10A, for a Variation to be a “Class 1 Claimable Variation” there
must be "agreement” that:

The work had been performed; and
The scope of the work that had been carried out; and
The doing of that work constituted a variation; and

The value of that work; and

© 0 0 T Q

The time for payment of that work.

15. Under Section 10A, a Variation is a “Class 2 Claimable Variation” where there is
"agreement” that:

a. Thework has been performed;, and

b. The person requiring the work has requested or directed that the work be
performed;

butthereis not agreement:

c. Astothe scope of the work that has been carried out; and/or

d. Thatthe doing of that work constituted a variation; and/or

e. Thevalue of that work; and/or

f.  Thetime for payment of that work.

16. Section 10A of the Act provides as follows:

10A Claimable variations
(1) This section sets out the classes of varigtion to a construction
contract (the claimable variations) that may be taken into account in

calculating the amount ofa progress payment to which a person is
entitled in respect of that construction contract.

(2) The firstclass of variation is a variation where the parties to the
construction contract ggree—

(a) that work has been carried out or goods and services have been
supplied; and

(b) as to the scope of the work that has been carried out or the goods
and services that have been supplied; and

(c) that the doing of the work or the supply of the goods and services
constitutes a variation to the contract, and

(d) that the person who has undertaken to carry out the work or to
supply the goods and services under the contract is entitled to a
progress payment that includes an amount in respect of the
variation, and

(e) as to the value of that amount or the method of valuing that
amount and

(f) as to the time for payment of that amount

13
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(3) The second class of variation /s o variation where—

(a) the work has been carried out or the goods and services have
been supplied under the construction contract and

(b) the person for whom the work has been carried out or the goods
and services supplied ora person acting for that person under the
construction contract requested or directed the carrying out of the
work or the supply of the goods and services, and

(c) the parties to the construction contract do not agree as to one or
more of the following—

(i) that the doing of the work or the supply of goods and services
constitutes a variation to the contract

(ii) that the person who has undertaken to carry out the work or to
supply the goods and services under the construction contract is
entitled to a progress payment that includes an amount in respect of
the work or the goods and services,

(i) the value of the amount payable in respect of the work or the
goods and services,

(iv) the method of valuing the amount payable in respect of the work
or the goods and services;,

(v) the time for payment of the amount payable in respect of the
work or the goods and services, and

(d) subject to subsection (4), the consideration under the
construction contract at the time the contractis entered into—

(1) is $5 000 000 or less; or

(/i) exceeds $5 000 000 but the contract does not provide a method
of resolving disputes underthe contract (including disputes referred
to in paragraph (c)).

(4) If gt any time the totalamount of claims under a construction
contract for the second class of variations exceeds 10% of the
consideration under the construction contract at the time the
contractis entered into, subsection (3)(d) applies in relation to that
construction contract as if any reference to "$5 000 000" were a
reference to "$150 000"

14
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Or, put more simply:

Extractfrom VBA Security of Payment Fact Sheet4 — April 2014

Variations on which the parties agree
All agreed variations may be claimed in a payment claim.

It is an agreed variation if both the claimant and the respondent agree on
all of the following things:

* Theclaimanthas carried outthe work or supplied the goods or services

*  Thescope of the workthat has been carried out orthe goods and
services that have been supplied

e Thework orthe supply of goods or services is a variation to the contract

e Theclaimantis entitled to be paid for the variation
e Thevalue of the variation or the method of valuation
e  Thetimefor payment.

Disputed variations

Some disputed variations may be claimed in a payment claim if the parties

do not agree about one or more of the following things:

e Thework orthe supply or goods or services is a variationto the
contract

e Theclaimantis entitled to be paid for the variation
e Thevalue of the variation or the method of valuation
e Thetimefor payment.

Limits on disputed variations that may be claimed on a paymentclaim
Contractsum lessthan $150,000

If the original contract value is less than $150,000, the Act applies to all
claims for disputed variations.

Contract sum more than $5 million

If the original contract value is more than $5 million, disputed variations
must be resolved by the dispute resolution methods specifiedin the
contract

If the contract does not specify a method for resolving disputes, the Act
applies.

Contract sum between $150,000 and $5 million

If the contract sum is between $150,000 and $5 million, the Act applies to
claims for disputed variations up to 10% of the original contract sum.

If the total value of the disputed variations amounts to more than 10% of
the original contract sum, the dispute must be resolved by the dispute
resolution methods specified in the contract.

If the contract does not specify a method for resolving disputes, the
Act applies.

15
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2.5 Section10B “Excluded Amounts”

17. Section 10B of the Act hasthe effect of excluding, from a payment claim, and the
adjudicatoris expressly excluded from taking into account, in determining the
amount payable by the respondent to the claimant certain categories of claims, on
the basis that those claims are an Excluded Amount under Section 10B of the Act.

18. Excluded Amounts would include, for example, the following types of claims:
—  "Damages’ claims
— Delay costs/prolongation costs
— Latentconditions claims

— Non-contract claims (eg, claims in misleading and deceptive conduct,
restitution/gquantum meruit claims, ...) ...

19. Section 10B of the Act provides as follows:

10B Excluded amounts

(1) This section sets out the classes of amounts (excluded amounts)
that must not be considered in calculating the amount of a progress
payment to which a person is entitled under a construction contract.
(2) The excluded amounts are—

(a) any amount that relates to a variation of the construction
contractthatis nota claimable variation,

(b) any amount (otherthan a claimable variation) claimed under the
construction contract for compensation due to the happening of an
eventincluding any amount relating to—

(/) latent conditions, and

(ii) time-related costs, and

(iii) changes in requlatory requirements,

(c) any amount claimed for damages for breach of the construction

contract or forany other claim for damaages arising under or in
connection with the contract,

(d) any amountin relation to a claim arising atlaw otherthan under
the construction contract

(e) any amount of a class prescribed by the requlations as an
excluded amount

2.6 Materialthat mightbe includedin Payment Claims

20. Ifthereis ultimately a dispute between the claimant and the respondent, both
parties will wish that they had included all relevant and/or helpful material in the
payment claim and/or payment schedule. In fact, in Victorig, it has become
possible, in practice, for a claimant to include some new material in an
Application for Adjudication, and for a respondent to include some new material
in an Adjudication Response. Itis nonetheless a risky process to rely upon this.
Far better that the claimant includes all relevant material in each payment claim,
and the respondentinclude all relevant material ineach payment schedule.
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21. Theclaimant, in making a payment claim, might include the following types of
relevant documents in support of the payment claim (and, potentially, in support
an Application for Adjudication if there is a dispute as to the payment claim):

—  Emails, letters, re work contained inthe payment claim
— Inspection records

— Invoices from suppliers

- Measurements

— Testresults

— Quality assurance certificates

- Meeting minutes

— Sitediaries

— Photographs

— SMS messages
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3. Section 3:Payment Schedule

3.1 Requirementsofa Valid Payment Schedule

1. Therequirements asto a valid payment claim under the Act are set outin
Section 15(2).

2. Section15.2 of the Act provides as follows:
A payment schedule—
(a) must identify the payment claim to which it relates, and

(b) must indicate the amount of the payment (if any) that the
respondent proposes to make (the scheduled amount); aond

(c) must identify any amount of the claim that the respondent alleges
/s an excluded amount and

(d) must be in the relevant prescribed form (if any); and
(e) must contain the prescribed information (if any).

3. Therequirements fora valid payment schedule, therefore, are that the payment
schedule:

1. ldentifies the payment claim to which it relates; and

2. Indicates the amount of the payment (if any) that the respondent proposes
to make.

3.2 Materialthat mightbe included in Payment Schedules

4. Therespondent, in providing a payment schedule, might include the following
types of relevant documents in support of the payment schedule (and,
potentially, in support of an Applicationfor Adjudicationif there is a dispute as to
the payment claim):

—  Emails, letters, re work contained inthe payment claim
— Inspection records

— Invoices from suppliers

- Measurements

— Testresults

— Quality assurance certificates

— Photographs

— SMS messages

3.3 Failure toprovide a Payment Schedule precludes an Adjudication
Response

5. Ifarespondentfails to provide a payment schedule the Act precludes them from
providing an Adjudication Response if the claimant choses to pursue payment
through the adjudication process.
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6. Section 21(2A) provides as follows:

(24) The respondent may lodge an adjudication response only if the
respondent has provided a payment schegule to the claimant within

the time specified in section 15(4) or 18(2)(b)
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4. Section4:Applicationfor Adjudication

41 Applicationfor Adjudication - Timing

1.

There are strict requirements in relation to an Application for Adjudication, set
outin Section 18.

Section 18(1) of the Act gives the claimant the right to make an Applicationfor
Adjudication incertain circumstances as follows:

(1) A claimant may apply for adjudication of a payment claim
(an adjudication application) if—

(a) the respondent provides g payment schedule under Division 7
but—

(i) the scheduled amount indicated in the payment schedule is less
than the claimed amount indicated in the payment clainmy or

(ii) the respondent fails to pay the whole or any part of the scheduled
amount to the claimant by the due date for payment of the amount;
or

(b) the respondent fails to provide a payment schedule to the
claimant under Division 7Tand fails to pay the whole or any part of the
claimed amount by the due date for payment of the amount

A claimant may make an Application for Adjudicationin the following
circumstances:

a. Wherethe payment schedule amountis less thatthe payment claim amount;

b. Wherethe respondent does not pay the payment schedule amount when
due;

c. Wherethe respondent does not provide a payment schedule and does not
pay the claimed amount when due.

20



Getting paid in building & construction: Fast track your cash flow

4.2 Payment Schedulereceived within10 businessdays

4. Wherethe claimant disputes the amounts contained in a payment schedule, it
may lodge an Application for Adjudication with an Authorised Nominating
Authority (ANA), appointed under the Act, within 10 business days of receiving the
payment schedule, with a copy to the respondent.

Flow Chart — Payment Schedule Served

[ Reference Date ]

Claimant serves
Payment Claim

[ Respondent serves Payment Schedule within 10
L Business days after receipt of Payment Claim

y

g m—
not dispute

l Payment

Schedule

Claimant has 10 business days to lodge
Adjudication Application from receipt of

Pavment Schedule
3
\ ' N
Claimant serves Claimant has 10 business days to Full payment not Full payment
Adjudication Application on lodge Adjudication Application made by Due made by Due
ANA and Resnondent from Due Date for payment y Date L Date

—

Payment Process

Respondent has 5 business days to serve Adjudication Court enters

Response from receipt of Application or 2 business days Judgment mngnm:em
after Adjudicator accepts Application, whichever is later P
\
Respondent serves Claimant applies for and
Adjudication Response on obtains Adjudication
ANA and Claimant Certificate from ANA
A 4
y [
The Adjudicator has 10 business days to determine Full Determined di‘i&"aﬁt Ty S_“sI";“d
Application from the date of Adjudicator’s acceptance of Amount Not Paid o onLEIng.
Application. Time may be extended by agreement of the business days notice
Claimant to a maximiim of 15 business davs
A Respondent must pay Determined
S Amount either within 5 business | :
[ Adiudication days of receipt of Determination pif e i

DR or by Due Date, whichever is the J o nuneR e
later
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4.3 Payment Schedule not received/Section18(2) Notice/Optional
adjudication

5. Wherethe claimant serves a payment claim, and the respondent fails to deliver a
payment schedule, the claimant becomes entitled (if not paid)to sue in court for
judgment of the fullamount claimed.

6. Alternatively, the claimant may, under the Act, prefer to apply for adjudication
under Section 18(2). This type of adjudicationis sometimes referred to as
"optional adjudication”.

Section 18(2) provides as follows:

An adjudication application to which subsection (1)(b) applies cannot
be made unless—

(a) the claimant has notified the respondent within the period of 10
business days immediately following the due date for payment of the
claimant's intention to apply for adjudication of the payment claim;,
and

(b) the respondent has been given an opportunity to provide a
payment schedule to the claimant within 2 business days after
receiving the claimant's notice.

7. Section 18(2) requires such a claimant, to first deliver a Section 18(2) Notice,
notifying the respondent, within the period of 10 business daysimmediately
following the due date for payment, of the claimant's intention to apply for
adjudication of the payment claim, and giving the respondent an opportunity to
provide a payment schedule to the claimant within 2 business days after
receiving the claimant's Section 18(2) Notice.

8. Thetimefor giving a Section18(2) Notice and the time for making an Application
for Adjudication where no payment schedule was received, but the claimant
prefers to go to adjudication rather than sue for judgment, isas follows. The
Section 18(2) Notice must be given within 10 business days of the due date for
payment of the payment claim. The Application for Adjudication must be made
within 5 business days after the end of the 2-day period for the respondent to
provide a payment schedule, referred to in subsection 18(2)(b).
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Flow Chart — Payment Schedule Not Served - Optional Adjudication

[ Reference Date ]

Claimant serves
Payment Claim

Full pay tnot Respondent fails to serve Payment Schedule within 10 Full payment made
made by Due Date Business days after receipt of Payment Claim by Due Date

—
y
A ——

Claimant chooses Claimant may Suspend

Claimant chooses

Adjudication Work on giving 3 Court Action
business days® Notice
h 4
y
Claimant has 10 business days 1€ S i 2) é R
from Due Date for payment to l’.,iau;]ant peves sl?":"un Court process Payment Process
serve section 18(2) Notice on RI &-inNdm Ilcle """'r_'-? (claim, defense, under the Act
Respondent re Payment. ':;p '"I] s ohp:io‘]"[ & hearing, judgement) Complete
Schedule L avment Schedule V \_ )
g ™ g N
P Respondent does
Respondent serves Respondent has 2 business .
Payment Schedule days from receipt of Notice  |— “(.i HEHE: Paxlllﬁll (';:LT ﬁ::;'fs
within time to provide Payment Schedule Schedll!Ie Wit e
\, ‘ J . me S
N
Claimant has 5 business Claimant has 5 business days after the 2 Claimant applies
days after the 2 business business days from receipt of notice has for and obtains
days from receipt of notice expired to serve an Adjudication Adjudication
has expired to serve an Application Certificate from
Adjudication Application v ANA
r
L y —
R e e Claimant serves It@ﬁ.:«:defnr:las g
ok e st Adjudication Application on N At
ays to serve Adjudication ANA and Respondent Ly
Response from receipt of Resnonse
Application or 2 business days
after Adjudicator accepts
Application, whichever is later
Full Determined
+ Amount Not Paid
The Adjudicator has 10 business days to
Respondent serves determine Application from the date of A
Adjudication Response on _“\d.i“di“?ff." acceptance of
ANA and Claimant Application. Time may be extended by
agreement of the Claimant to a
maximum of 15 business days
l Respondent must pay Determined Amount
Adjudication either within 5 business days of receipt of Full Determined
Determination Determination or by Due Date, whichever Amount Paid

is the later

4.4 Payment Schedule served; scheduled amount not paid

9. Wherethe claimant serves a payment claim,and the respondent provides a
payment schedule, and the respondent then fails to pay all, or any part of the
scheduled amount on or before the due date, the claimant may sue in court for
judgment for the scheduled amount.

10. Alternatively, the claimant may, preferto apply for adjudication under Section 17
of the Act
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1. Section 17. provides, sofar as relevant, as follows:
77 Consequences of not paying claimantin accordance with
paymentschedule
(1) This section applies if—
(a) a claimant serves g payment claim on a respondent, and
(b) the respondent provides a payment schedule to the claimant—
(i) within the time required by the relevant construction contract or
(ii) within 10 business days after the payment claim is served —
whichever time expires earlier, and

(c) the payment schedule indicates a scheduled amount that the
respondent proposes to pay to the claimant and

(d) the respondent fails to pay the whole or any part of the scheduled
amount to the claimant on or before the due date forthe progress
payment to which the payment claim relates.

(2) In those circumstances, the claimant—

(a) may—

(i) recover the unpaid portion of the scheduled amount from the
respondent, as a debt due to the claimant inany court of competent
Jurisdiction, or

(i) make an adjudication application under section 18(1)(@)(ii) in
relation to the payment claim, and...
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Flow Chart — Payment Schedule Served — Scheduled Amount No Paid

[ Reference Date ]

Claimant serves
Payment Claim

!

Respondent serves Payment Schedule within 10

Business days after receipt of Payment Claim

]—

Claimant disputes
Payment Schedule

Claimant has 10 business days to lodge
Adjudication Application from receipt of
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.

Claimant does

net di
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Schedule
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ANA and Resnondent from Due Date for payment Date Date
A -~
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7 e : under the Act
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e ) . : Complete
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P — ;‘H
N\
Respondent serves Claimant applies for and
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k| Full Determined

Amount Paid
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4.5 Requirementsfora Valid Applicationfor Adjudication

12.

13.

4.

15.

There are strict requirements in relation to an Application for Adjudication, set
outin Section 18.

Section 18(1) of the Act gives the claimant the right to make an Applicationfor
Adjudication incertain circumstances as follows:

(1) A claimant may apply for adjudication of a payment claim (an
adjudication application) j/f—

(a) the respondent provides a payment schedule under Division 7
but—

(i) the scheduled amount indicated in the payment schedule is less
than the claimed amountindicated in the payment clainy or

(ii) the respondent fails to pay the whole or any part of the scheduled
amount to the claimant by the due date for payment of the amount;
or

(b) the respondent fails to provide a payment schedule to the
claimant under Division 7Tand fails to pay the whole or any part of the
claimed amount by the due date for payment of the amount.

A claimant may make an Application for Adjudicationin the following
circumstances:

a.
o.

Where the payment schedule amount is less that the payment claim amount;

Where the respondent does not pay the payment schedule amount when
due;

Where the respondent does not provide a payment schedule and does not
pay the claimed amount when due.

Section 18(3) of the Act provides as follows:

(3) An adjudication application—
(o) must be in writing, and

(b) subject to subsection (4), must be made to an quthorised
nominating authority chosen by the claimant and

(c)in the case of an application under subsection (1)(a)() must be
made within 10 business days after the claimant receives the
payment schedule and

(d) in the case of an application under subsection (1)@)(i), must be
made within 10 business days after the due date for payment; and
(e)in the case of an application under subsection (1)(b), must be
made within 5 business days after the end of the 2-day period
referred to in subsection (2)(b), and

() must identify the payment claim and the payment schedule (if
any) to which it relates; and

(g) must be accompanied by the application fee (if any) determined
by the authorised nominating authority; and

(h) may contain any submissions relevant to the application that the
claimant chooses to include.

16. The Application for Adjudicationis made to an Authorised Nominating Authority.
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17. The date of delivery of the Application for Adjudicationto an Authorised
Nominating Authority is critical. The Adjudication Application must be delivered:

a. Within 10 business days after the claimant received the Payment Schedule; or
b. Within 10 business days after the due date for payment; or alternatively

c. Inrelationto an optional adjudication (an adjudication made where no
payment schedule was received, but the claimant prefers to goto
adjudication ratherthan sue for judgment ( referred to as “optional
adjudication”, see below), must be made within 5 business days after the end
of the 2day period referred to in subsection (2)(b).

18. The Adjudication Application must identify the Payment Claim and the Payment
Schedule to which it relates.

19. Ultimately, the adjudicator will determine whether the adjudication application:
a. Wasinwriting;
b. Was made to an authorised nominating authority chosen by the claimant;
c. Was made within the relevant period;
d. Identified the Payment Claim and the Payment Schedule to which it related;

In order to determine whether there was a valid Adjudication Application within
the meaning of the Act.

4.6 Claimant’s Choice of Authorised Nominating Authority (ANA)

20. The claimant may choose any of the Authorised Nominating Authorities
appointed under the Act in Victoria.

21. Where, however, 3or more ANA's are listed in a contract, the claimant must
choose from1of those listed ANA’s. Section 18(4) of the Act provides as follows:

If the construction contract to which the payment claim relates lists 3
or more authorised nominating authorities, the application must be
made to one of those authorities chosen by the claimant

22. The substantive effect of Section 18(4) is that, unless the construction contract
expressly provides that the Authorised Nominating Authority shall be one of 3 or
more Authorised Nominating Authorities listed onthe construction contract, then
the claimantis free to choose any Authorised Nominating Authority in Victoria.
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5. Section5
Adjudication Response

5.1 AdjudicationResponse,only if payment Schedule provided

1. Subjectto havingdelivered a payment schedule in accordance with the Act, the
respondentis entitled to lodge a response (“the Adjudication Response”) to the
Application for Adjudication.

2. Section 21(2A) provides that the right to deliver the Adjudication Response is
subjectto having delivered a payment schedule in accordance with the Act.

3. Section 21(2A) provides as follows:

(24) The respondent may lodge an adjudication response only if the
respondent has provided a payment schegule to the claimant within
the time specified in section 15(4) or 18(2)(b)

5.2 AdjudicationResponse - timing

4. Thetimefor delivery ofthe Adjudication Response are set out in Section 21(1) as
follows:

(1) Subject to subsection (24), the respondent may lodge with the
adjudicator a response to the claimant's adjudication application
(the adjudication response) at any time within—

(a) 5 business days after receiving a copy ofthe application, or
(b) 2 business days after receiving notice of an adjudicator’s
acceptance of the application—whichever time expires later.

5.3 AdjudicationResponse - requirements

5. The (minimal) requirements of an Adjudication Response are set out in Section
21(2) as follows:
(2) The adjudication response—
(a) must be in writing; and
(b) must identify the adjudication application to which it relates; and

(c) must include the name and address of any relevant principal of
the respondent and any other person who the respondent knows has
a financial or contractual interest in the matters that are the subject
of the adjudication application, and

(ca) must identify any amount of the payment claim that the
respondent alleges is an excluded amount; and

(d) may contain any submissions relevant to the response that the
respondent chooses to include.
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6. Section 6:Section 21(2b) Notice

1.

The Act envisages that new reasons, not previously included a payment schedule,
might be included in an Adjudication Response. Section 21(2B), provides a
mechanism for the adjudicator to identify those new reasons, and to give the
claimant a chance to respond to those new reasons.

Section 21(2B) provides as follows:

Ifthe adjudication response includes any reasons for withholding
paymentthat were not includedin the payment schedule, the
adjudicator must serve a notice on the claimant—

(a) setting out those reasons, and

(b) stating that the claimant has 2 business days after being served
with the notice to lodge a response to those reasons with the
adjudicator.

The effect of Section 21(2B) is to require the adjudicator to review the
Adjudication Response when received, compare it with the payment schedule,
and notify the claimant ifin the adjudicator's opinion, the adjudication response
included new reasons for withholding payment that were not included in the
payment schedule. The adjudicator must write to the parties, identifying those
reasons, and giving the claimant 2 business days from the date of service of the
notice to lodge a response to those reasons with the adjudicator (Section 21(2B)
Notice).

The underlying rationale of the Section 21(2B) Notice is to accord natural justice
to the claimant, by giving the claimant the chance to answer new reasons
contained in the Adjudication Response (not previously contained in the
payment schedule).

It iscommon, in the above circumstance, that the adjudicator request, and the
claimant agree to, an extension of the time for making the Determination. (In
effect, the adjudicator will not have all of the respective submissions until day 7 or
8 of the 10 days available to review the material and make the Determination).
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7.

71

Section 7: Determination by the Adjudicator

Matters Regarded inMaking the Determination

The adjudicator, in making the determination, is required by the Act to (only)
consider the following:

Application for Adjudication
Adjudication Response (ifany);
Response to Section 21(2B) Notice (ifany);

o 0o T o

Any other materials provided with those documents;
e. Theresults of any inspection

In making the determination the adjudicator will also have regard to the

provisions of the Building and Construction Industry Security of Payment Act
(Vic) 2002

The Application for Adjudication will usually include the following:
1. Application for Adjudication

Submissions on behalf of the claimant

The Payment Claim

The Payment Schedule

N @ N

The construction contract

Awell-prepared Application for Adjudication may also include any or all the
following relevant to/in support of the amount claimed by the claimant
should be paidin relation to the payment claim:

6. Supportingcorrespondence (emails, letters, invoices, file notes, ......), relevant
to the amountto be paidin relationto the payment claim

7. Statutory declarations in support

The adjudicator must satisfy himself/herself of:

1. Existence of a contract or other arrangement to which the Act applies;
2. Service by the claimant onthe respondent of a valid payment claim;

3. Avalid"adjudication application” within the meaning of the Act;
4

Reference of the applicationto an eligible adjudicator, who accepts the
application;

5. Determination by the adjudicator of the application, by determining the
amount of the progress payment, the date on which it becomes or became
due andthe rate of interest payable, and the issue of a determinationin
writing.
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7.2 Existence of a Contracttowhichthe Act applies

S.

The Act requires that there be a “construction contract” within the meaning of
the Act.

Section 4 of the Act provides, so faras relevant, as follows:

“construction contract” means a contract or other arrangement
under which one party undertakes to carry out construction work, or
to supply related goods and services, for another party”

The adjudicator must determine that there is a “construction contract”, within the
meaning of the Act. This includes contracts which are written, oral, ora
combination of written and oral.

7.3 Servicebythe claimanton the respondent of a Valid Payment Claim

8.

9.

The Actrequires that there be a valid “oayment claim” within the meaning of the
Act.

Section 4 of the Act provides, so far as relevant, as follows:

"oayment claim” means a claim referred to in section 74

10. Section 14(2) of the Act provides as follows:

.

12.
13.

14.

15.

16.

A payment claim—
(a) must be in the relevant prescribed form (if any), and
(b) must contain the prescribed information (ifany) and

(c) must identify the construction work or related goods and services
to which the progress payment relates, and

(d) must indicate the amount of the progress payment that the
claimant claims to be que (the 'claimed amount”), and

(e) must state that it is made under this Act.

There is no form prescribed for payment claims under the Act.
The Payment Claim must specify the amount claimed to be due.

The Payment Claim must describe the construction work to which the progress
payment relates.

The Payment Claim must include words to the effect: “Thisis a payment claim
under the Building and Construction Industry Security of Payment Act 2002".

In summary, the adjudicator needs to make the following findings:

a. ThePayment Claim complies with the requirement for form (there is no
prescribed form);

b. Containsthe prescribed information (there is no prescribed information);

c. ldentifiesthe construction work or related goods and services to whichthe
progress payment relates;

d. Indicatesthe amount of the progress payment that the claimant claimsto be
due;

e. Statesthatitis made under the Act.

On that basis, the adjudicator will determine whetherthat the Payment Claim
complies with the requirements of Section 14(2).
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7.4 Valid Adjudication Application

17. The Actrequires thatthere be a valid “adjudication application” within the
meaning of the Act, made by the claimant to an Authorised Nominating Authority.

18. Section 18(3) of the Act provides, sofar as relevant, as follows:

An adjudication application—

(a) must be in writing, and

b).... must be made to an authorised nominating authority chosen
by the claimant and

(c)in the case of an application under sub-section (IXa)(i) must be
made within 10 business days after the claimant receives the
payment schedule;

(d) in the case of an application under subsection(1(a)ii), must be
made within 10 business days after the due date for payment; and....
(e)in the case of an application under subsection(i)(b), must be
made within 5 business days after the end of the 2-day period
referred to in subsection (2)(b);and

() must identify the payment claim and the payment schedule (if
any) to which it relates, and

(g) must be accompanied by the application fee (if any) determined
by the authorised nominating authority; and

19. The Adjudication Application must be in writing.

20. The Application for Adjudication must be made to an Authorised Nominating
Authority. Alist of current Authorised Nominating Authorities can be found on
the Victorian Building Authority website.

21.

22.

The date of delivery of the Application for Adjudicationto an Authorised
Nominating Authority is critical. The Adjudication Application must be delivered:

a.

Within 10 business days after the claimant received the Payment Schedule; or
alternatively

Within 10 business days after the due date for payment; or alternatively

In relation to an optional adjudication (an adjudication made where on
payment schedule was received, but the claimant prefers to goto
adjudication ratherthan sue for judgment ((see below)), must be made within
5 business days after the end of the 2 day period referred to in subbsection

(2)(b).

In relation to an application where a payment schedule was served, but any
or allthe scheduled amount was not paid on or before the due date, within 10
business days of the due date for payment.

The Adjudication Application must identify the Payment Claim and the Payment
Schedule to which it relates.
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23. The adjudicator will determine whether the adjudication application:

a.

b
C.
d

Was in writing;
Was made to an authorised nominating authority chosen by the claimant;
Was made within the relevant period;

ldentified the Payment Claim and the Payment Schedule to which it related,;
to determine whether there was a valid Adjudication Application within the
meaning of the Act.

7.5 Referenceofthe applicationto aneligible adjudicator, whoacceptsthe
application

24. The Actrequires that an Authorised Nominating Authority refer the adjudication
to an eligible adjudicator within the meaning of Section 19 of the Act.

25.

206.

Determination by the adjudicator of the application, by determining the amount
of the progress payment, the date on which it becomes or became due and the
rate of interest payable and the issue of a determination in writing:

The Actrequires that the adjudicatorissue a determination in writing, and
determine the following:

a.
o.

C.

the amount of the progress payment;
the date on which the progress payment becomes or became due; and
the rate of interest payable.

7.6 Assessmentofthe amount payableinrespectofprogressclaim

27. Pursuantto Section 23(1)(a) of the Act, an adjudicator is required to assess: ... the

amount of the progress payment (if any) to be paid by the respondent to the
claimant.

28.

The key principles to be followed by an adjudicator in assessing a payment claim
under the Act are:

1.

The adjudicator is to determine and apply what the adjudicator considers to
be the true construction of the Act inthe light of the current case law;

The adjudicator is to determine and apply what the adjudicator considers to
be the true construction of the construction contract;

The adjudicator is to determine whether the construction work the subject of
the claim has been performed;

The adjudicator is to determine the value of the work performed;

If a construction contract contains a binding schedule of rates, the
adjudicator isto have regard to the schedule in assessing value, and to state
in the adjudication determination whether and how the schedule of rates

was applied in the assessment of value, or why the schedule of rates was not
applied;

The adjudicator is to make the critical findings on the whole of the evidence
presented at the adjudication;
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7.7

29.

30.

31

7.8

32.

33.

34.

7. Theadjudicator is to make the critical findings by fairly assessing and
weighing the whole of the evidence drawing any necessary inferences from
the evidence (or absence of controverting evidence), arriving at a rational
conclusion founded upon the evidence;

8. The adjudicator is not called upon to act as an expert;

9. Theadjudicator is not entitled to impose anonus on either party to establish
a sufficient basis for payment or a sufficient basis for withholding payment;

the adjudicator is to include in an adjudication determination both the reasons
for the determination and the basis upon which any amount or date has been
decided, and in providing these reasons the adjudicator must summarise the
central reasons forthe making of the critical findings in the adjudication

determination with as much completeness as the time permitted under the Act
will allow.

Date adjudicated amount payable under the constructioncontract

The adjudicator is required pursuant to Section 23(1)(b) of the Act to determine
the date upon which the adjudicated amount became or becomes payable.

Section 23(1)(b) of the Act provides, so far as relevant, as follows:

An adjudicator is to determine ... the date on which that amount
became or becomes payable ...

Section 12(1) of the Act provides, so far as relevant, as follows:

A progress payment under a construction contract becomes due and
payable ... on the date on which the payment becomes due and
payable in accordance with the terms of the contract or ... if the
contract makes no express provision with respect to the matter, on
the date occurring 10 business days after a payment claim is made
under Part 3 in relation to the payment

Interestrate onAdjudicated Amount

The adjudicator is required pursuant to Section 23(1)(c) of the Act to determine
the rate of interest payable on the adjudicated amount.

Section 23(1)(c) of the Act provides, so far as relevant, as follows:
An adjudicator is to determine ....the rate of interest payable on that
amountin accordance with section 12(2)..

Section 12(2) of the Act provides, so far as relevant, as follows:

Interest is payable on the unpaid amount of a progress payment that
has become due and payable in accordance with sub-section (1) at
the greater of the following rates ... the rate for the time being fixed
under section 2 of the Penalty interest Rates Act 1983, or .... the rate
specified under the construction contract.
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7.9 The partytopay the adjudicator’s fees

35. The adjudicator may determine the appropriate allocation, between the claimant
and the respondent, of the adjudicator’s fees.

36. Section 45 of the Act provides, sofar asis relevant, as follows:

45 Adjudicator's and review adjudicator's fees

(2) An adjudicator is entitled to be paid for determining an
adjudication application—

(a) the amount, by way of fees and expenses, that is agreed between
the adjudicator and the parties to the adjudication, or

(b) if no amount is agreeq, the amount, by way of fees and expenses,
thatis reasonable having regard to the work done and expenses
incurred by the adjudicator.

(3) The claimant and respondent are jointly and severally liable to
pay the adjudicator's fees and expenses.

(4) As between themselves, the claimant and respondent are each
liable to contribute to the adjudicator’s fees and expenses in equal
proportions orin such proportions as the adjudicator may determine

37. Theadjudicator, in the Determination, may determine the appropriate allocation,
between the claimant and the respondent, of costs of the adjudicator’s fees.

38. The release of the determination will usually be made conditional upon payment
of the adjudicator’s fees.

7.10 Time for adjudicatorto make determination

39. The adjudicator must complete their determination as quickly as possible, but
not before the end of the period when a respondent may lodge an adjudication
response

40. The adjudicator must complete their determination within 10 business days after
the date of the Notice of Acceptance. The adjudicator may ask for a further 5
business days (taking the total maximum time to 15 business days).

7.11 Preparing anApplication for Adjudication - Materialthat might be
Included

41. The claimant, in making the adjudication application, might include any orallthe
following:

—  Copy of relevant adjudication materials (contract, payment claim, payment
schedule)

— Submissions in support of claimant’s claim

—  Other relevant documents (eg, invoices from suppliers, measurements, test
results, quality assurance certificates, statutory declarations, proof of
insurance, legal advices and expert reports, correspondence ....)
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42.

43.

44,

The Act provides that the adjudicator may only refer to the written sulbbmissions,
inspect work, and/or call a conference (all within 10 business days). The task of
the adjudicator will usually be detailed, complex, and fast. The adjudicator may
request further information from the parties, and/or call a conference, inspect the
site, and/or request the parties’ agreement to extend the time forthe
determination.

Conferences and site inspections are uncommon, but in certain circumstances,
may assist the adjudicatorin making their Determination.

Generally, the claimant should, therefore, include, in the payment claim, (because
it will be extremely likely that they will be unable to amend the payment claim for
the purpose of the adjudication), all items claimed, including, for example, items
comprising:

— Direct costs (eg., sub-claimants, suppliers, equipment, labour, materials ...)

- Job-related overheads (eg, site shed hire, supervisor salaries, site security,
electricity and other services, crane usage, etc.)

— Non-job-related overheads (share of organisation-wide overheads which
should be allocated to each claim on a project)

712 Section24 - CorrectionstoDetermination

45.

46.

47,

Under Section 24, the adjudicator has the power to correct mistakes inthe
Determination.

Section 24 of the Act provides, so far as relevant, as follows:

24 Correcting mistakes in determinations

(1) An adjudicator may correct a determination made by him or her if
the determination contains—

(a) a clerical mistake; or
(b) an error arising from an accidental slip or omission, or

The ability of an adjudicator to make a correction to a determination is limited to
a clerical mistake. The adjudicator does not have the ability to reconsider or
change the substance of their determination.
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8. Section 8: Applicationfor Review of Determination

8.1 Applicationfor Review of Determination

1. The Act provides for a review of an Adjudication Determination, but only in
relation to Excluded Amounts wrongly included or excluded by the adjudicator.

2. Sections 28B and 28C provide, so far as relevant, as follows:

28B Application for review by respondent

(7) Subject to this section, a responaent may apply for a review of an
adjudication determination (an adjudicationreview).

(2) An application underthis section may only be made if the
respondent provided a payment schedule to the claimant within the
time specified in section 15(4) or 18(2).

(3) An application under this section may only be made on the
ground that the adjudicated amount included an excluded amount.
(4) An application under this section may only be made if the
respondent has identified that amount as an excluded amount in the
payment schedule or the adjudication response.

(5) An application under this section may only be made if the
respondent has paid to the claimant the adjudicated amount other
than the amounts alleged to be excluded amounts.

(6) An application under this section may only be made if the
respondent has paid the alleged excluded amounts into a
designated trust account.

28C Application for review by claimant

(7) Subject to this section, a claimant may apply fora review of an
adjudication determination (an adjudicationreview).

(2) An application under this section may only be made on the
ground that the adjudicator failed to take into account a relevant
amount in making an adjudication determination because it was
wrongly determined to be an excluded amount.

3. Thereisaminimum threshold adjudicated amount of $100,000 for a review
adjudication, and the party making the application is required to pay to the
respondent the undisputed amount and deposit the sum indispute intrust.
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4. The process:

1.

1.

2.

Any Application for Review of Determination must be made within
5 business days after the Respondent or Claimant (as the case requires)
receives a copy of the adjudication determination.

An Application for Review of Adjudication may only be made by the
Respondent when:

The Adjudicated Amount exceeds $100,000.00

The Respondent provided a Payment Schedule to the Claimant within
the time specified in Section 15(4) or 18(2)

On the ground that the Adjudicated Amount included an Excluded
Amount

If the Respondent identified that amount as an Excluded Amountin the
Payment Schedule or the Adjudication Response

. Ifthe Respondent has paid to the Claimant the Adjudicated Amount,

other than the amounts alleged to be Excluded Amounts

. The Respondent has paid the amounts alleged to be Excluded Amounts

into a designated Trust Account

An Application for Review of Adjudication may only be made by the
Claimant when:

The adjudicator failed to take into account a relevant amount in making
an Adjudication Determination because it was wrongly determinedto be
an Excluded Amount

An Application for Review of Adjudication may only be made to the ANA
which the Application for Adjudication was made.
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9. Section9:0ther Rights Under the SOP Act

9.1 Right to suspend works/supply of goods and services

1.

2.

The claimant may suspend works/supply of goods and serviceswhen:

1.

3.

The respondent provides a payment schedule, but fails to pay all or any part
of the scheduled amount on the due date, or;

The respondent fails to provide a payment schedule and fails to pay the full
amounton the due date, or;

The respondent fails to pay all or any part of an adjudicated amount.

Section 29 of the Act provides, sofar as is relevant:

29 Claimant may suspend work

(1) A claimant may suspend the carrying out of construction work or
the supply of related goods and services under a construction
contractif at least 3 business days have passed since the claimant
has caused a notice of intention to do so to be given to the
respondent under section 16, 17 or 280.

(2) The right conferred by subsection (1) exists unti/—

(a) if the construction contract provides for a period of at least 7
business day for a return to work after the claimant receives
payment from the responaent of an amount referred to in section
16(7), 17(1), 28M or 28N, the end of that period; or

(b)in any other case, the end of the period of 3 business days
immediately following the date on which the claimant receives
payment from the respondent of an amount referred to in section
16(7), 17(1), 28M or 28N.

9.2 Recoveryfromprincipal

3.

Division 4 — Recovery from principal, details the circumstances where, if the
Respondent fails to pay the whole or any part of the adjudicated amount, the
Claimant may recover the unpaid amount from “the principal”.

In brief, Division 4 of the Act provides:

1.

If the Respondent fails to pay the whole or any part of the adjudicated
amount, the Claimant may recover the unpaid amount from “the principal”,
provided that:

Q.

The Claimant has obtained Judgment for the adjudicated amount or
part of the adjudicated amount;

Thereis money thatis payable, or will become payable from the principal
to the Respondent;

Constructionwork carried out or the goodsand services supplied by the
cloimantto or for the respondent underthe construction contract are, or
are part of or incidental to, the construction work or goods and services
thatthe principal engaged the Respondent to carry out or supply.

The person who has engaged the Respondent to carry out construction
work or to supply goods and services under a construction contractis
not exempt from this Act under section 7(2)(b) or 7(2)(ba).
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2. Inbrief, the procedure for recovering payment fromthe principal is as follows:

a.

Atthe time the Claimant files the Adjudication Certificate and supporting
documentation with the Court, they should also file a completed Form 3 —
Debt Certificate.

The Courtwill return the certified Form 3 — Debt Certificate withthe
Judgment Order.

The Claimant must then serve a completed Form 2 — Notice of Claim,
along with the certified Form 3 — Debt Certificate, on the principal.

3. Whenthe amount has been paid by the principal, the Claimant must provide
to the principal a completed Form 4 — Discharge Notice.

9.3 NoticeofLien

5. Alienisaform of security interest exercised over an item of property to secure
the payment of a debt or performance of some other obligation.

6. Section 12A of the Act provides:

12A Lien in respectof unpaid progress payment

(1) If a progress payment under a construction contract becomes due
and payable the claimant is entitled to exercise a lien in respect ot
the unpaid amount over any unfixed plant or materials supplied by

the claimant for use in connection with the carrying out of
construction work for the respondent.

(2) The claimant must serve a notice in the prescribed form on the
respondent before exercising a lien under subsection (7).

(3) A lien under subsection (1) s extinguished on the claimant
receiving the progress payment.

(4) Any lien or charge over the unfixed plant or materials existing
before the date on which the progress payment becomes due and
payable takes priority overa lien under subsection (7).

(5) Subsection (1) does not confer on the claimant any right against a
third party who is the owner of the unfixed plant or materials.

7. The Building and Construction Industry Security of Payment Regulations, Form 1
— Notice of Intention to Exercise Lien, isthe Form which must be used to notify
the Respondent of the intention to exercise a Lien.
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10. Section10:No Contracting Out/Pay When Paid

10.1 No contracting out

1. TheActhas a specific provision preventing parties from contracting out of the
Act. Thatisto say thateven if the parties to a contract agreed that the SOP Act
would not apply to that contract, that agreement or provision in the contract
would have no effect.

2. Section 48 of the Act provides:

48 No contracting out

(1) The provisions of this Act have effect despite any provision to the
contrary in any contract

(2) A provision of any agreement, whether in writing or not—

(a) under which the operation of this Act is, or is purborted to be,

excluded, modified or restricted, or that has the effect of excluding
modifying or restricting the operation of this Act or

(b) that may reasonably be construed as an attempt to deter a
person from acting under this Act— is void

10.2 Pay when paid

3. The Act has specific provisions making void any “pay when paid” clause ina
contract.

Section 13 of the Act provides as follows:

13 Effect of pay when paid provisions

(1) A pay when paid provision of a construction contract has no effect
in relation to any payment for—

(a) construction work carried out or undertaken to be carried out
under the contract or

(b) related goods and services supplied or undertaken to be supplied
under the contract.

(2) In this section—

money owing, in relation to a construction contract, means money
owing for—

(a) construction work carried out under the contract; or

(b) related goods and services supplied under the contract;

oay when paid provision of a construction contract means a
provision of the contract—

(a) that makes the liability of one party (the first party) to pay money
owing to another party (the second party) contingent on payment to
thefirst party by a further party (the third party) of the whole or any
partof that money, or

(b) that makes the due date for payment of money owing by the first
party to the second party dependent on the date on which payment
of the whole or any part of that money is made to the first party by
the third party, or

(c) that otherwise makes the liability to pay money owing, or the due
date for payment of money owing, contingent or dependent on the
operation of another contract.



Getting paid in building & construction: Fast track your cash flow

1n.

Section11:Enforcement

1.1 Enforcement

1.

The provisions for enforcement of an adjudicated amount are set out in Division
2B of the Act.

The obligation on the respondent to pay the Adjudicated Amountis set outin
Section 28M(1):

Subject to sections 288 and 28N, if an adjudicator determines that a
respondentis required to pay an adjudicated amount, the
respondent must pay that amount to the claimant on or before the
relevant date.

(The relevant date is, unless the adjudicator determines differently, the date that
is 5 business days after the date on which a copy of the adjudication
determination is givento the respondent.)

The consequences of failing to pay the Adjudicated Amount is that the claimant
may:

a. requestan Adjudication Certificate; and/or

b. serve noticethatthe claimantintendsto suspend work underthe contract.

Under Section 28R, where the claimant has received an Adjudication Certificate
from the Authorised Nominating Authority, the claimant may recover the amount
in the certificate, in court, as a debt due. Section 28R(1) provides as follows:

(1) If an authorised nominating authority has provided an
adjudication certificate to a person under section 28Q, the person
may recover as a debt due to that person, inany court of competent
Jurisdiction, the unpaid portion of the amount payable under section
28M or 28N.

Section 28R(5) limits the defences that may be raised by the respondent where
the claimant has commenced such proceedings, as follows:

(5) If a person commences proceedings to have the judgment set
aside, that person—
(a) subject to subsection (6),is not, in those proceedings entitled—

(i) to bring any cross-claim against the person who brought the
proceedings under subsection (1) or

(ii) to raise any defence in relation to matters arising under the
construction contract, or

(iii) to challenge an adjudication determination ora review
determination, and

(b) is required to pay into the court as security the unpaid portion of
the amount payable
The Adjudication Certificate enables the claimant to obtain an Order for the
amountin the Certificate by simple lodging with an affidavitin support.

For amounts under $100,000, judgment is obtained from the Magistrates Court of
Victoria. In brief, the process is as follows:

1. The party seeking judgment lodge with the registrar, the adjudication
certificate and affidavit in support.
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2.  Theregistrar may make anorder when satisfied by affidavit that the
adjudication certificate produced by the party was issued by an authorised
nominating authority and that the amount or part of the amount payable
under sections 28M or 28N of the Act remains unpaid.

3. Indetermining the amount of the order, the registraris to add allamounts set

outin the certificate as a total sum and make the order forthat sum less any
amount that has been paid.

4. An order made under the Act is enforceable inthe same way as any other
order of the Court and interest accrues on the amount of the order underthe
provisions of the Magistrates’ Court Act 1989 (Vic).

8. Amounts over $100,000 may be filed as follows:
County Court of Victoria amounts over $100,000.00 with no upper limit
Supreme Court of Victoria amounts over $200,000.00 with no upper limit
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12. Section12: Contract Formationand Record Keeping

121 Contractformation

1. Itisdesirable, where possible, to record the details of a contract in writing.

2. Some contracts are lengthy and complicated, often running into hundreds of
pages. Often, a contractis detailed in the terms of a quote and purchase order.

3. Ifacontractisverbal, itis good practice to send an email (or even an SMS) to the
other party detailingwhat the agreementis.

4. Inany event, if the contractis in writing, you should ensure that you have read
the contract and fully understand the terms you have agreed to.

5. Conducting credit checks on new customers can help avoid non-payment.

12.2 Recordkeeping

It will be apparent from the preceding sections of thisworkbook that effective record
keeping is critical. The ability to be able to provide supporting documentation in
payment claims and payment schedules will often mean that disputes over
payments do notarise.

It is highly recommended that this workshop be followed up with Business
Victoria’s Finance Fundamentals: Keep your cash flowing. Go to
business.vic.gov.au tobook.

6. Ifyouareaclaimantor respondentin an adjudication under the SOP Act, your
ability to quickly and accurately provide submissions and supporting
documentation, may impact on your success in anadjudication.

7. Thereare many accounting and business management packages which have
functionality tailored to small, medium and large businesses. In addition to those
packages, many businesses use:

a. Spreadsheets
b. Diaries
c. Timesheets

8. Probably one of the most powerful tools in a contractor's toolbox is a
smartphone. The ability to record information in real time and take photos
(which are generally time-stamped and geo-located), has been a game changing
advancementin recent years.
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13. Additionalresources

1.

There are several organisations who can assist with the SOP Scheme. For
example:

a. The Victorian Building Authority

b. Authorised Nominating Authorities (ANS’s)
c. Industry bodies (e.g. MBAV)

d. Lawyers

Business Victoria runs several excellent small business workshopsto further your

skills in areas such as:

— Finance fundamentals: How to keep your cash flowing

— Taking your business online: What you need to know

— Marketing your business: How to get it right the first time

— Business planning essentials: How to build a road map to success

Business Victoria

Business Victoria is a website that provides simple, easy to understand
information for business owners, across all devices.

You can find out how to:

¢ ]

Find a Loan to find and compare business loan options

Find and manage all Government licences, permits and registrations for your
business through AustralianBusiness Licence and Information Services

Book for locally delivered Workshops and Events that help you gain skills to
improve your business

Search a comprehensive directory of Government assistance for business
through Grants and Assistance

Download businesstemplates (business and marketing plans, HR manual) to
tailor for your business needs

Find out details on Victorianpublic holidays and the dates for daylight saving
Managerisks in your businessto keep your business on track

Calculate Long Service Leave entitlements by using the Long Service Leave
Calculator.

Refer to Long Service Leave Act 2078 facts at businessvic.gov.au/hiring-and-
managing-staff/long-service-leave-victoria/long-service-leave-an-overview

business.vic.gov.au

132215

45


https://www.business.vic.gov.au/hiring-and-managing-staff/long-service-leave-victoria/long-service-leave-an-overview
https://www.business.vic.gov.au/hiring-and-managing-staff/long-service-leave-victoria/long-service-leave-an-overview
http://www.business.vic.gov.au/

Getting paid in building & construction: Fast track your cash flow

More useful contacts, links and resources

Australian Business Licence and Information Service (ABLIS)

Helps identify the state, local and federal license and state codes of practice needed
to start and operate your business in Victoria. View details for your business to
create a tailored report that includes application forms.

CJ business.vicgov.au/licences

Australian Tax Office

The Australian Tax Office (ATO) provides a range of advice on '‘Dealing with
Disasters’ available from their website.

L] ato.gov.au/individuals/dealing-with-disasters

Tax Basics Seminar Program

The ATO hold free tax basics webinars. These webinars provide you with a basic
understanding of small businesstax issues and your obligations.

There are 12 topic modules for people who are either:

e Juststarting a business or thinking about starting a business
*  Wanting to update their knowledge
e Webinar topic information, session times and bookings can be made at:

L] ato.gov.au/general/webinars/small-business-webinars/

Business Infoline 1328 66
ATO Direct137226
Superannuation Infoline 1310 20

Austrade

Austrade Trade Commissioners are co-located at several Victorian Business Centres
and can assist potential exporters and exporters with general export information
and advice to access Commonwealth export assistance programs.

L] austrade.gov.au
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Entrepreneurs’' Programme

The Entrepreneurs Programme is the Australian government’s flagship initiative for
business competitiveness and productivity at the firmlevel. It forms part of the
Australian government’s new industry policy outlined in the Industry Innovation and
competitiveness Agenda. This agenda isa business-focused element of the
Australian Government’s broader economic action strategy and brings together and
builds upon other economic reforms to make the most of Australia’s strengthsand
business opportunities.

With a national network of more than 100 experienced private sector advisers and
facilitators, the Entrepreneurs' Programme offers support to businesses through
three elements:

* Accelerating commercialisation, helping entrepreneurs, researchers and
businesses address key challenges in the commercialisation pathway of bringing
novel products, processes and service to the market.

* Business management, provides advice andfacilitation services to improve
business capabilities and networks;

* Research connections, helping small and medium businesses to access
knowledge, engage with Researchers and foster innovation;

Practical support for businessesincludes:

e advicefrom people with relevant private sector experience,

e co-funded grantsto commercialise new products, processes and services,
* funding to take advantage of growth opportunities, and

e connectionand collaboration opportunities.

] business.gov.au/assistance/entrepreneurs-programme-summary

Fair Work Ombudsman

Give advice and help you understand your workplace rights and responsibilities. If
you have a question or problem relating to your workplace, visit their website.

The role of the Fair Work Ombudsman isto work with employees, employers,
contractorsand the community to promote harmonious, productive and cooperative
workplaces. They investigate workplace complaints and enforce compliance with
Australia’s workplace laws.

CJ fairworkgov.au
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Future Industries Fund

The Future Industries Fund supports high growth, high value industries that are
criticalto securing Victoria's future as a competitive, innovative and outward looking
economy.

The Victorian Government has identified six priority sectors that have potential for

extraordinary economic growth and the capacity to create high-skill, high wage jolbs.

These include:

* medicaltechnologies and pharmaceuticals

* new energy technologies

» foodandfibre

e transport, defence and construction technologies
* internationaleducation

e professional services.

L] business.vic.gov.au/support-for-your-business/future-industries

Grants, Vouchers and Assistance Programs

Provide assistance, including grant subsidies, to financially viable Victorian
businesses who can demonstrate a commitment to productivity gains, increased
exports or import replacement, application of newtechnologies andinnovative
practices.

) business.vicgov.au/support-for-your-business/grants-and-assistance

INNOVIC

Provides support for pre start-up innovators, inventors and entrepreneurs. Services
provided include advice and screening, on-line business templates, regular
innovations seminars, and referral services.

L] innoviccom.au

Insurance Council of Australia

The Insurance Council of Australia has a range of factsheets and consumertips
available on their website.

(] insurancecouncilcom.au/for-consumers/consumer-tips
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IP Australia

IP Australia is a government body which administers the patent, designs, trademark
and plant breeder’s rights system and maintains these registers. It provides general

information to individuals and organisations about how to take advantage of their IP.

They have a very extensive web site providing information on all types of intellectual
property.

] ipaustralia.gov.au

LaunchVic

LaunchVicis a Victorian Government body that aims to accelerate start-ups, drive
new ideas and create jobs in Victoria. This initiative is designed to assist
entrepreneurs to develop, incubate and grow early stage innovative businesses.

L] launchvic.org

MyVictoria

MyVictoria is a recently launched website that assists in researching communities
and gaining industry sector information. MyVictoria gathers and combines data to
help you draw meaningful insights. Converting data into visual formats like maps,
graphs and charts tells a story that:

* creates clear understanding

* bringsimportant context

e conveys related information

* informsresearch and planning.

Use MyVictoria to build location intelligence to inform decision-making, inspire ideas
and identify opportunities.

L] myvictoriavicgov.au
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Regional Development Victoria

The focus of Regional Development Victoria (RDV) is to support the government’s
vision of creating a stronger regional Victoria through job creation, better
infrastructure and new investment. RDV currently administers several programs
designed to:

e supportbusiness and industry development

* help new businesses to establish themselves

e assistexisting industries to grow anddiversify

*  build prosperous, stronger regional communities.

RDV implements the Victorian Government’s Regional Jobs and Infrastructure Fund,
supporting major projects, creating jolbs and building stronger regional communities.

The fund will have three parts, focusing on major projects, employment and
communities.

e TheRegional Infrastructure Fund invests in projects that create jobs, support
population growth, grow our economy and meet the needs of both our regional
cities and rural communities.

* TheRegional Jobs Fund helps our regional industries and businesses to grow
their workforces, expand their markets and create the jobs of the future.

* The Stronger Regional Communities Plan helps our regional towns attract
families and young people to live and work.

C1 rdv.vicgovau

Regional Jobs Fund

The Regional Jobs Fund aims to improve regional capacity, innovation and capitalise
on the potential of emerging industry sectors, particularly the Government’s priority
areas and new export markets.

business.vic.gov.au/support-for-your-business/future-industries/new-energy-
] technologies

Small business workshops

The Business Victoriaworkshops program provides intending business owners, start-
up businesses and small businesses with vital information through a wide range of
practical workshops.

The program covers topics such as: business planning, marketing, finance, online
business and employment.

L] business.vicgov.au/workshops
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Small businessbus

Operated by Business Victorig, the small business bus visits Melbourne and regional
Victoria as a 'travelling office on wheels'. It offers friendly, professional assistance
and expert advice from an experienced business mentor. To find out where the bus
will be visiting, goto the website:

L] business.vicgov.au/

Victorian Government Offices

Victorian Government Trade and Investment offices are located throughout Victoria
to assist small and medium businesses to flourish. They have an array of services
available from books to computer listings of all the required licenses for a business. A
list of the Victorian Government offices can be found at the end of this workbook.

L] investvicgovau/all-offices

Victoria State Emergency Service

Victoria State Emergency Service is the control agency for flood, storm, tsunami and
earthquake in Victoria, managing responses to those emergencies.

C1 ses.vic.govau

Victorian Small Business Commission

Since 2003, the Victorian Small Business Commission (VSBC) has been helping
businesses resolve disputes and avoid litigation.

Their role isto advise small businesses on dispute resolution between other
businesses, not- for-profit and local or state government entities, by offering
preliminary assistance and providing mediation.

L] wvsbc.vic.gov.au

Workforce Victoria

Workforce Victoria provides information to small business operators and their
employees about entitlements and obligations under State industrial legislation,
including child employment andlong service leave.

L] business.vic.gov.au/operating-a-business/employing-and-managing-people
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WorkSafe Victoria

WorkSafe Victoria provides the following assistance to small business:

e Provision offree independent health and safety consultancy to any small
business in Victoria with 50 or less employees

e  The WorkSafe Victoria Advisor Services which provides over-the-phone advice

* Free publications ona wide range of workplace health and safety and workers’

e compensation topics

* Freee-newsletters

e 24-hour7day aweek emergency response.

Broadly, the responsibilities of WorkSafe are to:

* Help avoid workplace injuries occurring

Enforce Victoria’'s occupational health and safety laws

Provide reasonably priced workplace injury insurance for employers

Help injured workers back into the workforce

Manage the workers’ compensation scheme by ensuring the prompt delivery of
appropriate services and adopting prudent financial practices

L] worksafevicgov.au
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Other Useful Links:

Australian Legal Information Institute

L1 austlii.,edu.au

Australian Competition and Consumer Commission

(] accc.govau

Australion Bureau of Statistics

L] absgov.au

Business Entry Point

(] business.gov.au

Consumer Affairs Victoria

L] consumer.vicgovau

Department of Justice & Regulation, Victoria

1 justicevicgovau

Fair Work Commission

L1 fwc.gov.au

Law Institute of Victoria

1 liv.asn.au

Victorian Public Holidays

L] business.vicgov.au/publicholidays

Australian Government Services for Aboriginal and Torres Strait Islander People

L] indigenousgov.au

NOTE: Information in this guideis correctas at July 2020
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Getting paid in building & construction: Fast track your cash flow

Victorian Governmentbusiness offices

Ballarat

Regional Development Victoria

111 Armstrong Street North

Ballarat VIC 3350

T:(08) 53272800

E: information.ballarat@rdv.vic.gov.au

Bundoora

Victorian Government Office

Suite 16, Level 1,20 Enterprise Drive
Bundoora VIC 3083

T:(03) 99350600

E: information.northmetro@ecodev.vic.gov.au

Geelong

Regional Development Victoria

Level 2,Harrison Place, 237 Ryrie Street
Geelong VIC 3220

T:(03) 52156000

E: information.geelong@rdv.vicgov.au

Melbourne

CBD —Inner Melbourne Region

121 Exhibition Street

Melbourne VIC 3000

T:132215

E: information.innermelbourne@ecodev.vic.gov.au

Ringwood

Victorian Government Office

Level1,Suite 11,12 Maroondah Highway
Ringwood VIC 3134

T:(03) 99380150

E: information.eastmetro@ecodev.vic.gov.au

Sunshine

Victorian Government Office

Level 6,301 Hampshire Road

Sunshine VIC 3020

T:(03) 83412400

E: information.westmetro@ecodev.vic.gov.au

Wangaratta

Regional Development Victoria
Level1,62 Ovens Street

Wangaratta VIC 3677

T:(03) 5722 7101

E: informationwangaratta@rdv.vicgov.au

Bendigo

Regional Development Victoria
Level1,56-60 King Street

Bendigo VIC 3550

T:(03) 44338000

E: information.bendigo@rdv.vic.gov.au

Dandenong

Victorian Government Office

Level 6,165-169 Thomas Street

Dandenong VIC 3175

T:(03) 99380100

E: information.southmetro@ecodev.vic.gov.au

Horsham

Regional Development Victoria

110 Natimuk Road

Horsham VIC 3400

T:(3)536221M

E: information.horsham@rdv.vic.gov.au

Mildura

Regional Development Victoria

131 Langtree Avenue

Mildura VIC 3500

T:(03) 50512000

E: information.mildura@rdv.vic.gov.au

Shepparton

Regional Development Victoria

79a Wyndham Street

Shepparton VIC 3630

T:(03) 58954100

E: information.shepparton@rdv.vic.gov.au

Traralgon

Regional Development Victoria

33 BreedStreet

TraralgonVIC 3844

T:(03) 5116 7300

E: informationtraralgon@rdv.vic.gov.au

Wodonga

Regional Development Victoria
TM-1M3HuUmMe Street

Wodonga VIC 3690

T:(03) 60590200

E: informationwodonga@rdv.vic.gov.au
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14. Appendix

Resources

1. VBA Sample form — Payment Claim

2. VBA Sample form — Payment Schedule

3. VBA Sample form — Section18(2) Notice

4. VBA Sample form — Adjudication response

5. SOP Regulations — Form 1— Notice of Intentionto Exercise Lien

6. SOP Regulations — Form 2 — Notice of Claim

7. SOP Regulations — Form 3 — Debt Certificate

8. SOP Regulations — Form 4 — Discharge Notice

9. SOP Regulations — Form 5 — Notice of names of persons from whom a claimant

may recover

10. Timeline — Payment schedule served

1. Timeline — Payment schedule not served — Optional adjudication
12. Timeline — Payment schedule served — Scheduled amount not paid

13. Cash conversion cycle
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1

VBA Sample form — PaymentClaim

VICTORIAN
BUILDING
AUTHORITY

This sampie form can help you to prepare a

WHY THIS IS A 'SAMPLE FORM

The Budding and Comtruction Industry Secunty
of Poyment Act 2002 (the S0P Act) does not
reQuire you 10 use any particular form for »
payment claen

Thes form can help you to prepare » payment
claim. You can une &, adapt it for your purposes,
or decide NOt to use &t at Al

BEFORE YOU START

Check your time imit to make a cddaim

The time ma within whch you must serve the
payment Claum on the respondernt depends on
the type of payment you are Clakming

A progress payment for work done or goods or
services calculated i accordance with 2
reference date must be Camed withen the
perod provided by the cONtract or three months
after the reference date — whichever & the later
A final. sngle or one off payrnent must be
clawmed withn the period provided by the
contract or, ¥ no such pariod s specified, three
months after the reference date

Reference dates

The reference date i3 the date on which a dam

for » progress payment may be made or by
reference to which the amount of » progress

payment may be caltulated

¥ the contract specifms the reference date, or
how to determine it, you must comply with it

¥ the contract does not specify the reference
date or how to determine 2, the following

©® ate of Viesaria Vietoran Buiing Authanty 2016

SAMPLE FORM

reference dates apply

*  Progress payments - 20 butiness days after
work was first carried out or goods or
services were first supphed Subsequent
paymant claims may then be made svery 20
butness days unti the 0b o completed

*  Single or one-off payments ~ the day after
the work was st carried out of the goods or
services were 25t supphed under the
Contract

*  Final payments - the day after the end of
any perod under the contract for rectifyng
defects or omissions, or the day after the
final cartificate is ssued. i nerther of these
appins the referance date 15 the day after
the work was last carmed out or the goods or
services were a3t supphed under the
contract

REQUIRED INFORMATION
A pryment Caem must

*  dentiy the CONSIrUCTIon work Or related
goods and services 10 which the payment
relates

* indicate the amount of money that you Claem
15 due (the ‘claimed amount”)

*  inciude the Security of Payment Statement”

“This ix @ poyment claim under the Bulkfing
ond Construction industry Securtty of

Poyment Act 2002 *
SERVING THE PAYMENT CLAIM ON
THE RESPONDENT

The payment Clasm must be served on the

respondent within the time requred by the
contract or the SOP Act

The payment claim can be served by defivering
" person to the respondent, lodpng it durng
normal busmess hours »t the respondent’s
ordinary place of business, posting or faxing & to

T
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VICTORIAN
BUILDING
AUTHORITY

the respondent’ s ordinary place of buniness or n
any manner specified in the contract

The payment clam & not served until t &
recerved by the respondent or at the
respondent’s ordinary place of business ¥ s
posted, senice & two business days after the day
on which & was posted. i £ s fased, service &
Immaediate unless the fax & sent after 4pm, n
which case service & the next day

NOTES FOR THE CLAIMANT

Completing this Form

Security of Payment Statement

[rsure the payment clasm noudes the Securtty
of Pay State The pay claem munt
nCude tha itatement

1 Casmant’s Details

Provide the name of the person or company that
entered nto the cOntract with the respondent
and provede the CONTact detais for your ordwary
place of busness

2 Respondent’s Details

Provide the name of the perion or comparny that
entered nto the contract with you and the
contact detals for their ordinary place of
business

3 Projecr/Ske/lob Description

Provde sufficent information 1o identify the
Project or site that you worked on, or provided
good: of services to

4 Payment Clasm Number

For future reference, it is useful 1o assign the
payment clasm » number

S Payment Type
Specty the type of payment you are clarmeng

SAMPLE FORM

You can clasn for the following types of
payments under the S0P At

*  Payment based on 3 reference date This
refer: to 2 payment based on a reference
date determined by the contract or specified
in the SOF Act State the penod of time the
clasm covers.

*  Miestone payment. Thiz refers 20 & paymment
based on an event or & date specified by the
contract

*  Single or one-off payment.

*  Final payment

& Due Date

The due date &5 the date specified by the contract
or, #f not specified by the contract, 10 business
days after the payment Clawn © made

7 Payment Clam Summary

Specily the amount you claim is due. The
payment Clanm must nciude thes information

8 Comstriction work done or related goods and
services for which thes claim s made

You must identfy the construction work or
related goods and services 1o which the progress
payment relates The payment Claim must
nChude tha information

The tables distingucsh between work done or
£oOds or services supplied within the scope of
the origmal contract and anything you have done
for the respondent which is 3 variation 10 the
contract

9 List of Attachments

Artach any relevant information 0 support the
Caned amount &g CONract, completion
certificates and delivery dockets Lt the
attached documents on the form

10 Segrature of Clasmant
Check that the detads you have provded are

acourate and then sign the form
'-‘ 2
.
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VICTORIAN
BUILDING
AUTHORITY

NFIDENCE

ADDITIONAL INFORMATION

Claimable variations

The payment Claun may incdude amounts for
vanations to the contract

The SOP Act specifies which vanations may be
clasmad = 2 paymant Claim, and which may not
Varations which may be clairmed are calied
clamable vanatons:

Camable varaton: ndude variations on which
the partwes agree and jome daputed varationt
Al agreed varatons may be mcluded n 2
payment clasm_ Some doputed varatons may be
Clasmed i payment Clasmn # the parties do not
agree about cartain matters which are specfied
n the SOF Act

For more nformation, see the VBA's webaite and
Fact Sheet 4 Clasmable Varations and Excluded

Excluded amounts

The payment clasm must not ncClude any
‘erchuded amount’

An esciuded amount i3

* 2oy amount that relates 1O a vanation of the
CONSTIUCTION COMract that & not a dakrmable
Varaton

*  any smount (other than » damable
variation) clasmed under the CONINUCTION
contract for compensation due to the
Rappening of an event, nChudng afvy amount
relatng 10 latent conditions, tene related
costs and changes i regulstory
reQur ements

*  any amount clamnmed for damages for breach
of the construction contract or for any other
Caim for damages arising under or n
CONNECTON with the contract

®  any amount in relation tO 3 Claim ansing at
law other than under the CONtruct on
contract

SAMPLE FORM
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VICTORIAN
m BUILDING SAMPLE FORM
AUTHORITY

NF

DENCE

PAYMENT CLAIM - SAMPLE FORM
Thes is 0 poyment cloim under the Building ond Construction industry Security of Poyment Act 2002

1 Clasmant’y Detah a

| et cmem e |
[ _ LN ]
Ml
§ Payment Typs
o I"' 2 Pyt el o § PR S
Gl Feres i naf = Jranaf
1 Beipondent s Detad O M= pay—
S lege o e O eyt
= s ]
L P
A1
& Dnse Date
3 Progect/iite) kob Dewcrplon 7 Poyment Claim Summary
Pooees, T b Dt re— 3
L
T M I e Tt T [ Bt
o et fui i J

8 Comiructon work done o related poods and wervacrs for swhaech thn claem i made
Bures Contract

|l

8 Seat of Vemens Wartens Buisong Muthesey 18 F
L
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VICTORIAN
BUILDING
AUTHORITY

SAMPLE FORM

T kel W.arwltson s
Parm b | Oewcrapten of war, gro o weeer B Mo e
]
]
¥
]
Tormi ¥

% Latof Artscherents

10 Seprutude of Claswant
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VBA Sample Form — Payment Schedule

VICTORIAN
BUILDING
AUTHORITY

B

SAMPLE FORM

Payment Schedule — Sample Form

This sample form can help you 1o prepare a
paymen schedule under the Bwiding and
Construction Industry Securty of Payment
Act 2002

WHY THIS IS A 'SAMPLE' FORM

The Budding and Construction Industry Security
of Payment Act 2002 (the SOP Act) does not
regquare you to use any particutar form for 3
payment schedule

This form can help you 10 prepare a payment
schadule in response 1O & payment Caim You

can wne it, adapt & for your purposes, or decide
not 10 wie & 2t ol

BEFORE YOU START

Check to ensure that you provide the
payment schedule on time

The payment schedule must be served on the
Claimant within the tme requared by the conmtract
or withun 10 business days after you were served
with 2 payment Claim ~ whachever i3 eariser

REQUIRED INFORMATION
A paymment schedule must

*  dentify the payment claim to which it relates
*  ndicate the amount of payment [if any) that
YOU Propose 1o make (the ‘scheduled

amount’)

*  f the scheduled amount 15 less than the
Camed amount indicate wiy there is &
difference and f you are withhoiding
pay provide ¢ for withhoiding
payment

*  dantify any amount of the clam you allege s
an exciuded amount

SERVING THE PAYMENT SCHEDULE
ON THE CLAIMANT

The payment schedule can be served by

@ Sane of Victora, Vetenan Buisng Aumensy 018

defvening # in person to the clasmant, lodging =t
dunng normal business howrs 3t the clammant’s
ordinary place of business, posting or faung £ to
the clammant’s ordmnary place of business or n
any other mannet specified n the contract

The paymaent schedule is not served until t s
recened by the clasmant or at the clammant’s
ordinary place of busmess. ¥ t & posted, service
is two business days after the day on which it
was posted. if & s faned, service & immediate
uniess the fax & sent after 4pm, In which case
service o the next Dusness day

Consequences of not providing a
payment schedule

If you do not prowvide 3 payment schedule and d0
NOt pay the damed amount on or before the due
date you become labie 10 pay the full amount
Clasmed on the due date for payment

The claimant may recover thes amount a5 3 debt
due In court or apply for adjudication. In either
CRSE, YOU IMay INCUr RISOCiated COWT or
adjudication costs as well a3 having to pay the
amount clasmed You may a0 be charged
interest on the unpad ¢ d v from the
due date for payment

In the meantime, the clasmant has the right to
wIpend work Of Cease SuppryIng reisted goods
and services under the contract until the dupute
13 resoived or payment 13 made

If you fad to provide 3 payment schedule, the
Clammant must pive you writtien notice of thes
Intention to apply for adudcation You then
have two business days 10 provide 3 payment
schedule

If the clammant appies for adudcation, a2
reipondent who hat not provided 3 payment
schedule may not subme an AdpudeCation
Response or apply for 3 review of the

AGUAKCIOT S Getermanation
'.—-
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VICTORIAN
BUILDING
AUTHORITY

NFIDENCE

NOTES FOR THE RESPONDENT

Completing this Form

1 Respondent’s Detadls

Provide the contact detads for your ordinary
place of busmess

2 Claimant’s Details

These are libely 10 have been provided by the
clairmant on the payment claim,_ if not on the
contract

3 Project/Sae/lob Descrption

Provide sufficent information to identfy the
PrOsect Of Site that the Camant worked on, or
provided goods or services to

4 Payment Clasm Detasds

You muat identity the payment clasn. The
payment schedule must inciude the nformation
Provide a3 much information at you can from the
Payment clawm el

S Scheduled Amount

Indicate the amount of the payment (f any) that
You propose to make. This iz the scheduled
amount The payment schediude must inciude tha
nformation

6 Descrgption of work, goods or services and
amounts

The clasmed amount s the amount that the

clamant is seeking from you, a5 shown on the

payment Casm

mmm.mmm
propose 10 pay

The amount withheid i3 the amount ™That you do
NOt agree to pay for any reason

SAMPLE FORM

7 Rearom for withholding payment [inchadeng
exchuded amounts)

M you are withholding payment for any reason,
you must show how much 1 bewng withheld and
why. The payment schedule must include this
nformation

The payment schedule must also dentdy any
amount of the clam that you allege to be an
ewciuded amount

§  List of Attachements

Artach copees of any documents that will help to
ewplam a dfference between the Clasned
amount and the scheduled amount Lint the
sttached documents on the form

9 Sgnature of Respondent

Check that the detads you have provided are
acourate and then sign the form

ADDITIONAL INFORMATION
Claimable variations

The payment Cawm may inClude amounts for
Varations to the contract

The SOP Act specifies which variations may be
calmed in a payment cam, and which may not
Varnations which may be caimed are called
Carmable vanastions

Clasmable varations nclude varatons on whach
the partes agree and ome daputed varaton
Nl agreed varuations may be mcuded in a2
payment Clarm  Some duputed varathons may be
Caned n payment claim if the partes do not
agree about cartam matters which are specified
n the SOP Act

For more information, see the VEA's webste and
Fact Sheet & Claimable Variations and Excluded
Amounty

o -
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VICTORIAN
BUILDING SAMPLE FORM
AUTHORITY

BUILDING CONFIDENCE

fFxcluded amount

The payment Clasm must not nclude any
‘enciuded amount’

An exciuded amount

*  any amount that relates 10 3 varation of the
CONSTrUCTION CONract that & not & dasmable
varaton

*  any smount (other than a dasmable
variation) Cemmed under the CONITNTION
contract for compeniation dus 10 the
happening of an event, inchuding any amount
relatng to latent condwons, teme related
Costs and changes in regulatory
requr ements

*  any smount claned for damages for breach
of the construction contract or for any other
cawn for damages arcng under or n
connection with the comtract

® 3y amount in relation 10 2 chaam arsing
law other than under the construction
contract
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VICTORIAN
m BUILDING SAMPLE FORM
AUTHORITY

NF

DENCE

PAYMENT SCHEDULE - SAMPLE FORM

1 Beupondent’s Detakh
4 Faymant Clasm Mumber
Pay—rt D e
Cesfyad OO/MM/YYIT =B 0D MM/YYYY
Tuw Cmtr DB/ e TTYY
Fagrt (i bt
— = (W el et | g BT s

% 5 Perdubed Amaoasnt

Amumad OF el "
1 el e | s 63T

g

L II-

3 Progecl/Site/lob Descrapton
oo, S ot Dercrpton

Lot heo=drr F acodrmter
Doty o st PD/eaE YTV Y

& Description of weori, poddds o Servic @ 3nd amaoaents

£ C 1 £ B B
c1 B I B

e | | e | e

8 Seat of Vemens Wartens Buisong Muthesey 18 4
|
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VICTORIAN
BUILDING
AUTHORITY

MFIDENCE

SAMPLE FORM

T REeavom for wothholdeng pryment | iodeng eacuded amownis)

emio: them o e

B Lint of Aftechmments
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3. VBA Sample Form - Section18(2) Notice

VICTORIAN
BUILDING
AUTHORITY

BUILDING

SAMPLE FORM

Section 18(2) Notice — Notice of intention to apply for

adjudication and opportunity to provide payment schedule

This sampie form can help you 10 prepare 2

section 18(2) notice under the Bwiding ond

AT P ar? pap—— sy md Devcaman me
MSICTION ISIrY Securny ¢ Iy

WHY THIS IS A SAMPLE FORM

The Buiding ond Comstruction Industry Security
of Poyment Act 2000 (the SOP Act) does not
eguire you 1o use any particular form for »
section 18{2) notice

This form can help & clasmant 10 prepare 2
saction 18(2) notice that notifies the respondent
of the claimant’s mtention t0 apply for
adpuchcation and the respondent’s opportunity
to provede 3 payment schedule

REQUIRED INFORMATION

A section 18(2) notice must notify the
respondent of the clasmant’s mtention to apply
for adpudcation of the payment Clawm

The section 18{2) notice gives the respondent an
opportunity 1o provade a3 payrment schedule 1o
the damant within Two business days after
recetving the claimant’s section 18(2) notice

When is a section 18(2) notice required

A dasrant 8 requered 1o notify the respondent of
the damant’s iIntention 10 apply for adpudication
of the payment (aem when

*  the respondent fails to provide » payment
schedule 1o the clanant, and

* e respondent fads to pay the whole or any
part of the clarmed amount by the due date
for payment

In those Crtumstances the dammant cannot make
a0 MAUANIVON ApPcaton unless the Casmant
has grven the respondent & notice under

saction 18(2) of the SOF Act

€ Seate of Vicora, Vetenas Bulsng Aumnenty 2018

Ensure the section 18(2) notice is

provided within time

A section 18(2) notice must be served on the
respondent within 10 business days enrnediatedy
following the due date for payment

The due date for payment o the date specified n
the contract or, if not specifiied by the contract,
10 busmess days sfter the peyment Clam o
made

PROCEDURAL INFORMATION

The claimant’s entitiement 1o make an

adjudication application

Where the respondent fads to provide a payment
schedule 10 the clanant and fads 10 pay the
whole or any part of the clamned amount by the
dus cate for payment, a Casmant may make an
Sdpudcation applcation ondy it

¢ the cdamant notifies the respondent of the
Camant’s mtention to apply for adjudication
of the payment clakm, and

*  that notice & provided within 10 business
days immedistely folowing the due date for
payment, and

®  the respondent has been piven an
opportunity 10 provede » payment schedule
10 the dammant within two business days
after receiving the claimant’s notice under
section 18{2)

Adjudication application

A clalmant that has served » section 18(2) notice
may make an adjudhcation apphcation - whether
or not the respondent providet 3 payment
schodule — withun frve business days after the
end of the two day period referred to in the
section 18(2) notice

The clammant must make the adjudication

T
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VICTORIAN
BUILDING
AUTHORITY

apphcation withmn five busnets days after, but
not before, the end of the two day period
referred to i the section 15(2) notice

SERVING THE SECTION 18{2) NOTICE ON
THE RESPONDENT

A section 18(2) notice can be served by delivering
it In parson to the respondent, lodging it durng
normal business hours 3t the respondent’s
ordinary place of business, posting or faxing it to
the respondent’s ordinary place of business, or n
ary manner specified in the contract

The section 18(2) notice s not served until it s
recedved by the respondent or 3t the
respondent’s ordinary place of butiness Rt s
posted, senvee 5 two business days after the day
on whech & was posted. ¥ £ s fased, service &5
mmediate uniess the fax o sent after 4pm_ n
which case service & the next day

NOTES FOR THE CLAIMANT
Completing a section 18(2) notice

1 Claimant’s Details

Provide the name of the person or comparny that
entered nto the contract with the respondent
and provade the COnTact details for your ordnary
place of busimess.

1 Respondent’s Detads
Provede the name of the person or company that
entered nto the contract with you and the

contact detads for their ordinary place of
butiness

3 Payment Clakn Detasls
Identify the payment Clarm number, f used, and
provide suffioent iInformation to identify the

Project or site that you worked on, or provided
goOds Of services to

SAMPLE FORM

identify the contract number, if appiicable, and
relevant contract details

Specity the ol d nt ~ the you
clammed in the payment clamm

The due date for payment 1 the date specfed n
the comtract or, if not specified by the contract,
10 busmess days after the payment clam
mace

Specify the date the payment clasm was served
on the respondent

4 Notie requirements

The notice must notify the respondent that the
cammant intends 1o apply for adudication of the
payment Clawn

The notice must incude suffioent information
and be served in 3 manner that meets the
procedural Information and requirements of »
section 18(2) notice, including

*  notifying the respondent of the clamant’s
imantion to apply for adpadcation of the
payment Clawn and

*  advining the respondant that they have an
OPPOTUNTy 10 provide 3 payment schedule
1o the cammant within two business days
after recesing the clasmant’s notics under
section 18(2), snd

*  advising that whether or not the respondent
prondes 3 payment schedule the clarmant
may make an ad pudication appication withen
five Dusiness days after the end of the Two
day perod referred to in the notice

S Sgnature of Clalmant

Chech that the detads you have provided are
acouwrate and then sign the notice

o -
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VICTORIAMN
m BUILDING SAMPLE FORM
AUTHORITY

NFIDENCE

SAMPLE SECTION 1EB{2) NOTICE - NOTICE OF INTENTION TO APPLY FOR ADJUDNCATION
AND OPPORTUNITY TO PROVIDE PAYMENT SCHEDULE

1 Clasmant’s Detals

¥ Payrmeent Claam Dartay

et D b

ot Tt 0 Drscrgte

Camenf e | F ap o

Swim of e

LRt

e ol |

Loy
T TR (e
Cominct Fyruor
e e f I
g
Bt T
Fiaea | = [rees !

4 MOt e requerementy

MNOTICE UNDER SECTION 1LE(Z) OF THE BUILDING AND CONSTRUCTION INDUSTRY SECURITY OF PATMENT
ALCT 1002
This i & Rotice wnder tection 18(2) of the Busideng and Constructon industry Security of Payment Act 2002

The retpondent B notifed that the darmant nitend: to apply for adpudication of the payment clasm refermed to
abscree

The retpondent o sdvned that they have 3n opportunty to proveke 3 payment woheduls to the claemaent withe
Twes butseit dayt after recenang thit notxce

The respordent o sdvised thet whether or not the rewpondent provades § paymment wchedube the clammant may
make an adpadicaton appleaton withen frre butsness days after the end of the two day pencd referred to abowe

% Signature of Clawnant

LAty o [iemant

] !

8 feww of Vartens Vatenss Buliag haterey NS F
=S
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4. VBA Sample Form - Adjudication Response

VICTORIAN
BUILDING
AUTHORITY

SAMPLE FORM

Adjudication Response — Sample Form

WHY THIS IS A 'SAMPLE” FORM

The Sudding ond Comstruction Industry Securty
of Payment Acr 2002 (the SOP Act) does not
require you to use any particular form for an
AUBCATION response

This form can help you to prepare an
adjudication response. You can use it, adapt & for
YOUr purpose, or decide not 10 use it i

BEFORE YOU START

When you can make an adjudication

response

You may lodge 3 response to the camant’s
adpuhaton appication ondy f you provided
payment schedule to the clamant within the
e specified by the SOF At

Yout adpudeaton responie must be lodged with

the adpahicator withn

*  five business days after recesving » copy of
the apphcation or

*  two business days sfter recenving notice of an
adpudhcatonr’s acceptance of the applcation

*  whichever i the later

Relevant principal

A relevant principal s any person who has
engaged the respondent undar 3 CONTract to
Provide CONSTIUCTION work, poods or services, f
the work that the clasmant has done or the goods
O services that the Casmant has supphed under
the contract 1o the respondent is, or & part of or
nodental to, the construction work, poods or
services that the respondent was engaged to

€ Ste of Viccera, Vicsoras Sullsng Autheriny 2008

Carry out of supply

The adpducator must notify any relevant
poncipal of the adjudication applcation

Submissions relevant to the
adjudication response

The adpudication response may Contan any
submussions relevant to the response that the
respondent chooses o nclude Copees of
documents relevant to the submuasions thould
be sttached

The respondent showid make the adpudhcator
aware of amy reasons for withholdng payment
which were provided in the payment schedule
The adpudecator is required to inform the
Camant of these ressons, following which the
Cammant has Two business days to lodge a
responae 10 thois reasons with the adyjudcator

REQUIRED INFORMATION

AN adjudiCatION response must:

*  dentify the adjudication appication 10 which
® relates

*  inchude the name and address of any
relevant prnapal of the respondent

*  indude the name and address of any other

per3on who the respondent knows has »
financial or contractual interest in the

matters that are the subgect of the
Adpadhcation applxation

*  dentify any st of the payment clam
that the respondent alieges 13 an extiuded
amount

SERVING THE ADJUDICATION
RESPONSE ON THE CLAIMANT

A copy of the adpudication response (nduding
sttachments) must be served on the Clamant,

preferably at the same tene a3 the ongingl &

o
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lodged with the adjudicator. The claimant’s copy
of the resporse can be served by delrverng it in
person, lodgng it during normal business hours
at the dasmant’s ordinary place of business,
posting or faxing it 10 the Clalmant’s ordinary
place of busness O n any manner 1pecifed n
the contract

The adjudication response i3 not served until t &
receved by the camant or at the clasmant’s

ordinary place of business if & & posted, service
5 two business days after the day in which it was
posted ¥ 2 o fased, service 5 mmediate unless
the fax & sent after 4pm, In which Case service &
the next day. Provide the contact details for your

ordinary place of busness

NOTES FOR THE RESPONDENT
Completing this Form

1 Adpdcation Apphcation Detads

An adudcaIton response must dentey the
dudcation appliication 10 which t relates. The

OUGCIION reiponse must ncude tha
niormation

2 Respondent’s Details

Provide your name and contact detals for your
ordinary place of business

3 Redevant Principal

Provide the name(1) of any relevant principal
The adjudication response must include ths
nformation

4 Other Relevant Persons

The adiudication response must provide detaids
of any company or individual (other than a
relevant princpal) who you know has 3 fmancial
Of comtractual mterest n the matiers that are the
subject of the adudcation apphication. The
2puGCAtIon response must nciude the
wrdormation

SAMPLE FORM

S Payment Schedule Detaihy

i you have not given the cdasmant » payment
schedule within the time reguired by the SOP Act
you may not lodge an Adpudication Response

6 Reasons for Wihholding Payment

Clearly identify ary new reasons for withholdng
payment. ¥ you dentify any new reasons, the
sdjudicator must inform the damant. The
Cammant wil then have two buiness days to
lodge 3 respomie to those reason: with the
adpudwator

7 Excluded Amounts

Your adpdaation resporae must dentfy any
amount of the payment claim that you sllege &
an exdiuded amount

8 Submeruson: Relevant to the Respome

Provide any relevant information or arpurment n
responie 1o the clasm that you want the
adjudacator 1o take Mo Conuderation

N necessary, et Ot your arpument and further
formation n & separate documant and attach
to the apphcation

9 List of Attachements

You should provide documents which support
YOour submmiions

10 Segnature of Respondent

Check that the details you have provided are
scourate and then sign the form

ADDITIONAL INFORMATION

Claimable variations

The payment clawm may nClude amounts for
variations 1o the contract

The JOF Act specifes which varations may be
cammed in a payment damm, and whsch may not

o
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NFICENCE

Warahon wheth may be Cliemed ofe calied
Clanmalbhle vanatwoni

Clasmabile vanatoni anciude variston on whoh
the parts agres srd tome diputed vanatont
All agreed varaton may be mciuded n 3
parymeent clasm Sorme deputed vanatsons may be
chaamied i parymaent claam f Uhe partss do not
apres sbout certain matter: whech sre pecified
n the SOF Act

For mone nformation, see the VBA's website and

Fact Sheet 4 Clgamable Varatong snd Eagiuded
Amoeaniy

Excluded amounts

The paryrment clasm must not schede sy
‘e hsded ot

An guciuded srmount @

* sy emount that relates 1o & variation of the
construchon comtract that o not a clemable
W ataon

*  gevy pmount [other than 3 olamabie
vanaton] clasmed under the consruchion
CoONTract fof compeniaton dus 1o the
happenmng of an event, inCiuding anmy amount
relatng to latent condstion:, tame related
costs and change: n regulstony
requrementy

& arvy amount o amed for damaget for breasch
of the conTtruCton coMract or for army other
clasm for demages srang unded of n
Connection with the Contract

* vy Emount in relaton to § claim ansing ot
low other than under the construection
Contrect

SAMPLE FORM
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ADIUDMCATION RESPONSE - SAMPLE FORM

1 et B Odh S B Cartaiks

SAMPLE FORM

3 Payment L hadube Dt

el

St o Py A T,

Atn e
PR Ty R

SR Tk PRy LTeSube ma -
prowded b3 e Dmoreet

g ST
B by LRl

RS B Lol 1o o L
[l S o

Dot s Fopceed b SOgey OF B f i
LE L

L e U
1 S U |

TR i R Pt e Pa
Al SCIRPLED T S

2  Reipondent’s Detadk

& Bemom For Withholdmg Payment

Lamime

Cominct Perior

AT By R | P e TR T T ey B S

L T Py Lt
= -

St il ey L] .
" . T i T

e e o el
L

= Tm R ]
Ay B RRELE T BT S e

e b -

4 Otheer Bebevant Perons

8 e o Woann Vemenss Bulsag hoheey N1
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8 Submason Belevant (o the Respome

SAMPLE FORM

% umt of antachments.

10 Sagnature of Reypondent

St o Rz aonderd
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5. SOP Regulations — Form1 - Notice of Intention toExercise Lien

FORM1

Fegulation &
Building and Construchion Industry Secunty of Payment Regulations 2013
NOTICE OF INTENTION TO EXERCISE LIEN
Section 12401 of the Building and Construction Industry Security of Payment Act 2002
To: [name and address of ordinary place of business of respondent]
Under section 12(1) of the Butlding and Construction Industry Security of Payment Act 2002 (the der), a
progress payment became due and pavable to me by vou under the construction contract between vou and me dated
[insert date and other information identifiing the construction contract].
The progress payment became due and pavable on [date] *m accordance wath the terme of the construchon
contract*because 10 busmess days have passed smee [inserr date of service] beng the date on which I served a
pavment claim on you

The progress payment 1= m respect of the following *constmction work camed out®related goods and serices
supplied by me under the construction contract:

[insert details of construction work, including the time and place the work was carvied ouwt, OR details of
related goods and services supplied, including the time and place they were supplied, OR details of both]

I supphed the following *unfixed plant*matenals in connechion with carmying out the construction work under the
construchon confract:

[clearly idantify the unfived plant or materials to which this notice refers]

At the date of this notice, I have not recerved the progress payment. Accordmgly, I infend to exercise a len m
respect of the unpard amoumt of the progress payment over the *unfixed plant*matenals listed above.

The hen will be extingushed when I recerve the progress payment.
Signzture of claimant:

Print name and address of ordinary place of business of claimant:
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6. SOP Regulations — Form 2 — Notice of Claim

FORM 2
Fegulation 7
Building and Construction Industry Security of Payment Regulations 2003

NOTICE OF CLATA
(Section 32(2) of the Building and Construction Industry Security of Payment Act 2002)

To: [name and addres: gf ordingry place qf buziness of principal]
An *admudicator*review adjudicator has determined that an adudicated amount is payable by [ et name and
address qf ordinary place af buziness of respondent] (the respondent) to me, in respect of a construction
coniract dated [fnsart relvant date of comiract] between the respondent and me. The adjndicated amount is in
respect of:

[nzert derails aof construciion work, including the me and place the work was carréed out, OR details

af relmred poods and services supplied, mcluding the tme and place they were suppiied, OR detmls af

baoti]
A debt certificate has been issued under section 33 of the Building and Comstruction Industry Security of

Payment Act 2002 (e Aef) by the [inzert mame of Court] dated [fuet dave certjffcate was izued]. A copy of
the debst certificate is attached.

Unless, on your application, a court grants a stay of payments under section 37 of the Act, section 35 of the Act
provides that, after this notice of claim is served on you, you are requited to pay me the amount you owe to the
respondent nnder 3 related contract with the respondent. The amount you are required fo pay me is set out in the
attached debt certificate.

Yiom are required to pay this amount by making payments to me as they become payable under the related
contract with the respondent {see section 35 of the Act).

If you fail to make amy payment in accordance with section 35 of the Act, I am entifled under section 38 of the
Act to sue you and recover the defb

Drated:
Sipnature of claimsant:

Print name and address of ordinary place of business of claimant:
*delete whichever is not applicable

(See sttached debt certificate)
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7. SOP Regulations - Form 3 — Debt Certificate

FORM 3
Regulation &
Building and Construction Industry Security of Payment Regulations 2003

DEET CERTIFICATE
(Section 33(2) of the Building and Construction Industry Security of Payment Act 2002)

I THE [mame gf court] of VICTORLA
AT [inzert place]

In procesdings befween:
[remmee of claimant] ("Claimant")

of [address of ordinary place of business]
and

[mamee qf respondent] ("Respondent™)
of [address of ordinary place of business]

OFDER

Cm the applicaton of the Claimant under secuen 33 of the Building and Construction Industry Security of
Payment Act 2002, jodzment having been *ziven*entered in these proceedings on [imzert date of judemenr] for
the recovery of [mrerr afiudicated amount], being an adjudicated amount, IT IS CERTIFIED that the amowmnt of
[mzart judgment amount] is a debt owed by the Fespondent to the Claimant.

Drate of issue: [fresart relevant dare]

[Signarure of relevant court afficer]

[Court seal]

*delete whichever is not applicable
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8. SOP Regulations - Form 4 - Discharge Notice

FORM 4
Regulation 9
Building snd Construction Industory Security of Payment Fegulations 2003
DISCHARGE NOTICE

(Section 40({2) of the Building and Construction Industry Security of Payment Act 2002)
To: [name and address of ordinary place of business of *principal *respondemnt]
For the purposes of section 40(2) of the Building and Construction Industry Security of Payment Act 2002
(the der)y, I acknowledge your payment of § #o me as *partal*fill discharge of the amount owed to me
specified in the debt certficate issued by the [msert name of Conrr] under section 33 of the Act on [imzerr dare
debrt certyffcate izmued]. A copy of the debt certificate is attached.
Drated:
Sipnature of claimsant:
Prnt name and address of ordinary place of business of claimant:
*delete whichever is not applicable

|5ee attached debt certificate)
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9. SOP Regulations - Form 5 — Notice of Names of Persons From Whom a Claimant
May Recover

FORM &
Pegulation 10
Building and Construction Industory Secunity of Payment Fegulations 2003

NOTICE OF NAMES OF FPERESONS FROM WHOM A CLATAMANT MAY FEECOVER

(Section 41(1) of the Building and Construction Industry Security of Payment Act 2002)
To: [name and addres: of ordimary place of business of clarmant]
For the purposes of section 41(1) of the Building and Construction Industry Security of Payment Act 2002
(the Aecr), in response to your demand of [mserr dade of denaand] for this notice, I notify you that, under a
contract with the following *person* persons:
[imzarr mames) af persanisi]

I have *carmied out the following construction work*supplied the following related goods and services:

[tzerr derails of consiruction work, mcluding the rime and place the work was carrted out. OR datails
af the poods and services, including the time and place they were supplied, OR details af both]

I provide this notice in the knowledze that, if I give it knowing that it is false or mislesding in a material
particular, I am guilty of an offence and lisble to a penalty under section 41(2) of the Act.

Diated:
Sipmature of respondent:

Prnt name and address of ordinary place of business of respondent:
*delete whichever is not applicable
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13. Cash Conversion Cycle
Scenario:

* Contractisawarded on1June

* Materials ordered 1June

*  Employee wages paid each Friday

e Materials supplied on 30 day account

e Payment Claims submitted on the 24%" of each month

e Payment of Payment Claim made on the last day of the month following the
Payment Claim

e No cash retention

You will see from the simple diagrams below that the contractor must be able to
accommodate significant expenditure in materials and wages before payment of the
first Payment Claim is received.
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