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Proof of Debt in Liquidation: Claims
for Informal Arrangements

Introduction

Shareholders or directors of a company often enter into informal or private financial arrangements with
the company or its members, particularly when the threat of insolvency is looming. However, when it
comes to proof of debt after the onset of liquidation, to what extent can claims for such arrangements be
made? This was one of the issues considered in Ong Kian Hoy v Liquidator of HSS Engineering Pte Ltd
[2014] SGHC 262.

In this case, the Plaintiff director and shareholder of an insolvent company sought to challenge the
liquidator’s rejection of certain claims in his proof of debt. However, the liquidator’s decision to reject the
three major claims was upheld by the High Court.

The first major claim was for personal loans which the Plaintiff had advanced to the company, which the
Court found to have been written off by the Plaintiff to allow the company to borrow further funds. The
second major claim was for compensation pursuant to a settlement agreement, which was found to be
binding on the shareholders and not the company itself. The third claim was for legal fees and costs
incurred by the Plaintiff in appealing against the winding up order made against the company, which the
Court held should be borne by the Plaintiff and not the company.

The liquidator was successfully represented by Patrick Ang and Ang Siok Hoon of Rajah & Tann
Singapore LLP.

Brief Facts

The Plaintiff was the director and majority shareholder of the Company. The Company eventually entered
liquidation, at which point the Plaintiff filed certain proofs of debt.

0] One of the major claims was for personal loans from the Plaintiff to the Company
amounting to S$656,393, which he had allegedly made in order to keep the Company in
business.

(i) The second major claim was pursuant to a Deed of Settlement (the “Deed”) between the

shareholders of the Company, the Company, and a creditor of the Company, under which
the shareholders would dispose of their shares in the Company. It was provided under the
Deed that upon completion of the sale of shares, the shareholders were to pay the Plaintiff
S$450,000 as compensation for loss of use of part of the Company’s factory property (the
“Property”). The sale of shares never took place.

(iii) The third major claim was for legal fees and costs incurred by the Plaintiff in appealing
against the winding up order made against the Company.

The Liquidator of the Company rejected all three claims. The Plaintiff thus applied to Court to set aside
the Liquidator’s Notice of Rejection.

Holding of the High Court

The High Court upheld the Liquidator’s rejection of the three major claims, finding that there was no
basis for the claims.
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With regard to the first claim, the Plaintiff had signed a confirmation that he agreed to waive the loans
made to the Company. The Plaintiff submitted that the waiver should not stand as he had received no
consideration for this waiver, and that he had only agreed to the waiver to allow the accounts of the
Company to be in credit so as to enable further bank loans for the development of the business.

However, the Court held the Plaintiff to his waiver of the loans. It was found that the Plaintiff did in fact
benefit from the waiver, as the Company being able to make further bank loans would benefit him as a
shareholder. Further, having agreed to the production of documents which would show the Company’s
accounts to be in credit to third parties, the Plaintiff would be estopped from going back on his waiver.
Therefore, he had no claim to recover the S$656,393 in loans.

With regard to the second claim, the shareholders had actually been unable to sell their shares under the
Deed. Nonetheless, the Plaintiff argued that he should be compensated for being deprived of the use of
the Property, whether or not it was sold pursuant to the Deed or by reason of liquidation.

The Court held that the Plaintiff was not owed compensation from the Company as the obligation to
compensate the Plaintiff was owed by the shareholders, and not the Company itself. In any event, the
obligation to compensate the Plaintiff under the Deed had not been triggered, as the Plaintiff was being
deprived of the use of the Property due to the liquidation, and not pursuant to the Deed.

With regard to the third claim, the Plaintiff incurred costs in filing an appeal against the winding up order
made against the company. On the facts, the Plaintiff eventually withdrew the appeal and as such, was
ordered to pay costs of S$12,000 to the respondent creditor.

The Court found that the Plaintiff had filed the appeal even though he did not dispute the debt that was
owed; the Plaintiff had filed the appeal in the hope that he would be able to raise sufficient funds to pay
off the respondent creditor. The Court found that there was no merit to the Plaintiff’s claim and the costs
of the appeal should be borne by the Plaintiff and should not be thrown upon the assets of the company to
the prejudice of the creditors.

Concluding Words

Informal financial agreements between directors or shareholders of a company and the company itself
may be aimed at providing temporary relief or setting up private arrangements, with no actual intention
of enforcement. However, when the company enters insolvency, these agreements will be strictly upheld
against the parties.

This was clearly demonstrated in the present case, where the Plaintiff’s agreement to waive substantial
debts to give a more favourable picture of the Company’s accounts was found to be binding against him in
the proof of debt process. Further, the Plaintiff's arrangement to be compensated for the Property was
held to the strict terms of the contract, meaning that the obligation of the shareholders could not be read
as being synonymous with the obligation of the Company.

In addition, not all costs incurred in relation to a winding up order may be reclaimed from the company.
Here, the costs incurred by the Plaintiff in resisting the winding up order were held to be properly borne
by the Plaintiff himself, even though it was ostensibly to stave off liquidation for long enough to rescue
the Company. There must at least be some merit in such an appeal.

Parties wishing to consult on proof of debt or other insolvency matters may contact our team below.

Please feel free to also contact the Knowledge and Risk Management Group at eOASIS@rajahtann.com
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Our regional contacts

RAJAH & TANN | Singapore RAJAH & TANN REPRESENTATIVE OFFICE China
Rajah & Tann Singapore LLP Rajah & Tann Singapore LLP

9 Battery Road #25-01 Shanghai Representative Office

Straits Trading Building Unit 1905-1906, Shui On Plaza, 333 Huai Hai Middle Road
Singapore 049910 Shanghai 200021, People's Republic of China

T +65 65353600 24 HR +65 9690 2253 F +65 6225 9630 T +86 216120 8818 F +86 216120 8820
sg.rajahtannasia.com cn.rajahtannasia.com

R&T SOK & HENG | Cambodia RAJAH & TANN NK LEGAL | Myanmar

R&T Sok & Heng Law Office Rajah & Tann NK Legal Myanmar Company Limited
Vattanac Capital Office Tower, Level 17, No. 66 Office Suite 007, Inya Lake Hotel No. 37, Kaba Aye

Preah Monivong Boulevard, Sangkat Wat Phnom Pagoda Road, Mayangone Township, Yangon, Myanmar
Khan Daun Penh, 12202 Phnom Penh, Cambodia T +959 73040763 / +95 1657902 / +95 1 657903

T +85523 963112 /113 F +855963 116 F +9519665537

kh.rajahtannasia.com mm.rajahtannasia.com

*In association with Rajah & Tann Singapore LLP
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Rajah & Tann Singapore LLP is one of the largest full service law firms in Singapore, providing high quality advice to an impressive list of
clients. We place strong emphasis on promptness, accessibility and reliability in dealing with clients. At the same time, the firm strives
towards a practical yet creative approach in dealing with business and commercial problems. As the Singapore member firm of the Lex
Mundi Network, we are able to offer access to excellent legal expertise in more than 100 countries.

Rajah & Tann Singapore LLP is part of Rajah & Tann Asia, a network of local law firms in Singapore, China, Lao PDR, Vietnam, Thailand
and Myanmar, as well as associate and affiliate offices in Malaysia, Cambodia, Indonesia and the Middle East. Our Asian network also
includes regional desks focused on Japan and South Asia.

The contents of this Update are owned by Rajah & Tann Singapore LLP and subject to copyright protection under the laws of Singapore
and, through international treaties, other countries. No part of this Update may be reproduced, licensed, sold, published, transmitted,
modified, adapted, publicly displayed, broadcast (including storage in any medium by electronic means whether or not transiently for any
purpose save as permitted herein) without the prior written permission of Rajah & Tann Singapore LLP.

Please note also that whilst the information in this Update is correct to the best of our knowledge and belief at the time of writing, it is
only intended to provide a general guide to the subject matter and should not be treated as a substitute for specific professional advice for
any particular course of action as such information may not suit your specific business and operational requirements. It is to your
advantage to seek legal advice for your specific situation. In this regard, you may call the lawyer you normally deal with in Rajah & Tann
Singapore LLP or e-mail the Knowledge & Risk Management Group at eOASIS@rajahtann.com.
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