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DRAFT

FOOD SERVICES AGREEMENT


This Agreement (hereinafter “Agreement”) is entered into this ____ day of _____, 2013 in the City of Saratoga, County of Santa Clara, State of California, by and between WEST VALLEY - MISSION COMMUNITY COLLEGE DISTRICT, a California Community College District, (hereinafter “District”), and _________________________________________________________ (hereinafter “Contractor”).who are collectively referred to herein as "the Parties."  This Agreement is entered into with reference to the following Recitals, all of which are incorporated herein by this reference.

RECITALS

WHEREAS, in or about, March, 2013, the District issued a Request for Proposals ("the RFP") pursuant to which the District requested proposals to provide cafeteria food services, coffee services and/or catering services at either or both of the District’s College campuses known as the West Valley College campus located at 14000 Fruitvale Avenue, Saratoga, CA 95070 (hereinafter “WVC”) and the Mission College campus located at 3000 Mission College Boulevard Santa Clara, CA 95054-1897 (hereinafter “MC”); the RFP is incorporated herein by this reference.  


WHEREAS, on or about April 23, 2013, the Contractor submitted a written response to the RFP (“the RFP Response”); by this reference, the RFP Response is incorporated herein.  


WHEREAS, the Contractor is engaged in the business of providing institutional food and beverage services; the Contractor is duly qualified, licensed and otherwise authorized to engage in the business of providing food and beverage service.


WHEREAS, the District and the Contractor desire to establish the terms and conditions pursuant to which Contractor shall provide food/beverage services at the District, as set forth in this Agreement.  


NOW THEREFORE, for good and valuable consideration, the receipt and adequacy of which is acknowledged by the Parties and each of them, the Parties agree as follows:

1 DISTRICT FOOD/BEVERAGE SERVICE.  The Contractor shall provide cafeteria food services, coffee services, and/or catering services on the following District College campuses (Contractor shall Check and Initial all that apply):

( _____   West Valley College 

( _____   Mission College

     (initial)





     (initial)

The services to be provided by the Contractor at each campus checked above are as follows (Contractor shall Check and initial all that apply):

( _____   Cafeteria and Catering
( _____   Coffee Services and Catering



    (initial)




     (initial)



( _____   Coffee Services (Pastries, Sandwiches and Drinks) w/o Catering



    (initial)

2 GENERAL PROVISIONS.  The following Contract provisions contained in this Section 2 (“General Provisions”) shall be applicable regardless of whether the contracted for services are to be provided at one or both campuses and regardless of the scope of services that the Contractor hereby agrees to provide.  

2.1 Term - This Agreement shall commence as of August 15, 2013, after it has been fully executed by all parties and copies of same are delivered to all parties.  The initial term of the Agreement shall remain in effect until ________________, 2015 (“Initial Term”).  This Agreement shall be renewable for an additional term of three (3) years (“Additional Term”), subject to the written mutual agreement of the Parties regarding the same.  The District shall retain total unfettered discretion to elect to not renew the Agreement for any Additional Term.  

2.2 Donations – In addition to any Commission or Compensation to be paid by Contractor to the District, Contractor agrees that it shall also pay the following annual Donations to the District starting on January 15, 2014 and continuing every January 15th of the Initial Term and any Additional Term that the Agreement is in effect.

WVC



MC
Student Scholarships:


$________


$________ 

President’s Fund



$________


$________

Associated Student’s Fund


$________


$________

Chancellor’s Fund



$________


$________

Other (______________________)

$________


$________

2.3 Security Deposit - Prior to commencing work under this Agreement, Contractor shall deposit the sum of forty thousand dollars ($40,000) with the District as and for a security deposit to ensure the performance by Contractor of all of the provisions of this Agreement.  The parties agree that District may hold and use all or any portion of the security deposit, without interest, to cure any default by Contractor under this Agreement.  Contractor shall immediately pay to District a sum equal to the portion of the security deposit expended or applied by District as allowed herein, so as to maintain the security deposit in the sum initially deposited with District.  Contractor’s failure to timely replenish the security deposit shall constitute a material breach of this Agreement.  If Contractor is not in default upon expiration or termination of this Agreement, District shall return the security deposit to Contractor within 15 days of Contractor vacating District’s premises after the expiration or termination of this Agreement.  District’s obligations with respect to the security deposit are those of a debtor and not a trustee.  District may maintain the security deposit separate and apart from District’s general funds or commingle the security deposit with District’ s general and other funds.  In the alternative, instead of depositing the sum of $40,000 with the District, the Contractor may provide to the District a Corporate Surety Performance Bond in an amount not less than not less than thirty thousand dollars ($30,000) to guarantee the faithful performance of the contract and a Corporate Surety Payment Bond in an amount not less than ten thousand dollars ($10,000) to guarantee the payment for services engaged by Contractor and the payment of bills for contracted materials, supplies and equipment used in the performance of this Agreement.
2.3.1 Any Performance and Payment Bonds submitted by Contractor shall be executed by an admitted surety insurer as defined in the Code of Civil Procedures, Section 995.120.  Corporate sureties on the submitted bonds shall be legally authorized to engage in the business of furnishing surety bonds in the State of California.  All surety bond forms must be satisfactory to the District.  

2.3.2 During the period covered by the Agreement, if any of the sureties upon the bonds shall become insolvent or unable, in the opinion of the District, to pay promptly the amount of such bonds to the extent to which surety might be liable, the Contractor, within thirty (30) days after notice given by the District to the Contractor, shall buy supplemental bonds or otherwise substitute another sufficient surety approved by the District in place of the surety becoming insolvent and unable to pay.  If the Contractor fails within such thirty (30) day period to substitute another sufficient surety, the Contractor shall, if District so elects, be deemed to be in default in the performance of his obligations hereunder.  The District, in addition to any and all other remedies, may terminate the Agreement or bring any proper suit or other proceedings against the Contractor and the sureties, or any of them, or may deduct from any monies then due or which thereafter may become due the Contractor under the Agreement, the amount for which the surety, insolvent or unable to pay as aforesaid, would otherwise be responsible for under the bonds, and the monies so deducted shall be held by District as collateral security for the performance of the conditions of the bonds.

2.4 Pricing of Goods and Services – The pricing of goods and services shall be determined by the Contractor subject to advance approval by the District.  Prices must be at least as competitive as those of similar food establishments selling similar food and beverages in the surrounding neighborhood.  For the first fiscal year of this Agreement, with regard to the food and beverage items listed on the Proposal Pricing Breakdown Sheets attached hereto as Exhibit “A” (“Proposal Sheets”), selling prices shall be no higher than, and portion sizes shall be no smaller than, the prices and sizes listed on the Proposal Sheets and those prices/sizes shall remain firm for at least one (1) year after the commencement of Agreement.  All requests for pricing increases or decreases shall be presented in writing to the District at least forty-five (45) days prior to the date of Contractor’s implementation of such pricing change(s).

2.4.1 Contractor shall not offer for sale or sell on any District property any tobacco products, alcoholic beverages, or any other products or beverages that are prohibited by any rules or regulations of the District or by any other applicable ordinance, statute, law, code or regulation issued or enforced by any other municipality, city, county, state or agency which has any jurisdiction over the products or services provided by Contractor at the District.

2.4.2 Contractor shall accept payment with credit and debit cards for any cafeteria, catering and/or coffee service purchases.  

2.5 Meetings - At a minimum, the Contractor shall meet with the Office of Administrative Services at each college on a monthly basis to discuss issues arising from the performance of this Agreement.  District may, in its sole discretion, increase or decrease the frequency of meetings at any time during the Initial Term or Additional Term of this Agreement.

2.6 Telephonic Availability – Contractor must provide to District a telephone number where Contractor shall be telephonically available to District personnel during regular business hours Monday through Friday from 8:00 A.M. to 5:00 P.M. Pacific Time.

2.7 Customer Satisfaction:  Contractor shall effectively address customer complaints and concerns in an appropriate manner on a timely basis.  Contractor shall forward to the District, with three (3) working days of the customer complaint or expression of customer concern, any complaints or concerns that Contractor is unable to resolve to within that period of time.  Contractor remains responsible for the resolution of all customer complaints or concerns arising out of Contractor’s sale of any product or performance of any service pursuant to this Agreement.

2.8 District’s Right of Inspection - The District shall have the right, at any time, to inspect, or have its designated representative inspect, the operation and condition of the premises, products and/or services provided by Contractor, with respect to, among other things, the quality and quantity of food sold, the prices, the hours of operation, the staffing and management practices, the methods of service, and the safety, sanitation and maintenance of the facilities, all of which shall be maintained at levels satisfactory to the District.

2.9 No Warranty Regarding Suitability of Premises:  Contractor acknowledges that neither the District nor any of the District’s agents, servants, or employees, has made any express or implied representation or warranty with respect to the suitability of the District’s premises for the conduct of Contractor’s business.

2.10   General Standards – Contractor shall satisfy the following standards throughout the Initial Term and any Additional Term of this Agreement:

2.10.1 Display - All products shall be attractively displayed.

2.10.2 Product Availability - The premises operated by the Contractor shall be well stocked throughout the entire time of service pursuant to the Agreement.

2.10.3 Temperature - All hot products shall be served hot; all cold products shall be served cold and in compliance with any and all applicable Health Department regulations.

2.10.4 Housekeeping and Sanitation - Housekeeping and sanitation shall always conform to the highest possible standards.

2.10.5 Packaging - All packaging shall be attractive and appropriate.  Contractor shall employ environmentally sound practices to cut waste and comply with the District’s recycling efforts.  When reasonably possible, Contractor shall use packaging that is made of 100% recycled-content paper products and shall use vegetable-based plastic, biodegradable and/or recyclable products.  Contractor shall not use polystyrene or "Styrofoam" products.

2.10.6 Spills and Debris - All spills and debris shall be promptly removed and cleaned.

2.10.7 Employee Instruction - All of the Contractor's employees shall be instructed in the following areas: (1) Proper preparation of product being offered; (2).Sanitation standards and procedures; (3) Dress standards, personal hygiene and customer services. and (4) Safety procedures and equipment handling.
2.11   Non-Competition with Beverage Contracts – Although the District does not currently have an exclusive agreement with any beverage firm, the District may enter into such an agreement at a later date.  If the District does enter into an exclusive beverage agreement, Contractor shall comply with any limitations created by such agreement including, but not limited to, Contractor agreeing not to sell beverage products that are deemed competitive with or disallowed by the terms of the beverage agreement.  

2.12   Contractor Compliance:  

2.12.1 Laws and Regulations:  Contractor shall at all times conduct its business and perform this Agreement in compliance with all federal, state and local laws and regulations applicable to the conduct of Contractor’s business including, but not Department of Health regulations, fair employment practices, lawful wage and hour practices, Occupational Safety and Health requirements, Americans with Disabilities Act, Family Leave Policies and any laws or regulations pertaining to Contractors production, handling, processing and labeling of any products offered by Contractor.

2.12.2 District Policies and Regulations:  Contractor shall at all times conduct its business and perform this Agreement in compliance with all District policies and regulations applicable to the conduct of Contractor’s business.

2.12.3 Licenses, Permits, Documents:  Contractor shall procure and keep in effect all necessary licenses and permits, food handler’s cards, and other documents required by law, including, but not limited to, state and local public health laws.  In addition, Contractor shall submit to the District a properly executed IRS form W-9, Taxpayer ID Information and any other documentation reasonably requested or required by the District.  

2.12.4 Sanitation:
2.12.4.1 Contractor agrees to maintain the site of Contractor’s operation in a clean and orderly manner acceptable to the District.

2.12.4.2 Contractor shall comply with all federal, state and local health codes and regulations governing sanitation, infection control and the preparation, handling and serving of foods and beverages.

2.12.4.3 Contractor shall ensure that food products for sale are purchased from vendors complying with all applicable federal, state, and local laws concerning sanitary preparation and manufacture of such products.

2.12.4.4 Contractor shall supply appropriate cleaning products and materials and Contractor shall be responsible for cleaning any and all work areas including floors and all equipment utilized by Contractor in the performance of any services under this Agreement.

2.12.4.5 Contractor shall agree to dispose of hazardous waste in accordance with prescribed policies, procedures and state and local ordinances.

2.12.4.6 District shall have the right to inspect any and all facilities utilized by Contractor to prepare foods to be served pursuant to this Agreement.

2.12.4.7 District may conduct periodic sanitation inspections of the Contractor Site(s) of operation.  Contractor shall immediately remedy any unsatisfactory sanitary conditions discovered by District as a result of any such inspections.  Contractor shall make available to the District for inspection all sanitation inspection reports and other similar reports issued by agencies with regulatory authority over Contractor’s business.

2.12.5 Equipment/Training - Contractor shall ensure that each piece of equipment is operating in a proper and safe manner and train personnel in proper use and maintenance of equipment prior to its use.

2.12.6 Campus Recycling - Contractor shall comply with all campus recycling requirements and programs.

2.13   Health Department Visits - Contractor shall respond to required, periodic Health Department visits and shall remedy findings resulting in less than a grade of “A” within thirty (30) days of written notice by Health Department, to the extent that the Health Department violations are Contractor’s fault or responsibility. In the event that any Health Department requirements or violations are the responsibility of the District, the District will remedy the situation as quickly as possible. Health Department grades, evaluations and notices shall be delivered to District’s Business Services’ office within twenty-four (24) hours of Contractor’s receipt.  Contractor shall comply with any Health Department posting requirements related to Health Department reviews of Contractors products, services and operation(s).  

2.14   Personnel:  Contractor shall employ, train, and maintain a staff of employees capable of conducting the operation of the Service in accordance with the terms of this Agreement.  Contractor shall ensure that such employees are courteous and professional in every respect and are properly uniformed, clean, and hygienic while on duty.  All Contractor employees shall be subject to the rules and regulations of any applicable government agency.  Contractor further agrees to comply with all applicable federal, state and local laws, rules and regulations, including, but not limited to staffing requirements, employee status requirements, payment requirements, hours and benefit requirements, working condition requirements, sanitation requirements, safety requirements, health requirements, etc.  All hiring, supervision, training, assignment of duties and termination of employees shall be the sole responsibility of Contractor.  

2.14.1 Contractor shall maintain an adequate level of staffing to provide reasonably prompt service at any time during regular operating hours, including peak hours when service demands are at their highest level.

2.14.2 All Contractors’ employees shall carry identification identifying them as employees of Contractor.  Every employee hired by Contractor to work at any facility located on a District campus shall be fingerprinted and/or screened with Livescan.  If the Contractor chooses to use the District’s Livescan machine for the purpose of screening employees to work at campus facilities, the District’s Livescan machine will be made available for a reasonable fee per employee.

2.15   Advertising:  Contractor shall be allowed to distribute appropriate advertising materials, such as flyers, on District premises in areas designated for that purpose without the prior written consent of District.  Contractor shall also be allowed to advertise using pre-approved sandwich boards, located at various locations throughout the campus.

2.16   Status of Contractor and Personnel:  In the performance of services under this Agreement, Contractor shall serve as an independent contractor.  Contract’s staff engaged in operations herein shall be employees of Contractor and not the employees of the District, and all such staff shall be under the supervision, direction and control of Contractor.  Contractor and Contractor’s staff shall all be subject to, and shall comply with, any rules or regulations of the District and shall comply with any other applicable ordinances, statutes, laws, codes, rules or regulations issued or enforced by any other municipality, city, county, state or federal agency which has any jurisdiction over the products or services provided by Contractor and/or Contractor’s actions under the Agreement.  

2.17   Suspension of Operations - The Contractor’s operation under this Agreement may, at the election of either party, be suspended during any period of time while it shall be impractical to conduct such operations by reason of labor disputes, natural disasters, emergencies, civil disorders or other reasons beyond the control of the parties.

2.18   Documentation, Review, Audit and Retention
2.18.1 Records at Corporate Office. The Contractor agrees to maintain at it’s principal office, located at ______________________________________________________, complete and accurate records of all income receipts, disbursements and expenses of the business operations in accordance with Agreement. Such records, together with all receipts, cash register tapes, invoices, payroll records, papers, bills, books of account and related data, shall be retained by Contractor for the period required by applicable state and federal laws or for three (3) years after the close of a year's activity, whichever is later, and shall be available at all reasonable times for inspection and/or audit by the District or its Agent(s), at the District's expense, with the assistance of the Contractor, if requested by the District.  Cash register tapes shall be identified by register location and date.  

2.18.2 Commission Payments:  The Contractor shall maintain separate records for the individual services provided, and shall submit its financial reports indicating the Gross sales, sales tax, and adjusted gross sales to the District on a monthly basis.
2.18.3 Accounting Period:  The accounting period for the operation of foods services or coffee services shall be July 1, - June 30, and all accounting records and statements will be based upon that period.  The Contractor shall supply to the District’s finance office, Profit and Loss Statement for the District operations, and copies of audited annual financial statements.  For the first year these reports should be presented monthly.
2.18.4 The Contractor shall provide the District with a monthly profit and loss report for each dining operation and a consolidated profit and loss report. Each P&L shall include the following, at a minimum:
2.18.4.1 Breakdown of sales by tender (meal plan or cash)
2.18.4.2 Number of transactions by tender and in total
2.18.4.3 Size of the average check by tender and in total
2.18.4.4 Sales (broken down into appropriate categories)
2.18.4.5 Cost of sales (broken down into appropriate categories)
2.18.4.6 Labor (broken down by wages, benefits, etc.)
2.18.4.7 Cost of controllable items (e.g., cleaning supplies, training, etc.)
2.18.4.8 Cost of non-controllable items (e.g., amortization, depreciation, etc.)

2.18.5 The Contractor shall provide to the District, at the end of each fiscal year, a summary statement of operation for vending by location, catering, and cafeteria services. This report is to show all sales for the year.

2.18.6 The District shall have the right to review the sales for any given period of time (day, week, month, etc.).

2.18.7 District Copies of Documents- The District may request copies of any documents kept by contractor in connection with its operations conducted pursuant to this Agreement.  Copies shall be sent to the business office of the District, within ten (10) days after written request by the District.  District shall pay for the actual direct costs of copying (not including labor costs).

2.19   Insurance - The Contractor shall obtain, in such form and with such carriers acceptable to the District, and keep in force at its sole expense during the term of the Agreement and any extensions thereof, the following:

2.19.1 Comprehensive General Liability and Professional Liability - Contractor shall carry a Comprehensive General Liability, including coverage for incidental contracts, Professional Liability (Errors & Omissions) insurance with limits of one million dollars ($1,000,000) per occurrence combined single limit for bodily injury and property damage in a form mutually acceptable to both parties to protect Contractor and District against liability or claims of liability which may arise out of this Agreement. The District and District’s Board of Trustees shall be named as Additional Insured under this policy.

2.19.2 Workers’ Compensation - Contractor shall secure and maintain worker’s compensation insurance covering all personnel employed on the premises during the term of the Agreement whether said personnel are employed by the Contractor or supplied by persons or entities other than the District.  

2.19.3 Automobile - Contractor shall maintain, at their own expense, Automobile Liability insurance covering the use of all owned, non-owned and hired vehicles and with the following minimum limits of liability: bodily injury liability - in the amount of one million dollars ($1,000,000) combined single limit for bodily injury and/or property damage.
2.19.4 Evidence of insurance - Contractor shall deliver Certificates of Insurance and Additional Insured Endorsements evidencing the required coverages to the District, which shall be subject to the District’s approval for adequacy of protection, including the satisfactory status of any Insurer.  Insurers shall have a Best’s rating of not less than A-VII and shall be an admitted carrier in the State of California. Certificates of Insurance and Additional Insured Endorsements must be delivered with the signed Agreement or at least thirty (30) days prior to the inception date of this Agreement.  If requested by the District, a certified copy of the actual policies with appropriate Endorsement(s) and other documents shall be provided to the District.

2.19.5 Notice of Cancellation - All policies required by this Agreement shall provide that District shall be given thirty (30) days’ notice of each expiration or cancellation thereof or reduction of the coverage provided thereby

2.19.6 Failure to Furnish or Maintain - In the event Contractor fails to furnish and maintain required insurance or to furnish satisfactory evidence thereof, the District may procure and maintain such coverages for all parties on behalf of Contractor. Contractor shall furnish all necessary information and pay the premium cost to the District immediately upon presentation of a premium invoice.  If Contractor does not provide the required insurance, District can cancel and/or terminate the Agreement.
2.20 .  Indemnification:  Contractor shall indemnify, defend and hold harmless District and it’s officers, directors, board members, shareholders, partners, employees, representatives, affiliates and agents, from and against any all claims, losses, liabilities, damages, costs, expenses (including reasonable attorneys’ fee and costs) and judgments arising out of or in connection with this Agreement or in connection with any acts or omissions of Contractor, it’s officers, director, employees or agents.  Such indemnification shall also include, but not be limited to, indemnification for Contractor’s misuse or infringement of any intellectual property rights.  

2.21 .  Termination of Agreement – 
2.21.1 District Right of Immediate Termination – District may immediately terminate this Agreement for cause with two (2) days notice for the following reasons:
2.21.1.1 Upon receiving notice that Contractor’s insurance coverage is cancelled, in part or in whole, or reduced below levels identified and required herein.
2.21.1.2 For Contractor’s egregious breaches such as fraud, theft or insolvency, or failure to observe and comply with federal, state, county or municipal laws and regulations.
2.21.1.3 If Contractor fails or neglects to supply or deliver any of said services or goods at the prices named and at the time and place stated.
2.21.1.4 If any permits or licenses for operating under the terms of this Agreement, or federal, state, county or municipal laws and regulations, expire and are not renewed in a timely manner by Contractor, or if any permit or license is not renewed or is revoked by the issuing agency.
2.21.2 Loss of Funding/Resources – The District may terminate this Agreement with twenty-one (21) days notice if the District loses any funding or other resources which the District deems necessary to continue the District’s performance under the Agreement.
2.21.3 Termination With Cause - Either party may provide the other party notice, in writing, of noncompliance with this Agreement. Such notice shall set forth information which identifies the noncompliance. The notice shall also advise the non-complying party it has thirty (30) days to achieve compliance. If compliance is not achieved within thirty (30) days of the date of deposit into the United States mail of the notice of noncompliance, the Non-breaching party may terminate the agreement by written notice.
2.21.4 Termination Without Cause - Either party may terminate this Agreement without cause by giving the other party one hundred and twenty (120) days’ prior written notice. Should termination notice be initiated by Contractor, Contractor agrees to provide service until the end of the semester in which notice is provided or for a minimum of one hundred and twenty (120) days after notice whichever is longer.
2.22   Contractor Failure to Provide Required Products or Services – If Contractor fails to provide any product or service as required under this Agreement, then, in addition to any other rights or remedies that the District may have under this Agreement, including, but not limited to any right of termination, the District shall be authorized to remove that requirement under the Agreement and/or to hire another contractor to provide that product or service.
2.23   Force Majeure - The parties to this Agreement shall be excused from performance thereunder during the time, and to the extent, that they are prevented from obtaining, delivering or performing by act of God, fire, strike, loss or shortage of transportation facilities, lockout or commandeering of materials, products, plants or facilities by the government, when satisfactory evidence thereof is presented to the other party, provided that it is also established that the non-performance is not due in whole or in part to the fault or neglect of the party not performing.
2.24   Non-Discrimination - It is the policy of the District that in connection with any work performed under contract there shall be no discrimination against any prospective or active employee engaged in the work because of race, color, ancestry, age, national origin, marital status, gender, disability, disabled veteran status or religious creed.   The Contractor shall comply with the District’s non-discrimination policy and all applicable Federal and California laws including but not limited to the California Fair Employment and Housing Act, commencing with California Government Code, Sections 12940 et seq, and California Labor Code, Section 1735.  In addition, the Contractor shall require non-discrimination compliance by any and all subcontractors employed by Contractor pursuant to the work of the Agreement.
2.25   Pest Control – Contractor shall arrange for, and pay for, any pest control required for the premises utilized by Contractor in performing any services under this Agreement.  Prior to having such pest control performed, Contractor shall first notify the District regarding the nature and location of the  intended pest control work to be performed and Contractor shall obtain the District’s approval prior to commencement of any such pest control work. 
2.26   Nuisance or Other Act - Contractor shall not commit or suffer to be committed any nuisance or other act or thing, or anything to be done in or about the premises which would in any manner whatsoever obstruct or interfere with the rights of others, their enjoyment of the premises or create annoyance to them; nor shall Contractor create waste on or about the premises or cause premises to be used for any improper, immoral, unlawful or objectionable purpose.  
2.27   Operational Services – Contractor Shall procure all laundry, linen and other services necessary for operations under this Agreement, except as otherwise noted herein.
2.28   Operational Expenses – Contractor shall promptly pay and discharge any and all management and/or operation costs and expenses incurred by Contractor pursuant to the performance of this Agreement.
2.29   Conflict of interest - Contractor promises and represents that it presently has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance of services described herein. Contractor further promises and represents that in the performance of the Agreement, no personnel having any such interest shall be employed by Contractor.
2.30   Property Damages - The District is not responsible for any damage(s) to the Contractor’s property, including, but not limited to, damage arising from vandalism or theft; nor is the District responsible for any damage(s) to the storage of Contractor’s property.  

2.31   Loss of/Damage to District Property, Furniture. Fixtures and Equipment – Contractor shall promptly report the loss of, and/or damage to, District property, furniture, fixtures and/or equipment to the College Police Department and college’s Administrative  Services office in accordance with written procedures.  Contractor will be solely liable for any District-provided equipment in the serving and production area lost or damaged from theft or vandalism, neglect or inattention, except for damages arising from the willful acts of the District, its agents or employees. Contractor shall be additionally responsible to repair damage to any District property caused by Contractor, Contractor’s employees and/or Contractor’s subcontractors.  Repair work shall be done promptly within a reasonable time period restoring damaged property to its original condition at no cost to the District.  Contractor shall assign to the District all proceeds from insurance or loss or damage of District-supplied equipment. Inventory procedures will be agreed upon and provisions set forth as a binding addendum to this Agreement. District shall not be responsible for the care or protection of any property, material or parts ordered against said Agreement before date of delivery to the District.

2.32   Reports – Contractor shall prepare and file all reports and returns required by any governmental agency with respect to Contractor’s operations under this Agreement.

2.33   Operational Reports – Contractor shall furnish accounting, statistical and dietetic information and reports such as may be deemed necessary by the District in connection with Contractor’s operations under this Agreement.

2.34   Electronic/Information Technologies–Hardware/Software-Persons With Disabilities - Contractor hereby warrants that the products to be provided under this Agreement comply with the accessibility requirements of Section 508 of the Rehabilitation Act of 1973, as amended (29 U.S.C §794d), and its implementing regulations set forth at Title 36, Code of Federal Regulations, Part 1194.  Contractor agrees to promptly respond to and resolve any complaint regarding accessibility of its products brought to its attention.  Contractor further agrees to indemnify and hold harmless the West Valley-Mission Community College District, the Chancellor’s Office of the California Community Colleges and any California community college using the Contractor’s products from any claim arising out of its failure to comply with the aforesaid requirements.  Failure to comply with these requirements shall constitute a breach and be grounds for termination of this Agreement.

3 CAFETERIA AND CATERING FOOD SERVICES - The following Contract provisions contained in this Section 3 (“Cafeteria and Catering Food Services”) shall only be applicable if the contracted for services (as indicated in Section 1 of this Agreement) include Cafeteria and Catering Services at one or both campuses.  

3.1 Scope of Services- The District hereby retains the Contractor to provide retail food operations in accordance with the terms and conditions of this Agreement and the attached Scope of Services attached hereto and incorporated herein as Exhibit “B”, at ____________________________________________________ (list one or both colleges).  The Contractor shall manage and operate food, dining and hot coffee services, and produce, prepare and/or sell food, milk and other non-alcoholic beverages and frozen confections to such persons at such locations within the campuses of ____________________________________________________ (list one or both colleges), or elsewhere, as agreed to by the Parties herein.  Contractor shall perform and provide all necessary labor, materials, tools equipment, utilities, services and transportation to complete its work in a professional manner. The retail operations within the scope of this Agreement include the following:

3.1.1 Cafeterias - Cafeterias at ___________________________________________________ (list one or both colleges)

3.1.2 Catering - Students, faculty and staff are not required to use Contractor but may request a proposal from Contractor for catered events at each campus where Contractor has agreed to perform services. Contractor will provide catering that includes the highest quality of food and service. Contractor is expected to provide all necessary equipment and staff unless otherwise agreed to between the District and Contractor.  Contractor shall be able to provide at least three levels of menu pricing to reflect the difference in services ranging from (1) table linen with decorations, china service, glassware, and silverware, (2) paper and disposables, and (3) pick-up/carry-out.

3.1.3 Concessions - Contractor shall operate the stadium concession for all on-campus college stadium events as well as local high school and other community stadium events, save for concessions at the following locations.

3.1.4 Special Events - The District may wish to use the services of Contractor for other events at other times by mutual consent of both parties.

3.2 Commission - In addition to the Donations listed above (in Section 2.2 of this Agreement), and in addition to any Commissions which Contractor is required to pay in any other Section of this Agreement, Contractor hereby agrees to pay to the District the following consideration for the right to operate Cafeteria and Catering Food Services on the District’s ___________________________________________________ (list one or both colleges) campus(es).  For each campus listed immediately above, Contractor hereby agrees to pay the District an annual fee of $____________ for combined cafeteria and catering net sales (Gross sales, less sales tax) at that campus up to $____________.  For combined cafeteria and catering sales at that campus above $____________, Contractor shall pay _____ percent of net sales at that campus.  Contractor shall be responsible for and pay all taxes of every nature and description arising out of all and any manner connected with the sale of its products, and Contractor shall indemnify, defend and hold West Valley-Mission Community College District harmless therefore.  The commission shall be due on the fifteenth day of each month, accompanied by any required revenue and expense statements and reports and shall be made payable to: “West Valley - Mission Community College District” and shall be delivered to the District as follows:

West Valley - Mission Community College District

Attn: Director, Fiscal Services

14000 Fruitvale Avenue

Saratoga, CA  95070

3.3 Contractor’s Housekeeping Responsibilities - Contractor shall maintain excellence in housekeeping and sanitation of the dining, service, production, service line areas, receiving and storage areas and all other areas where Contractor operates on District’s premises. Contractor shall be responsible for all labor, supplies and equipment in the area of housekeeping and sanitation, and shall include the following:

3.3.1 Dining room bussing, cleaning, and spot-mopping.
3.3.2 All production, storage and service equipment.
3.3.3 Receiving, storage and dock areas.
3.3.4 Employee restrooms and locker areas.
3.3.5 Kitchen, storerooms and servicing area floors, walls, ceiling, light fixtures and windows.
3.3.6 Routine and periodic cleaning of hoods and filters as far as can be reached by hand.
3.3.7   Daily (and as needed), removal of trash and garbage from the service and production areas.
3.3.8   Food service office.
3.3.9   Cleaning of hood ducts, vents and fans beyond the Contractor's responsibility.
3.3.10   Trash removal from the campus.
3.3.11   Cleaning receiving area, employee restrooms, dock areas, and any employee locker rooms.
3.4 Hours of Operation - Services shall be provided on all days during the academic year, which may include Saturdays and Sundays and when summer or winter session classes are scheduled.  Initial hours of operation shall be no less than 7:30 a.m. to 7:30 p.m. subject to subsequent modification by mutual agreement of the parties.

3.5 District Inventory - District will be responsible for purchasing dishes, glassware, flatware and utensils. In addition, the District shall purchase and maintain small wares for the Contractor during the term of the Agreement, not to exceed $5,000. District will be responsible for replacing this inventory, except in the case that the Contractor is found by the District to be negligent in maintaining inventory.

3.6 Furniture, Fixtures and Equipment - The District shall furnish, at its own expense, for the use of the Contractor, all space, Dining Room furniture and Dining Room fixtures as necessary, in the opinion of the District, to enable the Contractor to perform its services under this Agreement. The District shall, at its own expense, maintain and repair all plumbing, heating, air conditioning and electrical systems necessary to enable the Contractor to perform its services under this Agreement and shall maintain and repair all Dining Room equipment and replace such furniture and fixtures, exclusive of vending machines, as it deems necessary. Ownership of such property shall remain with the District and upon termination of this Agreement, the Contractor shall return to the District all Dining Room furniture, fixtures and equipment furnished to it at any time by the District, in good condition, allowing for ordinary wear and tear.

3.7 District Malfunctioning Furniture, Fixtures and Equipment – Contractor shall promptly report all malfunctioning furniture, fixtures and/or equipment for which the District is responsible to the District’s Maintenance and Operations Department.

3.8 Multiple Use - With reasonable notice to the Contractor, the District shall have the right to make such academic, administrative or recreational use of the Dining Room as, in the opinion of the District, shall be appropriate and consistent with the Contractor’s food service obligations under this Agreement. The expense of preparation for, and cleaning after, such use and restoring Dining Room area furniture and equipment to its original location shall be borne by the District.

3.9 Student/Faculty/Staff Fundraisers - Student organizations and other District-authorized organizations may provide food for sale for social events or for fundraising to be held on a non-regular basis with advance notice by District to Contractor. These events may not be held in the Dining Rooms or on adjoining patio dining areas.

3.10 Security - The Contractor shall secure all areas within its control at all hours. The Contractor will work with the District and the District’s security personnel to ensure the safe operation of the premises that are subject to this Agreement. Contractor shall positively control all keys and be responsible for access gained through use of such keys by any employee. The Contractor is obligated to notify the District’s Security Office of any and all breaches of security, including the immediate notification of the loss of any keys. Any expense incurred by the District as a result of a failure to secure, or due to loss of any key(s), will be charged to the Contractor.

3.11   Utilities – Contractor shall employ environmentally sound practices which will further the District’s efforts in recycling, and water, wastewater and utility conservation.  Contractor shall pay for Contractor’s respective usage of utilities and services, such as water, sewer, electric, gas, garbage, pest control, and similar charges as determined by District based upon either a specific charge for the utility, when possible, or a proportionate amount based upon the square footage assigned to the Contractor’s operation as a part of the total campus or other measurable and metered area.  In addition, Contractor shall pay for all telephone charges incurred pursuant to Contractor’s operations under this Agreement.  

3.12   Administrative and On-Site Supervision – Contractor shall provide complete administrative and on-site local supervision of all operations under this Agreement; manage and operate cafeteria food services, procure, prepare and sell foods and drinks as mutually agreed upon. Without limiting the generality of the foregoing, it is agreed that the services to be rendered by the Contractor hereunder shall include the preparation, service and sale of food for breakfasts, luncheon, dinners, buffets, banquets, picnics and other catered affairs and special occasions as the District may direct upon the receipt of an official Purchase Order.

3.13   Employees – Contractor shall employ, train and maintain a regular staff of employees necessary for the proper operation of the cafeteria food services operations under this Agreement. All persons assigned by the Contractor to provide food service to the District shall be employees of the Contractor and shall not be independent contractors. All hiring, supervision, training, assigning of duties and termination of employment shall be at the direction of the Contractor. To the fullest extent possible, the Contractor shall utilize the services of college students for work as waiters, waitresses, kitchen and dining room cleaning help.
3.14   Menus - Contractor may prepare and communicate weekly menus to District faculty, staff and students using District’s e-mail and/or hard copy handouts. Contractor must ensure that quality and presentation of food meets with expectations of District staff as communicated by the District’s Food Services Committee.  Contractor shall make an effort to include some food choices that satisfy customer preferences for low fat, high fiber, vegetarian food, gluten free food, and low carbohydrate foods.  On a regular basis, Contractor shall vary food menu choices so as to maintain an appealing array of alternative food choices throughout the year.

3.15   Manager - The Contractor will assign a full-time, on-site manager to oversee the food services program, who will be an employee of Contractor and will not be an independent contractor, sub-contractor or franchisee of Contractor. District will retain the right to approve the on-site manager, which approval will not be unreasonably withheld. Contractor shall provide competent managers and staff with comparable prior experience in food service operations. The on-site manager will have the authority to make decisions for the food service operation and will be required to address problems without significant intervention from the District. If issues arise that could result in legal liability being asserted against the District, the District must be contacted immediately by on-site manager no more than twenty-four (24) hours after the time of the event. The on-site manager will resolve all employee and Contractor issues regarding pay, Workers' Compensation or any other legal or financial claims. Student, staff and faculty complaints should be minimal and should be promptly and appropriately addressed and resolved by the on-site manager.

3.16   Student/Faculty/Staff Surveys – Contractor shall conduct student, faculty and staff surveys during the Fall and Spring semesters of each year. The surveys shall be used by Contractor as a basis for improvements to the cafeteria food services operation.  Upon District’s request, Contractor shall provide to the District copies of any such survey results as requested.

3.17   Inventory Reports – Contractor shall provide District with quarterly inventory reports of small wares, china, glassware, flatware and utensils purchased by the District.

3.18   Web Page Communications – Subject to District review and pre-approval, Contractor shall provide content for placement on the District’s web page, which may include catering menus, daily specials and any other appropriate information.

3.19   Transition – At the beginning and at the end of this Agreement, Contractor shall fully cooperate and coordinate with the District and any outgoing or incoming Food Services contractor to ensure that the transition is as smooth and seamless as possible.  Contractor shall make itself available as reasonably required to communicate with, and meet with, the District, any outgoing or incoming contractor and any other vendors, contractors, IT personnel, governmental inspectors and anyone else necessary to facilitate a smooth transition.  In addition, Contractor shall promptly apply for, obtain and provide any and all necessary, appropriate or required insurance, bonds, permits, certifications and other necessary documentation, information, materials or products to facilitate and expedite the transition process.  Contractor shall not act in any manner that impedes or delays the transition from one Food Services contractor to another.  

3.19.1 Upon the termination or expiration of this Agreement, Contractor shall promptly remove from the District premises any property belonging to Contractor and Contractor shall thoroughly clean any areas and fixtures, furnishings and equipment utilized by Contractor during the Agreement term.  Contractor shall return the premises and the fixtures, furnishings and equipment to the state that they were in at the commencement of Contractor’s occupancy, subject to allowances for ordinary wear and tear.  

3.20   Liquidated Damages – 

3.20.1 Food Services shall be implemented and fully ready to be operational at each of the service locations by August 15, 2013, (this date can be changed by mutual written agreement signed by both the Contractor and the District). If the food services are not fully operational by August 30, 2013, it is understood that the District will suffer damage.  It is agreed that the Contractor shall pay to the District as fixed and liquidated damages, and not as a penalty, the sum of one thousand dollars ($1,000.00) per day per campus for each business day of delay starting on August 31, 2013 until the food service program is fully operational on each campus as specified herein.  Contractor and Contractor’s surety shall be jointly and severally liable for any amount assessed as liquidated damages.
3.20.2 The Contractor shall not be charged liquidated damages because of any delays due to unforeseeable causes beyond the control and without the fault or negligence of Contractor including, but not limited to, acts of God or of public enemy; acts of Government; acts of District or anyone employed by District, or acts of another contractor in performance of a contract with the District; fires; floods; epidemics; quarantine restrictions; strikes; freight embargoes; or, unusually severe weather.  Contractor shall within three (3) days of the beginning of any such delay (unless the District grants a further period of time prior to date of final settlement of the contract) notify the district in writing of causes of delay; thereupon the District shall ascertain the facts and extent of delay and grant extension of time for implementation of food services when, in its judgment, the findings of fact justify such an extension.  In case of a continuing cause of delay, only one claim is necessary.
4 COFFEE SERVICES AND CATERING SERVICES - The following Contract provisions contained in this Section 4 (“Coffee Services and Catering ”) shall only be applicable if the contracted for services (as indicated in Section 1 of this Agreement) include Coffee and Catering Services at one or both campuses.  
4.1 Scope of Services- The District hereby retains the Contractor to provide to the District coffee and pastry bar services (the “Service”) consisting of the retail dispensing and sale of espresso bar and other beverages and food items on District premises at ____________________________________________________ (list one or both colleges) with said Services to include coffee, pastries, sandwiches and “grab & go” food items as stated herein.  Contractor shall have the exclusive right to sell gourmet coffee services on the District premises stated herein.  Contractor shall maintain excellence in operation of the Service and shall be responsible for all labor, supplies, and equipment necessary for the performance of the Agreement, except as otherwise stated herein.

4.1.1 Catering - Students, faculty and staff are not required to use Contractor but may request a proposal from Contractor for catered events at each campus where Contractor has agreed to perform services. Contractor will provide catering that includes the highest quality of food and service. Contractor is expected to provide all necessary equipment and staff unless otherwise agreed to between the District and Contractor.  Contractor shall be able to provide at least three levels of menu pricing to reflect the difference in services ranging from (1) table linen with decorations, china service, glassware, and silverware, (2) paper and disposables, and (3) pick-up/carry-out.

4.2 Commission - In addition to the Donations listed above (in Section 2.2 of this Agreement), and in addition to any Commissions which Contractor is required to pay in any other section of this Agreement, Contractor hereby agrees to pay to the District the following consideration for the right to operate Coffee Services and Catering Services on the District’s ___________________________________________________ (list one or both colleges) campus(es).  For each campus listed immediately above, Contractor hereby agrees to pay the District an annual fee of $____________ for combined coffee services (including all coffee service beverage and food items) and catering net sales (Gross sales, less sales tax) at that campus up to $____________.  For combined coffee services and catering sales at that campus above $____________, Contractor shall pay _____ percent of net sales at that campus.  Contractor shall be responsible for and pay all taxes of every nature and description arising out of all and any manner connected with the sale of its products, and Contractor shall indemnify, defend and hold West Valley-Mission Community College District harmless therefore.  The commission shall be due on the fifteenth day of each month, accompanied by any required revenue and expense statements and reports and shall be made payable to: “West Valley - Mission Community College District” and shall be delivered to the District as follows:

West Valley - Mission Community College District

Attn: Director, Fiscal Services

14000 Fruitvale Avenue

Saratoga, CA  95070

4.3 Contractor Site:  District shall permit the operation by Contractor of the Service at the location designated on the map attached to this Agreement as Exhibit “C” (the “Contractor Site”) and incorporated herein by reference.  Contractor may make no other use of the Contractor Site without the prior written consent of District, which shall be given at the District’s sole discretion.
4.4 Hours of Operation – Coffee Services shall be provided on all days during the academic year, which may include Saturdays and Sundays and when summer or winter session classes are scheduled.  Initial hours of operation shall be no less than 7:30 a.m. to 7:30 p.m. subject to subsequent modification by mutual agreement of the parties.
4.5 Items Sold:  In providing the Coffee Service and Catering Services, Contractor shall use high quality products and equipment.  Unless otherwise modified by mutual agreement of the District and Contractor, Contractor shall provide the following items at each campus where Contractor is to provide Coffee Services and Catering Services:  
4.5.1 grab-n-go food Items, such as boxed sandwiches and salads, gourmet coffee, espresso bar, soft drinks, assorted pastries and baked goods, catering (if requested), snack items (non-refrigerated) candy, chips, gum etc and provide services when the cafeteria operator is closed.
4.6 Right of First Refusal:  In the event that District desires that additional coffee bar services be provided at new or existing District locations in addition to those identified in this Agreement, District shall provide notice to Contractor of same and Contractor shall have the right of first refusal to offer and provide such services to District on terms as shall be mutually agreeable to parties.
4.7 Supplies, Trash Receptacles:  Contractor shall provide sufficient quantities of disposable supplies for use with items sold.  District shall provide a sufficient number of trashcans or other trash receptacles in or about the Contractor Site.  District shall empty the trashcans and receptacles every business day when custodial services are available.  Contractor shall be responsible for keeping Contractor Site in a clean, neat, orderly and sanitary condition at all times.
4.8 Utilities, Storage, Commissary:  District shall, without charge, provide Contractor reasonable electrical and water supplies for use in providing the Service.  Should there be a failure of the electrical or water supply for any reason, District shall not be responsible, for any resulting losses to Contractor.  District shall, without charge, make available to Contractor at a location reasonably determined by District, locking storage for disposable supplies and refrigeration space for Contractor’s perishable items.  District shall not be responsible for any damage to Contractor’s espresso bar or loss of supplies occurring while the espresso bar or supplies are stored on District’s premises and Contractor hereby assumes the risk of all such losses.  District shall provide access to the campus commissary to inspect the Contractor Site as may be required by the Santa Clara County Health Department upon reasonable notice and during business hours.
5 COFFEE SERVICES (PASTRIES, SANDWICHES AND DRINKS) W/O CATERING SERVICES - The following Contract provisions contained in this Section 5 (“Coffee Services (Pastries, Sandwiches and Drinks) w/o Catering ”) shall only be applicable if the contracted for services (as indicated in Section 1 of this Agreement) include Coffee Services (Pastries, Sandwiches and Drinks) w/o Catering Services at one or both campuses.  
5.1 Scope of Services- The District hereby retains the Contractor to provide to the District coffee and pastry bar services (the “Service”) consisting of the retail dispensing and sale of espresso bar and other beverages and food items on District premises at ____________________________________________________ (list one or both colleges) with said Services to include coffee, pastries, sandwiches and “grab & go” food items as stated herein.  Contractor shall have the exclusive right to sell gourmet coffee services on the District premises stated herein.  Contractor shall maintain excellence in operation of the Service and shall be responsible for all labor, supplies, and equipment necessary for the performance of the Agreement, except as otherwise stated herein.

5.2 Commission - In addition to the Donations listed above (in Section 2.2 of this Agreement), and in addition to any Commissions which Contractor is required to pay in any other section of this Agreement, Contractor hereby agrees to pay to the District the following consideration for the right to operate Coffee Services (Pastries, Sandwiches and Drinks) on the District’s ___________________________________________________ (list one or both colleges) campus(es).  For each campus listed immediately above, Contractor hereby agrees to pay the District an annual fee of $____________ for Services (including all coffee service beverage and food items) net sales (Gross sales, less sales tax) at that campus up to $____________.  For Coffee Services (Pastries, Sandwiches and Drinks) net sales at that campus above $____________, Contractor shall pay _____ percent of net sales at that campus.  Contractor shall be responsible for and pay all taxes of every nature and description arising out of all and any manner connected with the sale of its products, and Contractor shall indemnify, defend and hold West Valley-Mission Community College District harmless therefore.  The commission shall be due on the fifteenth day of each month, accompanied by any required revenue and expense statements and reports and shall be made payable to: “West Valley - Mission Community College District” and shall be delivered to the District as follows:

West Valley - Mission Community College District

Attn: Director, Fiscal Services

14000 Fruitvale Avenue

Saratoga, CA  95070

5.3 Contractor Site:  District shall permit the operation by Contractor of the Service at the location designated on the map attached to this Agreement as Exhibit “C” (the “Contractor Site”) and incorporated herein by reference.  Contractor may make no other use of the Contractor Site without the prior written consent of District, which shall be given at the District’s sole discretion.
5.4 Hours of Operation – Coffee Services (Pastries, Sandwiches and Drinks) shall be provided on all days during the academic year, which may include Saturdays and Sundays and when summer or winter session classes are scheduled.  Initial hours of operation shall be no less than 7:30 a.m. to 7:30 p.m. subject to subsequent modification by mutual agreement of the parties.
5.5 Items Sold:  In providing the Coffee Services (Pastries, Sandwiches and Drinks), Contractor shall use high quality products and equipment.  Unless otherwise modified by mutual agreement of the District and Contractor, Contractor shall provide the following items at each campus where Contractor is to provide Coffee Services (Pastries, Sandwiches and Drinks):  
5.5.1 grab-n-go food Items, such as boxed sandwiches and salads, gourmet coffee, espresso bar, soft drinks, assorted pastries and baked goods, snack items (non-refrigerated) candy, chips, gum etc and provide services when the cafeteria operator is closed.
5.6 Right of First Refusal:  In the event that District desires that additional coffee bar services be provided at new or existing District locations in addition to those identified in this Agreement, District shall provide notice to Contractor of same and Contractor shall have the right of first refusal to offer and provide such services to District on terms as shall be mutually agreeable to parties.
5.7 Supplies, Trash Receptacles:  Contractor shall provide sufficient quantities of disposable supplies for use with items sold.  District shall provide a sufficient number of trashcans or other trash receptacles in or about the Contractor Site.  District shall empty the trashcans and receptacles every business day when custodial services are available.  Contractor shall be responsible for keeping Contractor Site in a clean, neat, orderly and sanitary condition at all times.
5.8 Utilities, Storage, Commissary:  District shall, without charge, provide Contractor reasonable electrical and water supplies for use in providing the Service.  Should there be a failure of the electrical or water supply for any reason, District shall not be responsible, for any resulting losses to Contractor.  District shall, without charge, make available to Contractor at a location reasonably determined by District, locking storage for disposable supplies and refrigeration space for Contractor’s perishable items.  District shall not be responsible for any damage to Contractor’s espresso bar or loss of supplies occurring while the espresso bar or supplies are stored on District’s premises and Contractor hereby assumes the risk of all such losses.  District shall provide access to the campus commissary to inspect the Contractor Site as may be required by the Santa Clara County Health Department upon reasonable notice and during business hours.
6 MISCELLANEOUS PROVISIONS - The following Miscellaneous Contract provisions contained in this Section 5 (“Miscellaneous Provisions”) shall be applicable regardless of whether the contracted for services are to be provided at one or both campuses and regardless of the scope of services that the Contractor has agreed to provide pursuant to this Agreement.  
6.1 Assignment - Contractor shall not assign, transfer, convey, sublet or otherwise dispose of this Agreement or any part thereof, or any right, title or interest therein, any funds to be received, any obligation arising thereunder, or any power to execute the same without the prior written consent of the District.  The District may grant or withhold such consent in its sole discretion.
6.2 Notice - All notices required or permitted hereunder shall be in writing and addressed to the following addresses and sent by U.S. certified or registered mail, postage prepaid:
Contractor:
Name:  

Address:

District:

Director, General Services

West Valley - Mission Community College District 

14000 Fruitvale Avenue
Saratoga, CA  95070
Either party may change its address for the purpose of receipt of Notices hereto by giving written notice to the other party of such change.
6.3 Written Modification of Agreement – Nothing herein shall limit the parties from modifying this Agreement. Any such change in terms shall be effectuated through a written modification signed by both parties.
6.4 Governing Law/Provisions Required by Law - This Agreement shall be governed by the laws of the State of California. Each and every provision of law and clause required to be inserted in this Agreement shall be deemed to be inserted herein and this Agreement shall be read and enforced as though it were included herein, and, if through mistake or otherwise, any such provision is not inserted or is not inserted correctly, then upon application of either party, the Agreement shall forthwith be physically amended to make such insertion or correction.
6.5 Entire Agreement - This Agreement, the attached Exhibits and the RFP Documents, all of which are component parts herein, state the entire Agreement and understanding between Contractor and District concerning the subject matter hereof. Any and all obligations of the District and the Contractor are fully set forth and described therein.  Any product or service called for in one and not mentioned in the other, or vice versa, is to be provided as if mentioned in said document. The parties acknowledge that they have not been induced to enter into this Agreement by any oral or written representations or statements not expressly contained in the Agreement or in the written documents incorporated herein. 
6.6 Severability - The final determination by a court competent jurisdiction that any provision of this Agreement is invalid shall not affect the validity of any other provision.
6.7 Venue:  Any action or proceeding to enforce this Agreement shall be maintained in Santa Clara County, California.
6.8 Authority to Execute - The individual(s) executing this Agreement on behalf of the Contractor is/are duly and fully authorized to execute this Agreement on behalf of Contractor and to bind the Contractor to each and every term, condition and covenant of this Agreement.
6.9 Validity and Enforceability - In accordance with Education Code Section 81655, this Agreement is not valid and does not constitute an enforceable obligation against the District unless and until approved or ratified by a Motion of the Governing Board, duly passed and adopted.
6.10 Attorneys’ Fees and Costs -  If either Party commences an action against the other to enforce any of the terms hereof, or because of the breach by either Party of any of the terms hereof, the losing Party shall pay to the prevailing Party reasonable attorneys’ fees, costs, and expenses.
6.11   Disputes – 
6.11.1 Mandatory Mediation.  All claims, disputes and other matters in controversy between the District and the Contractor arising out of or pertaining to this Agreement shall be submitted for resolution by non-binding mediation conducted under the auspices of the Judicial Arbitration Mediation Service (“JAMS”) and the Comprehensive Arbitration Rules and Procedures of JAMS in effect at the time that a Demand For Mediation is filed.  The commencement and completion of mediation proceedings pursuant to the foregoing is a condition precedent to Contractor’s commencement of arbitration proceedings pursuant to Paragraph 6.11.3 below.  Neither this mediation provision nor the arbitration provision, below, however, shall constitute or be deemed a waiver by the District of any and all jurisdictional challenges to the claims including, without limitation, claims that the action is barred by the applicable statute of limitations, California Tort Claims Act, and/or any and all statutory conditions precedent.

6.11.2 Jurisdictional Challenges to Arbitration.  The Superior Court of the State of California for the County of Santa Clara shall have sole and exclusive jurisdiction to hear and rule upon all claims, disputes and/or disagreements arising out of or pertaining to jurisdictional challenges to arbitration including (1) whether claimant has waived its right to arbitration (Code of Civil Procedure § 1281.2(a)); (2) whether grounds exist for revocation of the agreement (Code of Civil Procedure § 1281.2(b)); (3) whether a party to the arbitration agreement is also a party to pending court action or special proceeding with a third party arising out of the same transaction series of related transactions and there is a possibility of conflicting rulings on a common issue or fact or law (Code of Civil Procedure § 1281.2(c)); (4) whether the claim is time-barred by the applicable statute of limitations; (5) whether the claim is time-barred by the California Tort Claims Act; and/or (6) whether claimant has failed to satisfy any and all statutory conditions precedent to arbitration.

6.11.3 Arbitration.  Subject to and notwithstanding the limitations set forth in Article 6.11.2 above, all claims, disputes, disagreements or other matters in controversy between District and Contractor arising out of or pertaining to this Agreement shall be resolved by arbitration conducted by a JAMS arbitrator identified as having expertise in public works matters and in accordance with the Comprehensive Arbitration Rules and Procedures of JAMS in effect as of the date that a Demand for Arbitration is filed, except as expressly modified herein.  The locale for any arbitration commenced hereunder shall be the regional office of JAMS closest to the Project Site. A Demand for Arbitration shall be filed and served within a reasonable time after the occurrence of the claim, dispute or other disagreement giving rise to the Demand for Arbitration, but in no event shall a Demand for Arbitration be filed or served after the date when the institution of legal or equitable proceedings based upon such claim, dispute or other disagreement would be barred by the applicable statute of limitations.  In connection with any arbitration proceeding commenced hereunder, the discovery rights and procedures provided for in California Code of Civil Procedure §1283.05 shall be applicable, and the same shall be deemed incorporated herein by this reference.  Notwithstanding Rule 24 of JAMS Comprehensive Arbitration Rules and Procedures, in any arbitration to resolve a dispute relating to this Agreement, the arbitrator’s award shall be supported by law and substantial evidence.  Subject to and notwithstanding the mediation and arbitration provisions set forth herein, all claims demands, disputes, disagreements or other matters in controversy by the Contractor as against the District seeking money or damages in any sum shall, as a condition precedent to suit including, without limitation, a demand for arbitration, be subject to the claims provisions of the California Government Code section 900, et seq.
IN WITNESS WHEREOF, this Agreement has been duly executed by the District and the Contractor as set forth below.

(Contractor Name) _______________
WEST VALLEY – MISSION COMMUNITY 
COLLEGE DISTRICT

By:





By:






Owner:  




Title: Vice Chancellor, Administrative  Services

Date:    




Date:







Reviewed By:







Title: Director, General Services

Board Approved:                               , 2013
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