The EU Sales Agency Directive

Commercial agents are independent professional providers of sales and marketing services who, under a contractual arrangement, represent a manufacturer or supplier in a given geographical area.

In 1986 the European Community adopted a council directive on the coordination of the laws of the Member States relating to self-employed commercial agents (86/653/EEC).

It was introduced to harmonize legislation on commercial agency and strengthen the position of commercial agents, who for decades had found themselves in a disadvantaged position when dealing with their principals.

The directive was implemented in France by the 25 June 1991 Act (law no 91-593), and codified articles L134-1 and following of the “Code de commerce”.

As a result, agency agreements are strictly regulated and very protective of the interests of the agent. 
The regulations apply certain provisions to all agency contracts, irrespective of the parties’ agreement. I propose to present you the main mandatory regulations.

Firstly we will examine the rules governing the conclusion of an agency contract, the rights and duties of the parties, and the remuneration of the agent. Then we will study the consequences of the termination of such a contract and more precisely, the agent’s right to indemnities and the validity of a non-competition clause. Finally we will try to answer the tricky question of how to determine the applicable law in an international contract.

Definition : What is a commercial agent?
A commercial agent is a self-employed intermediary who has continuing authority to negotiate the sale or the purchase of goods on behalf of another person, (producer, industrialist, or trader) often called the 'principal', or to negotiate and conclude such transactions on behalf of and in the name of that principal' (Article 1 of the directive). Commercial agents may be natural or legal persons (article 134-1).

Agents whose representation tasks are carried out in the context of economic activities which are covered, with regard to these tasks, by special acts shall not come under the provisions of the 1991 Act.

Contract : Is there any need to draw up a contract?
An agency agreement can be either verbal or written but either party has a right to obtain a signed document containing the provisions of the contract, including the contents of its riders (Article L134-2).

As the agent acts on behalf of the principal it is advisable to draw up a written contract which outlines the exact details of the agreement (both the scope of his mission and the scope of the delegation of authority).

Moreover for a non-competition clause to be valid, this clause has to be in writing.
Rights and duties of the parties
· Obligation of reciprocal duty of information:

Principals have to make sure that agents are able to perform their mandate. A principal must in particular provide his agent with the necessary documentation relating to the goods concerned and obtain for his agent the information necessary for the performance of the contract. 

Commercial agents must perform their mandate in a professional manner, that is to say; make proper effort to negotiate and conclude the transactions, communicate all the necessary information available to him and comply with reasonable instructions given by his principal (art 134-4).
· Obligation of loyalty:

Commercial agents may agree, without needing authorisation, to represent new principals. However, they may not agree to represent an undertaking competing with that of one of their principals without the latter’s agreement (Article L134-3).

· Exclusivity :

Exclusivity is not a condition of validiy of the contract, however the exclusivity on a specific area enables to optimise the organization of a given retail network.

Remuneration

If the contract is silent on this, commercial agents will be entitled to a remuneration in accordance with the usual practice in the sector of activity covered by their mandate and in which they carry out their activity.

The way commercial agents are paid is freely determined by the parties. However if the parties decide that the agent will be remunerated in full or in part on “commissions”, they will be subject to definite rules. 

Constitute a commission, any element of the remuneration which varies according to the number or value of the deals (Article L134-5).
A commercial agent is entitled to commission :

· On a transaction which has been concluded during the period covered by the contract if the transaction : 
                            - has been concluded thanks to his intervention ; 

                            - is a repeat order from a customer previously acquired by the agent, although the order is not placed through him/her.

· When the commercial agent is entrusted with a geographical sector or a specific group of persons, he will also be entitled to the commission for any transaction concluded during the term of the agency contract with a person belonging to this sector or group (Article L134-6). This means that an agent is also entitled to commission on passive sales.

Commission is due at the latest when the third party (the customer) has executed his/her part of the transaction or should have done so if the principal had executed his/her part of the transaction (Article 134-9).
When commission is due, the principal must pay his/her agent no later than on the last day of the month following the quarter in which it became due (Article L134-9).
The right to the commission may be extinguished only if it is established that the contract between the third party and the principal will not be performed and if this is not due to circumstances attributable to the principal (Article L134-10).
Apart from the above mentioned rules, regulations concerning the remuneration of the agent are non mandatory.

Termination of contract

Obviously, an agency contract can be for a fixed period or it can be indefinite.
If a contract for a fixed period continues after the end of the fixed term, it is deemed to be converted into an indefinite contract (article 134-11).
Except when the contract ends due to serious negligence by one of the parties or the occurrence of a case of force majeure, each party of an indefinate contract may end it by giving prior notice.

The period of prior notice is one month for the first year of the contract, two months for the second year started and three months for the third year and for subsequent years (Article L134-11).

These are minimum notice periods ; the parties may agree longer notice periods.

The Commercial Agents Directive has left room for the EU Member States to introduce fixed notice periods for up to six years, but the French implementation didn’t introduce such provision.
By far the most controversial aspect of the regulations has been the commercial agents’ entitlement on termination to either indemnity or compensation.
Article 17 of the Directive entitles Member States to choose between an indemnity according to the number of new customers brought by the agent, and compensation for the damage caused due to the termination of a contract. 

Article L 134-12 of the Code de commerce implemented the directive opting for compensation, therefore, unless indemnities have been expressly included in the contract, the right to compensation applies. (Chambre Commerciale, Sté DSR-Senator agency c/Sté Maritime Union Sud Ouest).
Indemnity
As said before, an agent is only entitled to indemnity if this has been included in the contract.

Indemnity provisions attempt to ensure that the agent obtains the benefit of its work which would otherwise accrue to the principal on termination.

An agent is entitled to indemnity if:

· he/she has expanded the principal's business by bringing in new customers or increased the volume of business from existing customers and the principal will continue to derive substantial business from these customers ;

· it is equitable having regards to all the circumstances and, in particular, the commission lost by the agent on the business transacted with those customers. 

The amount of an indemnity is capped at a sum equal to the equivalent of the agent's average annual remuneration over the previous five years. If the contract does not go back five years, it will be the average of the annual remuneration for the period of the contract.
Compensation

An agent is entitled to compensation for the damage he/she has suffered as a result of the termination of his/her contract with his/her principal ( L. 134-12).

Both the principles and the methods of calculating are mandatory (CA Aix-en-Provence, 9 oct. 1996).

Since 1991, the principle is that all terminations of the agency contract give right to compensation, including:

· The termination of a fixed term contract before the due term without its being the agent’s fault. In this particular case the agent is entitled to compensation plus an indemnity covering the loss of the commissions he should have earned until the fixed term of the contract (Cass. com., 23 avr. 2003Sté International Paper c/ Sté Labro Guidetti Inc.),

· If the contract is terminated due to the agent's age, infirmity, illness, or death (art.  L. 134-12, al. 3) (CA Riom, 28 nov. 1995, Sté Les Montres Aurore Dutrain et fils c/ Blanc).
According to case law, the amount of indemnity covers 2 years of  commissions (before tax)  received by the agent (Cass. com., 25 janv. 1994, Ucal c/ Lucmaret CA Bordeaux, 24 mars 1999). 

All the commissions received by the agent have to be taken into account when calculating the amount of the indemnity.

The rights of the agent are not subject to evidence of the expanding of the principal’s business.

In the same way, the indemnity shouldn’t be lowered on the grounds of a loss of clients by the principal after the termination of the contract. (CA Agen, 14 janv. 1997) or on the grounds that the agent represents another principal likely to provide reversion income (CA Orléans, 4 févr. 1999).

Claims for compensation or an indemnity must be made by the agent in writing no later than one year after the contract was terminated ( L. 134-12, al. 2). The form of this disclosure is not specified therefore a notification by way of a registered letter is sufficient.

In addition to compensation/indemnity, an agent might still be entitled to receive commission on future orders.

A commercial agent is entitled to commission on a transaction which has been concluded after the contract has been terminated if:

· The transaction is mainly attributable to the agent's effort during the period covered by the contract and if this transaction was entered into within a reasonable time after the contract terminated ;

· The order from the third party was received by the principal or by the commercial agent before the agency contract ceased (Article L134-7).

Neither the French regulations nor the Directive define 'reasonable time' and to avoid disagreement as to what this is, it is advisable to make provisions for this in the agency contract.
On the contrary, neither the indemnity nor the compensation will be due if: 

· The cessation of the contract is caused by the serious negligence of the commercial agent;

· The cessation of the contract is initiated by the agent unless this cessation is justified by circumstances attributable to the principal or due to the age, infirmity or illness of the commercial agent, as a result of which the continuation of the latter’s activity can no longer be reasonably required ;

· In accordance with an agreement with the principal, the commercial agent cedes to a third party the rights and obligations held under the agency contract ( L. 134-13).

Non-competition clause

The contract may contain a non-competition clause, that is to say, an agreement restricting the business activities of a commercial agent following termination of the agency contract.
This clause cannot be in forced for more than two years after the termination of the contract (L. 134-14).

This clause is only valid if it is in writing and it must relate to the geographical sector, or to the group of customers and the geographical sector, and to the kind of products covered by the contract.

It also seems that it is only valid where it is necessary to protect the interests of the ex-principal (Cour de cassation 4 Juin 2002).

The international law of the agency contract

There are a number of different approaches to selling to new markets. Though the best approach is likely to differ from company to company and from product to product, employing commercial agents to do so present a certain number of advantages that cannot be denied. The most obvious ones are that commercial agents are expected to know the local market and can offer a fast means of entry and a good source of market intelligence. They can also communicate with customers in their own language and offer a convenient and 'user-friendly' means of responding to customers' requirements and problems.

But the producer, industrialist wishing to have recourse to an agent has to solve numerous problems related to the national dimension of the contract. Actually, even though the Commercial Agent directive has been implemented in every European country, differences in legislation still remain.

As a general rule, unless the parties to a commercial agency contract have chosen otherwise, the laws of the country in which the agent carries out his/her activities apply to the contract. Hence, the 25 June 1991 Act applies to all agents who undertake their activities in France unless their contract specifies that the laws of another EU Member State should apply (convention on conflicts of laws regarding commercial representation,  La Haye 14 mars 1978).

If the parties haven’t made any choices regarding the applicable law, the laws of the country in which the agent has his principle place of establishment or residence will apply.

However if the principal has his main place of establishment in the State where the agent is supposed to carry out his activity, the law of this State prevails. 

Please also note that even though a contract has expressly been submitted to the laws of a country outside the EU, the agent who carries out his activity in a EU Member State cannot be denied the protection offered by the law of this EU Member State. The provisions of the implemented directive are mandatory and apply even to a principal established outside the EU (CJCE, 9 nov. 2000, Ingmar GB Ltd. c/ Eaton Leonard Technologies Inc. : Journagence, 26 avr. 2001).

Arrêt de la Cour dans l'affaire C-381/98 

Ingmar GB Ltd et Eaton Leonard Technologies Inc
LES CONTRATS D'AGENTS COMMERCIAUX NE PEUVENT PAS DEROGER AUX DISPOSITIONS COMMUNAUTAIRES LES PROTEGEANT EN CAS DE RUPTURE 



Les agents commerciaux ont droit à une indemnité ou à une réparation en cas de rupture de leurs relations avec l'entreprise qu'ils représentent dans la Communauté, quelle que soit la loi du contrat à laquelle les deux entreprises ont entendu se soumettre. 
La société INGMAR était, depuis 1989, l'agent commercial au Royaume-Uni de la société EATON LEONARD TECHNOLOGIE INC., établie en Californie.

Le contrat liant ces deux entreprises et qui prévoyait que celui-ci était régi par la loi californienne, a pris fin en 1996 à l'initiative de EATON sans le versement d'une commission à INGMAR.

INGMAR a alors entrepris des procédures judiciaires pour obtenir la réparation du préjudice causé par la cessation de ses relations avec EATON.

La High Court a jugé que le contrat était soumis à la loi de Californie et écarté, par voie de conséquence, l'application de dispositions communautaires concernant la réparation de ce type de préjudice pour les agents commerciaux. INGMAR a fait appel de cette décision.

La Court of Appeal (Civil Division) interroge la Cour de Justice des Communautés Européennes sur la compatibilité de la loi britannique, qui laisse en principe le choix aux contractants de se référer à la loi d'un autre pays, avec le droit communautaire. 

Une directive communautaire coordonnant les réglementations des Etats membres concernant les agents commerciaux indépendants, garantit, en effet, certains droits aux agents commerciaux établis dans la Communauté après la cessation du contrat d'agence.

La Cour rappelle que le droit communautaire vise à protéger les agents commerciaux, notamment après la cessation du contrat.

Le caractère impératif de ces dispositions oblige les Etats membres à mettre en place des mécanismes de dédommagements. Ils disposent d'une marge d'appréciation uniquement quant aux méthodes de calcul d'une indemnité en cas de rupture.

Lorsqu'un agent commercial exerce son activité dans la Communauté, il peut ainsi, quelle que soit la loi à laquelle les parties ont entendu soumettre les contrats qui les lient, bénéficier des mesures de dédommagement après la cessation du contrat, prévues par le droit communautaire. 

