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RESIDENTIAL CONSTRUCTION
CONTRACTS AND THE TEXAS
RESIDENTIAL CONSTRUCTION
COMMISSION ACT

INTRODUCTION

This presentation has two main focus points. In Part I
of the presentation, [ will focus on a brief overview of
the Texas Residential Construction Commission Act
(“Act”) and the functions that the Texas Residential
Construction Commission (“Commission”) serves. I
will then discuss a few definitions and key provisions
pertinent to the Act and move into a discussion of the
effect that the Act will have on purchase and sale
agreements involving new construction and residential
contracts.

Since it should not take very long to provide an
overview of the Texas Residential Construction
Commission Act, Part II of this presentation will focus
on the practical concerns relevant to the drafting and
negotiation of contracts that attorneys representing
Owners should be aware of. I will start the discussion
of Part II of the presentation by briefly describing
general steps involved in contract preparation,
including a brief overview of major types of contracts.
Part II of the presentation will close with a summation
of the key areas of concern to Owners, from both the
Owner’s and Contractor’s perspective.

PART 1: The Texas Residential Construction
Commission Act

I. THE ACT

The Texas Residential Construction Commission
Act, which is found in Title 16 of the Texas Property
Code, Chapters 401 et. seq., should have a major
impact on the resolution of disputes between Builders
and Owners relating to construction defects through the
neutral dispute resolution process established by the
Act, by establishing the new Texas Residential
Construction Commission (“Commission’).

In the past, disputes between builders and
consumers involving construction defects have all too
often been resolved in a courtroom. This was
unfortunate for both sides because of the time and
expense involved. This situation was caused, in large
part, by appellate court decisions that: (a) created
implied warranties of good and workmanlike
construction and habitability, but failed to adequately
define what these warranties covered; (b) eliminated or
restricted a builder’s ability to contractually disclaim
these implied warranties; (c) determined that damages
arising from a breach of either the implied warranties
were not covered under the builder’s commercial

general liability policy; (d) weakened the original
purpose and intent of the Texas Residential
Construction Liability Act; and (e) created doubt as to
whether mental anguish and punitive damages could be
recovered in a construction defect case.

From the builder’s perspective, the impact of
these decisions on the housing industry was significant.
Builders were exposed to undefined and uninsured
liability for implied warranties that were difficult, if
not impossible, to contractually disclaim. On top of
this, most insurance carriers that wrote general liability
insurance for builders quit writing builders insurance in
Texas, and those that stayed raised their premiums
significantly and increased their coverage exclusions.

The education that Owners should receive
pursuant to the Act as a result of the dispute resolution
process, adoption of limited warranties and building
and performance standards and registration of Builders
and homes will hopefully improve consumer
confidence in the homebuilding industry.

II. THE TEXAS RESIDENTIAL

CONSTRUCTION COMMISSION

The Commission has six primary responsibilities:
(1) register homes and homebuilders, (2) oversee the
state-sponsored inspection process, (3) prepare and
adopt new building performance standards, (4) manage
three task force groups, (5) provide a voluntary
certification of arbitrators, and (6) provide for the filing
of arbitration awards. The Commission is composed of
nine members appointed by the Governor: four
registered builders, three members of the general
public, one engineer who practices in the area of
residential construction and either one architect or
inspector who practices in the area of residential
construction. These appointments were made by
Governor Perry in early September, 2003. The
Commission members serve six-year terms. The initial
members are serving staggered terms. Three members’
terms expire February 1, 2005, three members’ terms
expire February 1, 2007 and three members’ terms
expire February 1, 2009.

The Commission is required to prepare
information for the public concerning the function of
the Commission, the provisions of the limited statutory
warranty and building and performance standards, the
state-sponsored inspection and dispute resolution
process and the procedures by which complaints or
requests are filed with the Commission. This
information must be mailed to a homeowner within
thirty (30) days following the registration of a home.

III. KEY DEFINITIONS IN THE ACT
A. Section 401.002:

“Applicable building and performance standards”
means:
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1. building and performance standards adopted
under Section 430.001; or

2. for homes constructed before the adoption of
building and performance standards under
Section  430.001, the building and
performance standards under any express
warranty provided in writing by the builder
or, if there is no express warranty, the usual
and customary residential construction
practices in effect at the time of the
construction.

B. Section 401.002:
“Applicable warranty period” means:

1. a warranty period established under Section
430.001 (1,2 and 10 year warranties); or

2. for construction to which the warranty
periods adopted under Section 430.001 do
not apply, any other construction warranty
period that applies to the construction.

C. Section 401.002(8):

“Limited statutory warranty and building and
performance standards” means the limited statutory
warranty and building and performance standards
adopted by the Commission under Section 430.001
(currently scheduled to be adopted this summer).

D. Section 401.002 (16):

“Warranty of habitability” means a builder’s
obligation to construct a home or home improvement
that is in compliance with the limited statutory
warranties and building and performance standards
adopted by the Commission under Section 430.001 and
that is safe, sanitary and fit for humans to inhabit.

E. Section 401.003:
“Builder” means:

(a) any business entity or individual who, for a fixed
price, commission, fee, wage, or other
compensation, constructs or supervises Or
manages the construction of:

(1) anew home;

(2) a material improvement to a home, other than
an improvement solely to replace or repair a
roof of an existing home; or

(3) an improvement to the interior of an existing
home when the costs of the work exceeds
$20,000.

(b) The term includes:

(1) an owner, officer, director, shareholder,
partner, affiliate, or employee of the builder;

(2) a risk retention group governed by Article
21.54, Insurance Code, that insures all or any
part of a builder’s liability for the cost to
repair a residential construction defect; and

(3) a third-party warranty company and its
administrator.

(c) The term does not include any business entity or
individual who has been issued a license by this
state or an agency or political subdivision of this
state to practice a trade or profession related to or
affiliated, with residential construction if the work
being done by the entity or individual to the home
is solely for the purpose for which the license was
issued.

Therefore, the Act applies to the person or entity
involved in the construction of a new home, a
material improvement to a home (other than a roof
repair or replacement) or an improvement to the
interior of an existing home when the cost exceeds
$20,000.00. It also applies to the insurer insuring
all or part of a Builder’s liability to repair
construction defects and the third-party warranty
company which agrees to be responsible for
repairing construction defects. It would not apply
to an architect or engineer not involved in
construction.

F. Section 401.004:
“Construction Defect” means:

(a) In this title, “Construction Defect” means:

(1) the failure of the design, construction, or
repair of a home, an alteration of or a repair,
addition, or improvement to an existing
home, or an appurtenance to a home to meet
the applicable warranty and building and
performance standards during the applicable
warranty period; and

(2) any physical damage to the home, an
appurtenance to the home, or real property on
which the home or appurtenance is affixed
that is proximately caused by that failure.

b. The term does not include a defect that arises or
any damages that arise wholly or partly from:

(1) the negligence of a person other than the
builder or an agent, employee, subcontractor,
or supplier of the builder;
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(2) failure of a person other than the builder or
an agent, employee, subcontractor, or
supplier of the builder to:

a. take reasonable action to mitigate any
damages that arise from a defect; or

b. take reasonable action to maintain the
home;

c. normal wear, tear, or deterioration; or

d. normal shrinkage due to drying or
settlement of construction components
within the tolerance of building and
performance standards.

G. Section 401.005:
Exemptions:

This title does not apply to a homeowner or to a
homeowner’s real estate broker, agent, or property
manager who supervises or arranges for the
construction of an improvement to a home owned by
the homeowner.

IV. KEY PROVISIONS IN THE ACT
A. Section 426.003: Home Registration

Pursuant to Section 426.003 of the Act, a builder
must register each new home no later than the fifteen
(15™) day of the month following the month in which
the transfer of title occurred. If no transfer of title
occurs, then the builder must register by earlier of the
date of the agreement between the homeowner and the
builder, or the date of the commencement of the work.
In the latter instance, a problem, for custom builders
who build on the owner’s lot or for remodelers is that
owners sometimes cancel the contract after it is signed.
To address this issue, the Commission allows the
builder to submit a form to withdraw the registration,
however, the fee is not refunded. In addition to the
registration, the builder must remit a fee for each home
in an amount to be determined by the Commission.
The registration fee is $30 per home. According to
John Krugh, as of May, 2004, there were over 29,000
home registrations.

The home registration form contains standard
information to include such items as the name and
contact information of the builder, where the home is
located, when the home was built, and the date of title
transfer (if applicable).

If a builder registers with the Commission less
than sixty (60) days after the required filing period, the
builder may still register the home and pay a late
penalty of two times the established fee of $60. If a
builder fails to register within those sixty (60) days
after the fifteen (15) day period, the builder will be
subject to an administrative penalty.

Within thirty (30) days following the registration
of a home, the Commission is required by statute to
mail to the owner of the registered home information
concerning the function of the Commission, the
provisions of the limited statutory warranty and
building and performance standards, the state-
sponsored inspection and dispute resolution process,
and the procedures by which complaints or requests are
filed with the Commission.

B. Chapter 416: Builder Registration

Pursuant to Chapter 416 of the Act, for the first
time in the State of Texas, the Act requires a person
who desires to be a builder to hold a certificate of
registration. In order to obtain a certificate of
registration, a person must submit an application and
pay a fee. According to John Krugh, as of May, 2004,
there were over 12,000 builder registrations. The Act
requires disclosure of whether a person has entered a
plea of guilty or nolo contendere or has been convicted
of a felony or a misdemeanor involving moral
turpitude.

In order to obtain a certificate of registration, a
person must be at least eighteen (18) years of age, a
citizen of the United States or a lawfully admitted alien
and, based on the information supplied in the
application, must satisfy the Commission concerning
the person’s honesty, trustworthiness and integrity.
The intention of this provision was that the
Commission would look to the criminal background
check and whatever other information is on the
application. This provision is not intended to create
wide latitude to investigate a person applying for a
certificate of registration.

John Krugh advised me that several applications
have been rejected by the Commission on the basis of
falsification of the application. In these instances,
applicants have indicated they had no previous
convictions and the background check showed that this
statement was not true.

In order for a corporation, limited liability
company, partnership, limited partnership or limited
liability partnership to obtain a certificate of
registration, one of its officers must be designated as
the agent.

If a registration is denied, the Act provides for an
appeal and the right to a hearing before the
Commission.

A builder must maintain a fixed office location in
the State of Texas, and that location must be shown on
the certificate of registration. A builder must disclose
on the application any assumed names for the builder.

The certificate of registration is valid for one year.

The Commission will establish rules for a builder
to qualify for a special designation as a Texas Star
Builder. A builder’s participation is voluntary, but,
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once a builder satisfies the requirements, a builder can

represent to the public that the builder is a “Texas Star

Builder.” Rules regarding the Texas Star Builder

should be available by late summer 2004.

C. Chapters 418 and 419: Prohibited Practices
and Disciplinary Action

Pursuant to Chapters 418 and 419, a person is
subject to disciplinary action under the Act for the
following: (1) fraud or deceit in obtaining a registration
or certification under this subtitle; (2) misappropriation
of trust funds in the practice of residential construction;
(3) naming false consideration in a contract to sell a
new home or in a construction contract; (4)
discriminating on the basis of race, color, religion, sex,
national origin, or ancestry; (5) publishing a false or
misleading advertisement; (6) failure to honor, within a
reasonable time, a check issued to the Commission
after the Commission has sent by certified mail a
request for payment to the person’s last known
business address, according to the Commission
records; (7) failure to pay an administrative penalty
assessed by the Commission under Chapter 419; (8)
nonpayment of a final non-appealable judgment arising
from a construction defect or other transaction between
the person and a homeowner; (9) failure to register a
home as required by Section 426.003; (10) failure to
remit the fee for registration of a home under Section
426.003; or (11) failure to reimburse a homeowner the
amount ordered by the Commission as provided in
Section 428.004(d).

The Commission may revoke or suspend a
registration, probate the suspension or formally or
informally reprimand a registered person. A person is
entitled to a hearing before the Commission. Any
decision of the Commission may be appealed to a
district court. In a contested case, the Commission
may also impose a monetary penalty. In determining
the amount of the penalty the following shall be
considered (1) the seriousness of the violation,
including the nature, circumstances, extent, and gravity
of the prohibited acts; (2) the history of previous
violations; (3) the amount necessary to deter a future
violation; (4) efforts to correct the violation; and (5)
any other matter justice may require.

D. Chapter 427: Third Party

Inspectors

The Act refers to inspectors in two different
capacities. The third-party inspectors are those who
conduct the field inspections in response to a Request
for the State-Sponsored Inspection And Dispute
Resolution Process (“SIRP”). The panel of inspectors
will be employees of the Commission who will be the
administrators of the SIRP and will serve on the panel

Independent

of inspectors in the event of an appeal of the
recommendation of the third-party inspectors.

A third-party inspector must be approved by the
Commission on an annual basis by submitting an
application and a fee in the amount of $50.00. A third-
party inspector for workmanship and materials only
(no structural inspections) must have a minimum of
five (5) years experience in the residential construction
industry and be certified as a residential construction
industry and be certified as a residential combination
inspector by the International Code Council. A third-
party inspector for structural matters must have a
minimum of ten (10) years experience in residential
construction. Any third-party inspector must receive
initial training regarding the SIRP and annual
continuing education in the inspector’s area of practice.
A third-party inspector may not receive more than ten
percent (10%) of the inspector’s gross income from
providing expert witness services. This is determined
by self-disclosure on the application.

If a third-party inspector registered by the
Commission is subpoenaed by a party to a dispute
between a homeowner and builder to provide
testimony by deposition, in court or in any alternative
form of dispute resolution proceeding, or to provide
other witness services, the party who issues the
subpoena must pay to the third-party inspector a
reasonable fee and related expenses for the services
requested. The Commission will establish reasonable
fees for witness services performed by a registered
third-party inspector as a result of an inspection
undertaken pursuant to the SIRP.

E. Chapter 426: State-sponsored Inspection and

Dispute Resolution Process

The State-Sponsored Inspection and Dispute
Resolution Process (“SIRP”) is covered in Chapter 426
and applies to a dispute between a builder and a
homeowner if the dispute arises out of an alleged
construction defect. The SIRP is designed to cover
disputes for all homes that are less than ten (10) years
old in which the dispute results from a cause of action
that accrued after September 1, 2003. The SIRP does
not apply if the dispute arises solely for personal
injury, survival or wrongful death or damages to
goods. If the claim is a combination of an alleged
construction defect and a personal injury or damage to
goods, then the alleged construction defect portion
must be submitted to the SIRP.

Further, the SIRP does not apply to a dispute
arising out of: (1) an alleged violation of Section 27.01,
Texas Business & Commerce Code; (2) a builder’s
wrongful abandonment of an improvement project
before completion; or (3) a violation of Chapter 162.

A request for SIRP (“Request”) must be submitted
on or before the tenth (10™) anniversary of: (a) the
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initial transfer of title to the home from the builder; or
(b) if no transfer of title occurred, the date on which
the contract for construction of the improvement was
entered into.

If the affected home is not registered with the
Commission at the time the SIRP request is made, the
requesting party must simultaneously register the home
with the Commission on a Commission-prescribed
form, accompanied with a $30 fee.

A homeowner must submit any alleged
construction dispute to the Commission prior to
initiating an action for damages or other relief. A
subrogee of the homeowner does not have to submit an
alleged construction dispute to the Commission.

A person who submits a Request for the SIRP
must disclose the name of any person who inspected
the home prior to submitting the Request. If a person
who inspected the home prior to submitted the Request
is later disclosed, then neither the person nor the
materials prepared by that person may be used in the
SIRP or any subsequent action.

The Commission’s proposed rule requires a
builder to provide to the third party inspector any
documentation or tangible things generated as a result
of having received a notice of alleged defects.

The recommendation of the third party inspector
or the panel of state inspectors constitutes a rebuttable
presumption of the existence or non existence or a
construction defect or the reasonable manner of repair
of the construction defect. That presumption only
applies in an action between the homeowner and the
builder.

F. Sections 430.003, 430.004, and 436.004: Task

Forces

Pursuant to Sections 430.003, 430.004, and
436.004, the Act creates three task forces to work
under the auspices and direction of the Commission.
One task force is for mold reduction and remediation,
one is for rain harvesting and water recycling, and the
other is to study residential arbitrators and arbitration.

The Mold Reduction and Remediation Task Force
is designed to advise the Commission on the adoption
of standards. The members of the task force must
include representatives of public health officers of this
state, health and medical experts, mold abatement
experts, and representatives of affected consumers and
industries. The Commission and the task force shall
consider the feasibility of adopting permissible limits
for exposure to mold in indoor environments.

The Rain Harvesting and Water Recycling is
appointed by the Commission to develop guidelines for
residential construction. There is no further direction
for this task force.

The Residential Arbitration Task Force will
advise the Commission with respect to residential

arbitrators and arbitration. The task force must report
to the 79™ and 80™ legislatures on its recommendations
and the effect of the implementation of those
recommendations. This task force will expire on
September 1, 2007.

G. Chapter 417, 436, 437 and 438: Residential

Construction Arbitration

Pursuant to Chapter 417 of the Act, there is a
voluntary certification of arbitrators. A person may be
certified by the Commission if a person has at least
five (5) years experience in conducting arbitrations
between homeowners and builders and is familiar with
the statutory warranties and building and performance
standards and the provisions of the Residential
Construction Liability Act and meets continuing
education requirements set by the Commission. As
part of the certification process, there will be a
publication of the original application in the Texas
Register.  Finally, the Commission must find the
certification of a person to be in the public interest.
The Commission is required to publish a list of the
certified arbitrators. This is purely voluntary. A
certified arbitrator is not required to conduct residential
construction arbitration.

Chapter 437 of the Act concerns the filing of
arbitration awards resulting from a dispute between a
homeowner and a builder that involves an alleged
construction defect. If an arbitration award is filed in a
court of competent jurisdiction, then the filer must, not
later than thirty (30) days after the date an award is
made, file with the Commission a summary of the
award. The summary must include the following: (1)
the names of the parties to the dispute; (2) the name of
each party’s attorney, if any; (3) the name of the
arbitrator who conducted the arbitration; (4) the name
of the arbitration services provider who administered
each issue in dispute; (7) the arbitrator’s determination,
including the party that prevailed on each issue in
dispute and the amount of any monetary award; and (8)
the date of the arbitrator’s award.

In addition, any interested party may file a
summary of an award.

Chapter 438 of the Act provides that a court shall
vacate an award in a residential construction arbitration
upon a showing of manifest disregard for Texas law.
This is in addition to grounds for vacating an
arbitration award under Section 177.088, Civil Practice
and Remedies Code.

H. Section 430.001: Limited Statutory
Warranties and Building and Performance
Standards
Pursuant to Section 430.001 of the Act, the

Commission will be adopting by rule limited statutory

warranties and building and performance standards for
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residential construction that will provide the following
warranty periods:

a. one year for workmanship and materials;

b. two years for plumbing, electrical, heating
and air conditioning and delivery systems;
and

c. ten years for major structural components of
the home.

A working draft of the Limited Statutory Warranty
And Building And Performance Standards (the
“Warranty  Standards”) was posted on the
Commission’s website on June 7, 2004. A second
draft, entitled Strawman 2, will be published at the end
of July. The Commission will then hold Townhall
meetings throughout the state for the purpose of
obtaining additional input and then drafting a final set
of the Warranty Standards. Currently, the working
draft of the Warranty Standards exceeds 100 pages.
Like many of the 1-10 warranties currently used by
volume builders, the standards describe warranty
conditions, performance guidelines, builder
responsibility, = homeowner  responsibility  and
exclusions. Until the standards are finalized, current
warranties under the Act consist of the express
warranties given by the Builder and, in the absence of
any express warranty, the Builder is required to satisfy
good building practices.

The Warranty Standards, at a minimum, must
require substantial compliance with the non-electrical
standards contained in the applicable version of the
International Residential Code for One - and Two-
Family Dwellings published by the International Code
Council that is applicable under Subsection (d) and the
electrical standards contained in the version of the
National Electrical Code that is applicable under
Subsection (e), as well as contain standards for mold
reduction and remediation, establish standards for
performance for interior and exterior components of
the home and contain standards that satisfy the
requirements of HUD for certain FHA programs.

I. Section 430.001(f):
Warranties
Under Section 430.001 (f) of the Act, it is

important to note the following:

Commencement of

1. Except as provided by written agreement
between the builder and the initial
homeowner, a warranty period adopted under
this section for a new home begins on the
earlier of the date of:

(i) occupancy; or
(i1) transfer of title from a builder to the
initial homeowner.

Under Section 430.001(g) of the Act, the warranty
period for an improvement other than a new home
begins on the date the improvement is substantially
completed.

J.  Section 430.002:
Habitability
The construction of each new home or home

improvement shall include the warranty of habitability.
The statute requires for a construction defect to be
actionable as a breach of the warranty of habitability
under the statute, the defect must have a direct adverse
effect on the habitable areas of the home and must not
have been discoverable by reasonable prudent
inspection or examination of the home or home
improvement within the applicable warranty periods
adopted by the Commission.

While it is important to establish a warranty of
habitability, it is not likely to effect that many
situations involving new construction. It could apply
more to situations involving remodeling that are
subject to the Act.

Warranty of

K. Section 430.006: Implied Warranties

Pursuant to Section 430.006 of the Act, the
warranties  established supercede all implied
warranties.  The only warranties that exist for
residential construction or residential improvements
are warranties created by the Act or by other statutes
expressly referring to residential construction or
residential improvements, or any express, written
warranty acknowledged by the Owner and the
Builder.
L. Section 430.007: Waiver by Contract

Prohibited

A contract between a Builder and homeowner
may not waive the limited statutory warranties and
building and performance standards adopted under the
Act or the warranty of habitability. However, a
Builder and a homeowner may contract for more
stringent warranties and building standards than are
provided under the Act.

M Sections 430.008 and 430.009: Third-Party

Warranty Companies

Pursuant to Section 430.008, the Commission may
approve a third-party warranty company for purposes
of Section 430.009, if the company has at least five
years experience and whose performance is insured by
an insurance company authorized to engage in the
business of insurance in this State or an insurance
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company that insures the warranty obligations of the
Builder under the statutory warranty and building and
performance standards.  All third-party warranty
companies must submit annual applications and be
approved by the Commission as a third-party warranty
company for purposes of the Act.

If a Builder elects to provide a warranty through
an approved third-party warranty company, the Builder
may transfer warranty liability to the company
providing the warranty as long as (i) the third-party
warranty company agrees to perform the Builder’s
obligations and (i) pays for or corrects any
construction defect covered by the warranty provided
through such third-party warranty company. In such
event, the third party warranty company has all of the
obligations and rights of the Builder under the Act
regarding performance of repairs to remedy
construction defects or payment of money instead of
repairs; provided, however, that the third-party
warranty company may not assume liability for
personal injuries or damage to personal property. A
Builder does not avoid liability for personal injuries or
damage to personal property for which the Builder
would otherwise be liable under law by providing a
written warranty from a third-party warranty company.

Subsection (e) of Section 430.009 provides that a
company that administers a warranty for a third-party
warranty company does not have liability for damages
resulting from a construction defect or from repairs
covered under the warranty. Presumably, this refers to
a company providing administrative services on behalf
of the warranty company that does not control whether
the warranty company decides to repair an alleged
construction defect. If the warranty company decides
that a defect is not covered, but it should be covered by
the warranty, the third-party warranty company, not the
company administering the warranty, would be liable
to the homeowner.

V. PRACTICAL TIPS AND APPLICATION OF
THE PROVISIONS
The following is a list of practical tips that you
should take into consideration when negotiating and
drafting Contracts. The Appendix also contains forms
which can help you when dealing with these
provisions.

1. Waiver By Contract Prohibited — Builder’s
contracts or construction contracts may not contain
provisions limiting the obligations of the Builder under
the Act with respect to Builder’s registration, home
registration, limited statutory warranty and building
and performance standards and the state-sponsored
inspection and dispute resolution process.

2. No Implied Warranties - Owners may no longer
rely on implied warranties. If a Builder represents or
warrants the satisfaction of a specific standard, other
than the limited statutory warranties and building
performance standards, the Owner must obtain an
express, written warranty from the Builder.

3. Maintenance Guide - Builders should deliver a
home maintenance guide to the Owner at closing to
impose clear and unequivocal maintenance and
mitigation responsibilities on the Owner.

4. Builder Registration -- Owners should confirm
that the Builder is registered and that the home has
been registered; otherwise, the Owner may have to pay
the registration fee for the home to invoke the
inspection and dispute resolution process.

5. Non-applicability to Contract Disputes -- The Act
does not apply to contract disputes, including the right
to terminate the Contract. Pursuant to Chapter 313 of
the Emergency Rules adopted to implement the SIRP,
upon receipt of a request for inspection, the
Commission reviews the request to determine if the
dispute arises from a transaction governed by the Act
and the request is complete in all respects.
(Section 313.09). This Rule clarifies that the following
disputes are not subject to the Act: (i) a Builder that
wrongfully abandons an improvement project before
completion; (ii) a dispute between an Owner and
Builder that does not involve a construction defect; (iii)
a violation of the Real Estate Fraud Statute
(Section 27.01 Tex. Bus. & Com. Code); or (iv) a
violation of Chapter 162 of the Tex. Property Code
regarding construction payments, loan receipts and
misapplication of trust funds. Owners will want to
avoid attempts by Builders to subject such disputes to
the procedures established by the Act or similar
procedures. Owners possibly will want to include
separate alternative dispute resolution procedures for
non-construction defect disputes, such as the one found
in Paragraph 15 of Appendix Item E.

6. SIRP — Include a summary of the SIRP or attach
an exhibit outlining the state-sponsored inspection and
dispute resolution process for the Owner.

7. Arbitration — Consider whether to require
arbitration of any disputes appealed from the state
panel of three inspectors. The Owner and Builder may
want to include specific arbitration provisions in the
Contract, such as the one found in Paragraph 16 of
Appendix Item E. Since the amount is relatively small,
consider arbitration by a single, neutral arbitrator. You
should also consider whether you want the arbitrator to
be a certified residential construction arbitrator. The
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Commission will maintain a list of residential
construction arbitrators certified under the Act.
However, you can use an arbitrator who does not hold
a certificate to conduct an arbitration involving a
residential construction defect.

8. Take Advantage of Settlement Offers —The SIRP
process is designed to facilitate communication
between the Builder and Owner and hopefully result in
a quick settlement. The parties should take advantage
of the process of exchanging information to arrive at a
quick settlement. However, if the Owner initiates the
SIRP, the Builder is given several opportunities to
make a settlement offer, before and after decision of
the third-party inspector. 1 strongly encourage my
Builder clients to make a reasonable settlement offer,
particularly if the third-party inspector rules against
them.

9. Agreements Between Builder and Third-Party
Warranty Company — If you are representing a Builder,
you should attempt to limit the Builder’s continuing
liability under the agreement with the warranty
company since your client is paying for the coverage. |
have reviewed a number of extended warranty program
contracts which attempt to impose unlimited
indemnification liability on the Builder. If the Builder
retains any liability, the Builder should have an
opportunity to cure the defect, because it may be
cheaper for the Builder to take action rather than be
responsible for reimbursing the warranty company for
costs incurred to a third party.

Part II: Residential Construction Contracts

The primary purpose of Part II is to advise attorneys
representing Owners on the most important issues
related to negotiating and drafting Contracts in order to
prepare and negotiate what [ characterize as a “fair
Contract” from the Owner’s perspective. Part II also
provides the Contractor’s perspective on the key areas
of concern to Owners.

What is a fair Contract? A fair Contract clearly
informs each party what it must do and to what it is
entitled. It also informs each party of its rights if the
other party does not perform as promised. A fair
Contract should anticipate likely problems and resolve
them clearly and in a way which both parties believe
reflects a proper allocation of risks and responsibilities.
A fair Contract, of course, includes well-drafted
drawings and specifications which inform the
Contractor what it must construct to receive payment
and provides a method of determining whether that
objective has been reached. A fair Contract also
reflects the realities of contract administration and does
not require procedures which will not likely be

followed by the Contractor and Subcontractors. A fair
Contract must necessarily recognize what is required of
the Owner and Contractor to obtain draws under the
Owner’s loan documents, if any. A fair Contract
provides a set of working rules for the parties and
secondarily addresses judges or arbitrators who may be
called upon to interpret it.

I. OVERVIEW OF
PREPARATION
Preparation of construction contracts for custom

homes has and continues to experience its own form of
evolution as the complexity of transactions expands
and the parties in the process each seek to impose the
benefits of their particular experiences on contractual
agreements. The result is a continuing change in the
preparation of construction contracts (sometimes
herein referred to as the “Contract”) to meet new
challenges and resolve new problems.

The American Institute of Architects ("AIA") has
recently promulgated new editions of the Standard
Form of Agreement and General Conditions
documents between Owner and Contractor, as well as
some of the Abbreviated Form of Agreements between
Owner and Contractor. Those of you who practice in
Houston are probably also aware that the Custom
Builders Council of the Greater Houston Builders
Association promulgated forms (“GHBA Forms™) in
October, 1997, covering residential construction,
which forms have been revised in November, 2002 and
September, 2003. The September, 2003 revisions
contain a few technical refinements, but were revised
primarily to incorporate the warranty-related and
dispute resolution provisions adopted by the Act.
These forms include Residential Construction
Contracts for stipulated price and cost-plus projects
where the Owner owns the lot and also a Residential
Sale & Construction Contract where the Contractor
owns the lot and is building a custom home for the
Owner and a Residential Sale Contract where the
Contractor owns the lot and the home is substantially
complete when the Contract is signed. Additionally,
many builders have their own contract forms based
upon either the AIA documents or forms similar to the
GHBA forms. Finally, the 1997 Amendments to
Chapter 53 of the Texas Property Code imposing
disclosure, affidavit and lien release requirements on
Contractors provide protection for Owners on
residential construction projects.

The following is a list of items that I generally do,
when preparing a Construction Contract:

CONTRACT

A. Review the Architect's Agreement, if any, to
determine the Architect’s role in construction
administration;
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B. Review the Contractor's proposal and/or Bid
Documents, including the Plans and
Specifications to obtain an understanding of
the scope of the Project and whether any
legal provisions (Supplementary Conditions)
are contained in the Specifications;

C. Review the loan documents, if any, to
determine the draw procedure outlined in the
Loan Agreement and any other lender
requirements with respect to the Construction
Contract, including subordination provisions
and consent and assignment provisions;

D. Revise the GHBA Form or other form
submitted by the Contractor or prepare your
own form, generally using the AIA format;

and
E. Prepare a letter to the client summarizing the
payment procedures, lien release

requirements and completion requirements,
as well as outlining any potential problem
areas.

If your client retains you to negotiate the Architect's
Agreement, you should request the Architect to send
you a set of the Supplementary Conditions which the
Architect intends to use on this Project. You can then
modify or supplement the Supplementary Conditions
to be included in the Bid Documents. This will make it
much easier to negotiate the Contract with the
Contractor, because the Contractor already will have
agreed to many of the changes which you would
propose to the AIA or GHBA documents.

Although the forms which are attached to this
article were drafted from the Owner's standpoint, they
are final drafts and reflect negotiated positions on a
number of issues. If the Contractor resists making a
number of reasonable changes, this is often a sign of
future problems. In such event, you should advise your
client to check or recheck references to make sure of
the Contractor’s records of cooperation and
performance. A note of caution: Use the forms
attached in the Appendix carefully, making sure
that each provision applies to your project. I have
been successful in using the forms on various
projects, but my success was often based upon
provisions contained in the Bid Documents and the
bargaining power of my Owner clients. In most
cases, the Contractors were also reasonable and
willing to accept a number of provisions because
they fully intended to comply with the requirements
of such provisions, even in the absence of a
contractual requirement to do so.

II. TYPES OF CONTRACTS
A. Stipulated Sum Contract

The most common form of Contract is the
stipulated sum contract. This form of Contract may be
preferred by an Owner because it permits the Owner to
budget for a known amount of money to be spent in
exchange for a completed project. On the other hand,
the "stipulated sum" is often overrun because of
construction changes that increase the scope and cost
of the Work. It seems almost inevitable that the Owner
of a residence will make changes in the Work in one
way or another as the job progresses. This often occurs
simply because the Owner could not truly visualize the
elements of the project from a study of the drawings
and specifications. It may also occur because of
changing, or unanticipated, requirements of public
agencies, or changes may be required because of
omissions or inaccuracies in the Contract Documents
prepared by the Architect. Construction changes are so
frequent, and so necessary, that one of the most
important provisions of the Contract is the change
order provision. The Owner needs to reserve the right
to require the Contractor to change the Work, and
when changes are ordered, a means must be provided
for equitably adjusting the Contract Sum.

B. Cost Plus Contract

As may be inferred from its name, the general
Contractor under a Cost Plus Contract is reimbursed its
costs plus an amount of money to compensate for
overhead and profit. The drafter of a Cost Plus
Contract will need to pay special attention to the
definition of the word "cost". The Contractor is
reimbursed for costs periodically, usually monthly.
Overhead and profit may be computed as a percentage
of cost, or as a stipulated fixed fee. A disadvantage to
the Owner of selecting cost, plus a percentage of costs
for the fee, as a formula for compensation is that this
‘type of Contract produces an incentive for the
Contractor to spend more to increase the amount of the
fee. Consideration of this fact may induce the Owner
to select cost plus a fixed fee as the appropriate
formula. When the Contract Sum is cost plus a fixed
fee, however, a method must be provided for
increasing the fee when the scope of the Work is
increased, and possibly for decreasing the fee when the
scope of the Work is materially reduced.
C. Cost Plus Contract With Guaranteed

Maximum Price

A form of Contract that combines, from the
Owner's point of view, the advantages of the Stipulated
Sum Contract with the advantages of the Cost Plus
Contract is a Cost Plus Contract with a Guaranteed
Maximum Price. Here, the Contractor's compensation
is stated as an overall price, including the Contractor's
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costs and the fee. However, provision must be made to
increase or decrease the Guaranteed Maximum Price
when the scope of the Work is changed by additions to
or deletions from the Work required by the Contract
Documents. If any savings occur, such savings
generally will accrue to the Owner, although the
amount of savings which accrue to the Owner is
sometimes subject to negotiation.

D. Design-Build Contract

In a design-build contract, the Contractor also
takes responsibility for designing the project. Under a
design-build contract, however, the Owner holds the
Contractor responsible for design regardless of whether
the Contractor performs design services with its own
employees or through contracts with Architects and
engineers.

The design-build formula has two great practical
advantages: (1) design-build Contractors and their
Subcontractors are usually very familiar with the
methods that can be employed to enhance efficiency
and economy in construction, and (2) when the
Contractor is responsible for design, there can be no
complaining about, or claims arising out of,
contentions that the drawings are inadequate or
allegations that the Architect or engineer delayed or
disrupted the Contractor's Work. Because of this
feature, the design-build system is by far the most
effective strategy that an Owner can follow in order to
reduce and eliminate construction disputes.

The disadvantage to design-build is that the
Owner loses the protection afforded to the Owner by
an independent Architect or engineer who designs and
inspects the project with the primary mission of
protecting the interests of the Owner. An
Architect/engineer employed by a Contractor is
compensated by, and reports to, the Contractor rather
than the Owner. The Contractor may be tempted to
cheapen the job to increase the Contractor's profits by
taking short cuts that degrade the quality of the project
without being discovered by the Owner. In order to
avoid the loss of independent Architect review, I
strongly recommend that my clients make
arrangements for a licensed Architect to review the
drawings and specifications and make periodic
inspections of the Work that generally correspond with
progress payments. Additionally, a structural engineer
should review the foundation plans.

III. KEY AREAS OF CONCERN TO OWNER’S
AND CONTRACTOR’S RESPONSES
A. Description of the Work
Paragraph 2 of each of the GHBA Forms and
Article 2 of the A101 and A111 and Article 1 of the
A107 and A117 provide a large blank space to be
completed as necessary to describe the Work that the

10

Contractor is obligated to perform. Although this
description is obviously the essence of any Contract, it
is often given only routine consideration when
preparing a Contract. The Owner must not
underestimate the difficulty of describing the Work
accurately and comprehensively. Any failure to ensure
that the description of the Work is broad enough can
frustrate an Owner's reasonable expectations at a later
date. Otherwise, if the Owner desires the Contractor to
perform certain activities which fall outside the scope
of the Work, an adjustment in both cost and time will
most likely be required.

If the Contractor will be performing site work in
addition to constructing the improvements, the site
work should be included in the description of the
Work. Since the Work generally will be described by
incorporating the Drawings and Specifications by
reference, it is important for the Owner's Architect, or a
third party Architect or Engineer retained by the
Owner if the project is a design build project, to review
the sufficiency of the Drawings and Specifications
from the standpoint of producing the intended result in
compliance with all applicable codes, laws and
regulations. The money spent by your client in
obtaining a second opinion is generally money well
spent.

It is also important to include a provision in the
Contract requiring the Contractor to execute the Work
described in the Contract Documents "and reasonably
inferable by the Contractor as necessary to produce the
results intended by the Contract Documents", as well
as to provide a hierarchy of the Contract Documents
for purposes of resolving conflicts or ambiguities
within the Contract Documents.

Since many custom builders have standard
features lists or show your client other projects as part
of their sales pitch, it is often necessary to include the
standard features list as an exhibit to the Contract, as
well as to describe the quality and scope of work to be
performed under the Contract by reference to work
performed by the Contractor at another location.

Finally, if the specifications do not contain
provisions resolving discrepancies between drawings
and specifications or dimensions, you should refer to
such provisions in Appendix Item A. Since the GHBA
Forms resolve discrepancies in the drawings and
specifications providing that the specifications will
control, you need to make sure that the specifications
should, in fact, control any discrepancy. At times, the
specifications are more general in nature and the
drawings are more specific. Additionally, the drawings
for many custom homes contain specifications on the
drawing sheets, in addition to general specifications.

While the Contractor will argue that the
Contractor's qualifications or clarifications should have
the highest degree of priority, in many cases the
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Construction Contract will amend items in the
qualifications and clarifications and, at least as to such
items, the A101, A107, Al111 and A117 and the
Addendum to the GHBA Forms should have the
highest degree of priority. Particularly with respect to
fast track projects, while the Contractor's
qualifications, clarifications and assumptions might
appropriately govern the preliminary documents upon
which the Contractor has estimated an initial
guaranteed maximum contract price and time, the final
drawings and specifications, as well as any other final
contract documents, deserve priority over planning
criteria and assumptions made by the Contractor.

CONTRACTOR’S PERSPECTIVE: It is also
important to the Contractor to provide a comprehensive
description of the Work to be performed by the
Contractor under the Contract Documents by reference
to and incorporation of the Drawings and
Specifications, as well as by referring to the
Contractor's qualifications or clarifications (which
exhibit, from the Contractor’s perspective, should have
the highest degree of priority). Additionally,
references to "good and workmanlike" construction or
a requirement that the Contractor construct the
improvements as reasonably inferred or intended by
the parties should be avoided. Instead, the Contractor's
obligation should be limited to producing the results
"indicated" by the Contract Documents. With respect
to subparagraph 1.2.1 of the A201, Contractor should
attempt to delete the language that "the intent of the
Contract Documents is to include all items necessary
for the proper execution and completion of the Work
by the Contractor" and the Contract Documents are
complimentary in what is required and shall be as
binding if required by all; the Contractor's performance
should be required only to the extent consistent with
the Contract Documents and reasonably inferable from
them as being necessary to produce the indicated
results, not intended results.

The Contractor also should seek to incorporate a
standard of substantial compliance with the Drawings
and Specifications, instead of strict compliance,
particularly because the usefulness of the building is
generally not compromised by minor deviations from
the Drawings and Specifications.

If the Project is clearly a fast track job or if the
Contractor  believes that the drawings and
specifications are not sufficiently complete to
determine the scope of the Work, a provision
indicating that the Stipulated Sum has been arrived at
on the basis of incomplete drawings and specifications
acknowledging that if the Architect's refinements
leading to final drawings and specifications will
require additional time and expense to do the Work,
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Contractor will have the right to submit a Change
Order request.

B. Contractor’s Cost of the Work; Fee

OWNER'S AND CONTRACTOR'S PERSPECTIVE:
In Paragraph 3 of the GHBA Cost Plus Form and in
Article 7 of the Al111 and Article 5 of the All7,
various categories of costs and expenses are listed for
which the Contractor is entitled to be reimbursed in the
performance of the Work. Collectively, these items are
referred to as the "Cost of the Work". This provision is
often the focus of intense negotiation between the
Owner and the Contractor. The Owner desires to limit
the items for which the Contractor can receive
reimbursement, and the Contractor typically attempts
to expand the definition of Cost of the Work to include
a litany of items that can be included in each
Application for Payment. The list of costs and
excluded costs outlined in Item B of the Appendix is
intended to provide a reasonable compromise from the
Owner's perspective and avoid the duplication of costs.

The Contractor's fee is usually tied to the amount
of reimbursable costs that are incurred. = An Owner
might wish to limit the extent to which the fee applies
to certain costs, such as so called general conditions
costs.  Although there is no universally accepted
definition of general conditions costs, such items are
associated typically with the Contractor's field and
general office expenses. For large projects, an Owner
should identify the categories of reimbursable costs
that are part of general conditions costs and segregate
them from other portions of the Cost of the Work. The
general conditions costs can then be invoiced as
incurred in accordance with a negotiated rate schedule,
perhaps subject to a cap, or on the basis of a prorata
share of a lump sum amount. The fee associated with
such general conditions costs, if any, can be negotiated.
An alternate approach is to remove general conditions
costs from the definition of costs entirely and
compensate the Contractor for such costs and expenses
as part of the Contractor's fee.

The Owner must also decide whether a
contingency will be included in the Guaranteed
Maximum Price and, if so, how the Contractor is
permitted to access that contingency. Generally, the
Guaranteed Maximum Price is not subject to line item
guarantees. The Contractor is free to offset cost
overruns experienced on one item against savings on
another. A significant conflict occurs, however, when
the Contractor requests payment in excess of a line
item for unforeseen costs that are, in the Owner's
opinion, the fault of the Contractor. For example, the
Owner and Contractor may disagree as to whether the
cost of corrective Work should be reimbursable up to
the Guaranteed Maximum Price. Owners find it
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fundamentally objectionable to pay a Contractor for
errors. Contractors argue that occasional mistakes are
unavoidable and acknowledge that a Stipulated Sum
Contract always contains a cushion to compensate the
Contractor for unanticipated expenses. Contractors
also claim that access to savings is earned because the
availability of such funds is due to the Contractor's
skill and efficiency. The frequency of such disputes
can be reduced by use of an agreed contingency.
Access to the contingency should have some
reasonable controls, however, in order to ensure that
the Owner does not end up compensating the
Contractor for significant errors and that incentives
remain to encourage the Contractor to perform Work
carefully.

Some Cost Plus Guaranteed Maximum Price
Contracts provide for the savings to be split between
the Owner and Contractor. The Contractor may be
awarded up to 50% of the savings depending upon the
Owner's views as to the effectiveness of this incentive.
Any savings payable to the Contractor should not be
paid until the Contractor delivers a final accounting of
costs and the Owner has performed an audit if desired
by the Owner. If there are savings, should the
Contractor be entitled to use the savings to perform
warranty work? If so, the Owner should require the
Contractor to use its share of the savings prior to using
any portion of the Owner's savings.

Further, from the Contractor's perspective, the
costs to be reimbursed and the costs not to be
reimbursed to Contractor should refer to costs to be
paid or to costs paid, since the definition of costs refers
to incurred costs and not necessarily costs paid by the
Contractor. Additionally Contractor may need to make
modifications to the description of wages, salaries and
other supervisory costs based on the specifics of the
transaction and, if the Contractor is self insuring any
risks associated with the work, Contractor's cost of
insurance should be based upon the lowest guaranteed
cost then available to the Contractor under a fully
insured program. Since some states impose a gross
receipts tax on monies the Contractor receives from the
Owner, rather than a sales tax, the definition of
reimbursable taxes should include gross receipt taxes.

A final point of negotiation between the Owner
and Contractor involves the costs which are subject to
the Contractor's fee. Should the Contractor be entitled
to receive the fee on overhead or the Contractor's
supervisory costs, or should it be limited to the cost of
the work?

C. Payment Applications

The Owner should identify in the Contract any
supporting documentation which it will require as part
of an Application for Payment. Such items generally
include lien waivers, sworn statements and affidavits,
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as well as other draw requirements from the Owner's
construction loan documents. For the Contractor to
submit current waivers from Subcontractors with an
Application for Payment, the Contractor must either
pay the Subcontractors out of the Contractor's own
funds and finance the Work, or provide a conditional
lien waiver which is conditioned on payment. One
solution to this predicament is for Subcontractor lien
waivers to be submitted one pay period in arrears. The
Owner must evaluate this procedure in light of
applicable lien law. Title insurers will often issue
insurance over the pay period gap if the Contractor is
financially strong and will indemnify the title insurer

for lien claim losses. A typical supporting
documentation provision reads as follows:
In addition to other required items, each

Application for Payment shall be accompanied by the
following, all in form and substance satisfactory to the
Owner and in compliance with applicable state
statutes: (1) A current sworn statement from the
Contractor setting forth all Subcontractors and
suppliers with whom the Contractor has Subcontracted,
the amount of such Subcontract, the amount requested
for any Subcontractor or suppliers in the application
for payment and the amount to be paid to the
Contractor from such progress payment, together with
a current, duly executed waiver of mechanic's and
suppliers' liens from the Contractor establishing receipt
of payment or satisfaction of the payment requested by
the Contractor in the current application for payment;
(2) Commencing with the second application for
payment submitted by the Contractor, duly executed so
called "after the fact" waivers of mechanic's and
suppliers' liens from all Subcontractors, suppliers and,
when appropriate, from lower tier Subcontractors,
establishing receipt of payment or satisfaction of
payment of all amounts requested on behalf of such
entities and disbursed prior to submittal by the
Contractor of the current application for payment, plus
sworn statements from all Subcontractors, suppliers
and, where appropriate, from lower tier Subcontractors,
covering all amounts described in this subparagraph
(2); and (3) Such other information, documentation and
materials as the Owner, the Architect, lender or title
insurer may reasonably require.

CONTRACTOR'S PERSPECTIVE: The GHBA
Forms require no back-up support for progress
payments or lien waivers as a condition to payment. A
number of changes should be made to the A201
regarding payment to reflect the Contractor's typical
procedures, including storage of materials on site and
off site. Approval or disapproval of off-site stored
materials should be established in the Contract, for
example, the A101, A111, A107 or A117. Therefore,
"if approved in advance by the Owner" from the
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second sentence of subparagraph 9.3.2 and the words
"applicable insurance" from the last sentence of such
subparagraph should be deleted. The Contractor's
insurance required pursuant to subparagraph 11.4.1.4
covers off-site stored materials if the Contractor has
complied with his insurance obligations. The
Contractor can reassure the Owner and Lender that the
off-site stored materials are properly identified and
dedicated to that particular project by providing an
affidavit from the subcontractor or supplier or its
supplier to that effect and a bill of sale from those
parties. With respect to paragraph 9.5 of the A201, the
Contractor's applications for payment are subject to
this approval or partial reduction due to certain
enumerated items. With respect to such enumerated
items, it should be limited to defective work, third
party claims filed (and not covered by a bond) and
damage to the Owner or other contractors.
Additionally, the Contractor should agree to no
changes in subparagraph 9.6.1, because this provision
clearly and unambiguously rescinds the Owner's option
to withhold payments unilaterally. This paragraph
establishes that the Owner shall make payment upon
the issuance of certificate of payment by the Architect.
Finally, subparagraph 9.6.3 should be deleted because
it benefits the Architect and subcontractors, not the
Owner or Contractor. It opens grounds for a
subcontractor's third party beneficiary claim if the
Owner has wrongfully breached a contractual
obligation designed for the benefit of the subcontractor
and thereby has injured the subcontractor.
Subparagraph 9.6.5 should be deleted for the same
reason as the deletion of subparagraph 9.6.3. This
problem does not exist with respect to the GHBA
Forms because the payment procedures are so tilted in
favor of the Contractor, including Draw Requests
being required to be paid within three (3) business days
as submission. Moreover, if the Owner requests the
Contractor to provide backup information, the
Contractor will have a reasonable time to provide the
backup information, but payment of a pending Draw
Request is not contingent upon Owner’s receipt of such
items.

Many Contractors will ask to be released from the
obligation to supply partial lien releases for their minor
Subcontractors, suppliers and trade vendors.
Depending upon the lender's requirements, the
Construction Contract might provide that partial lien
releases are required to be furnished by all
Subcontractors and suppliers furnishing labor and/or
materials in excess of more than Five Thousand
Dollars ($5,000), in the aggregate, to the project. Final
lien releases and waivers should be obtained for all
Subcontractors, suppliers and, if possible, trade
vendors. If a Contractor's Application for Payment is
not approved in whole or part, the Owner or Architect
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should be obligated to provide the Contractor with
notice itemized in reasonable detail of what is required
to receive the balance of the payment.

D. Retainage

OWNER’S PERSPECTIVE: The Owner should retain
funds from each progress payment to build a reserve
from which Subcontractor lien claims may be satisfied
and to create an incentive for the Contractor to
complete the work. Although the Texas Property Code
requires retainage of ten percent (10%) of the contract
price of the work to the Owner or ten percent (10%) of
the value of the work, measured by the proportion that
the work done bears to the work to be done, during the
term of the Contract and for thirty (30) days after the
Work is completed, plus any amounts required to be
retained pursuant to Subchapters C and D of Chapter
53 of the Texas Property Code, in order for Owner to
obtain the maximum protection under the mechanic's
and materialmen's lien statutes, the amount of retainage
is often a function of local custom and negotiation.
About half of the contractors I work with on residential
projects will agree to the required 10% statutory
retainage. Since very few residential projects are
bonded today, and most of the residential projects are
completed within a 12 month period, Subcontractors
generally understand the need for ten percent (10%)
retainage and are willing to accept such retainage.

With respect to more expensive custom homes
requiring substantially longer than 12 months to
complete, the lender and Owner are often willing to
permit the release of all or a portion of the retainage for
early completing Subcontractors as long as such
Subcontractors execute and deliver full lien releases.
Otherwise, early completing Subcontractors would be
unduly penalized if all retainage is held until the
project is complete. Many devices can be used to
avoid such harsh results. One common procedure is to
withhold no additional retainage once the project is
one-half complete. Another alternative is to refund
one-half of retainage held at the halfway point of a
project and, in connection with subsequent payments,
hold retainage at a rate of one-half of the original rate.
If the Owner is reluctant to forfeit leverage gained by
holding a certain level of retainage, however, it is
possible to preserve the right to restore retainage to a
specified amount or percentage of the Contract Sum if
necessary to protect against claims or if performance of
the Work becomes unsatisfactory. The following
provision permits the Owner to reduce retainage but
not waive any rights in the event of a reduction of
retainage:

Except as hereinafter provided, Owner shall
have the option, but not the obligation, to
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reduce the retainage requirements of this
agreement or release any portion of retainage
prior to the date specified in the Contract
Documents. Any reduction or release of
retainage, or portion thereof, however, shall
not be a waiver of (1)any of the Owner's
rights to retainage in connection with other
payments to Contractor or (2) any other right
or remedy that Owner has under the Contract
Documents, at law or in equity.

For the most part, retainage is simply a monetary issue
to the Contractor, given the length of time needed to
construct the building and the time value of the money
being held under a typical retainage arrangement. If
materials must be paid for when ordered or when
picked up, as opposed to when they are installed,
retainage can cause additional cash flow problems for
Contractors. As long as the Contract permits the
Owner to withhold funding equal to the amount of any
threatened or filed liens, and take action to bond
around a lien if the Contractor fails to do so within the
time frame required by the Contract, the Owner can
obtain adequate protection without the necessity of
holding 10% retainage from the inception of the
project. Additionally, the Lender has a deed of trust
lien, which has priority over any construction liens and
is not jeopardized by the lien claim of a subcontractor
or supplier.

The AIA documents provide for final release of
retainage at final payment.  Unfortunately, final
payment is too often delayed far beyond Substantial
Completion due to punch list work generated by the
Architect or the Owner. Retainage is meant to provide
the Owner security that the Contractor will finish the
Work. It is, therefore, reasonable to value the
remaining Work reflected in the punch-list and use that
as the security for the Owner rather than an arbitrary
percentage of the Contract Price. The provision set
forth below allows the Owner to withhold 125% of the
value attributable to the punch list items:

Upon Substantial Completion of the Work,
Contractor will be paid all retainage, less a reasonable
estimate of the Work to be completed which shall be
125% of the value attributable to "punch list" Work.
As items on the punch list are completed, Contractor
will be paid 125% of their value at the next progress
payment.

CONTRACTOR'S PERSPECTIVE: The intention and
practices of high-end residential work have changed
through the years to the point that it is unusual to hold
10% retainage for the life of the project and release
such retainage only at the time of final payment. Many
of the alternatives suggested above are the routine.
Particularly, as the project progresses, the Owner
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should be sufficiently persuaded that the Contractor is
making satisfactory progress. And, if payment bonds
are provided, there is even less reason for retainage to
be generally withheld from each payment.

E. Conditions to Final Payment

OWNER'S PERSPECTIVE: If not described in the
close out section of the Specifications, the Owner
should add a list of items to be delivered by the
Contractor before making final payment, including, but
not limited to, final lien releases; all maintenance and
operating manuals; marked sets of field record
drawings and specifications reflecting as built
conditions; reproducible Mylar drawings reflecting the
location of any concealed utilities, mechanical or
electrical systems and components; any special
guaranties or warranties required by the Contract
Documents;  assignments of all guaranties and
warranties from Subcontractors, vendors, suppliers or
manufacturers; and a list of the names, addresses and
telephone numbers of all Subcontractors and any other
persons providing guarantees or warranties. The final
payment provision should also be coordinated with the
lender's requirements for the final draw under the
Loan. The AIA Forms have blanks for listing the
conditions to final payment. Revisions to the payment
procedure provisions and final completion provisions
of the GHBA Forms that provide the final payment is
due upon substantial completion of the Work are
required. Final payment also should be conditioned
upon receipt of all governmental approvals permitting
Owner’s occupancy, Contractor’s delivery of a final
lien release (conditioned upon final payment), and final
lien releases from Subcontractors and suppliers.
Additional consideration should be given for the
delivery of as built drawings and an as-built survey
among the other items mentioned above.

CONTRACTOR'S PERSPECTIVE: It is important
from the Contractor's perspective that all conditions to
final payment reflect objective standards to the extent
possible, subject to the Architect's approval of final
completion. Warranty claims should not hold up final
payment, nor should disputes between the Contractor
and Subcontractors. The Contractor can protect the
Owner against such disputes by recording a Bond To
Indemnify Against a Lien that satisfies the
requirements of The Texas Property Code or obtaining
the surety's consent to final payment if a payment bond
has been provided. If, however, the Owner refuses to
make final payment due to some failure on the part of
the Contractor relating to the Work, the Owner should
be obligated to provide the Contractor with notice,
itemized in reasonable detail, of what is required to
receive final payment.
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F. Separate Contractors

OWNER'S PERSPECTIVE: The provisions of Article
12 of the A107, Article 17 of the A117 and Article 6 of
the A201 dealing with Work performed by the Owner's
own forces or by separate contractors require particular
scrutiny when a portion of the Work will be performed
by the Owner's separate contractors. Paragraph 9 of
the GHBA Cost Plus Contract and Paragraph 10 of the
GHBA Fixed Price Contract could be interpreted as
precluding Owner’s use of separate contractors until
the work is complete. When separate contractors are
involved in any single project, a significant
coordination problem can result. Depending upon the
extent to which a construction project involves separate
contractors, the AIA documents may not adequately
handle all of the Owner's or Contractor's needs and the
GHBA Forms require major revisions with respect to
separate contractors. The Owner requires the
Contractor to accommodate the work of the Owner's
separate contractors, and the coordination, cooperation
and scheduling provisions of each general contract
should be consistent. Each of the general contracts
also should provide a workable procedure for
adjudicating disputes between separate contractors.
Other issues requiring consideration are indemnity
claims, property damage, insurance coverage,
economic harm and personal injury claims, and
specific clean up obligations.

CONTRACTOR'S PERSPECTIVE: If there are
separate contractors of the Owner on a project, the
work of the separate contractors can substantially
impact the work of the Contractor. The rights of the
separate contractors with respect to the project should
be based on contractual provisions identical or
substantially similar to the provisions of the Contract.
If the Contractor changes its schedule to accommodate
the Owner's separate contractors, any changes in the
Contractor's construction schedule should not result in
additional costs to the Contractor without
compensation from the Owner. The Contractor is
generally in a better position to schedule access and
prioritize work by having the Owner and Owner's
separate contractors rely on the Contractor's schedule.
From the Contractor's standpoint, the Contractor
should coordinate the Work of all of the separate
contractors and the general Contractor which causes
delay, damage or other problems should bear the
responsibility of such additional costs.

G. Owner-Furnished Items
OWNER'S PERSPECTIVE: In many residential

projects, the Owner will furnish certain materials,
equipment or systems which are incorporated into the
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Work. Sometimes, the Owner takes advantage of an
opportunity to purchase equipment or fixtures at a
discount in advance of the actual need for such items.
In such event, the Owner expects the Contractor to
install such items. The GHBA Forms provide for
Owner’s installation of any owner-furnished items.
The following provision outlines the Owner's
expectations from the Contractor with respect to
Owner furnished items in a manner acceptable to most
Contractors:

Contractor shall purchase all materials,
equipment and services required for the
Work, except for the items described in
Exhibit "E" attached hereto ("Owner Items")
which will be furnished by Owner from
separate Subcontractors and suppliers. All of
the items listed in Exhibit "E" shall be
installed by the Contractor, except as
otherwise provided in the Contract
Documents.  Contractor agrees to fully
cooperate with Owner in order to efficiently
incorporate the Owner Items into the Work.
Owner shall require its separate contractors
to cooperate and coordinate with Contractor.
With respect to the Owner Items to be
installed by Contractor, Contractor shall
remain fully responsible for furnishing the
necessary services and other items necessary
to install and incorporate such Owner Items
into the Work, and the Contractor's
installation of such Owner Items shall be
covered by the Contractor's warranties
contained herein, except as otherwise
provided in the Contract Documents.
Contractor shall not be obligated to install
any Owner Items unless installation
instructions are delivered to Contractor with
respect to such Owner Items. Provided that
Contractor installs such Owner Items in
accordance with the instructions furnished by
Owner with respect thereto, Contractor shall
have no warranty liability with respect to
such Owner Items.

Contractor shall be responsible for inspecting
any Owner Items to be installed by the
Contractor as a part of the Work before
incorporating such Owner Items into the
Work and shall promptly inform Architect
and Owner in writing of any deficiencies
observed by Contractor in such Owner Items
or any other objections that he has to using
such Owner Items in connection with the
Work. Notwithstanding the provisions of the
preceding grammatical paragraph, the
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Contractor's failure to inform the Architect
and Owner in writing of any such observed
deficiencies or objections shall be deemed to
be a waiver by Contractor of any claims or
damages based on Owner having furnished
the Owner Items instead of Contractor.

CONTRACTOR'S PERSPECTIVE: In many
instances, the Contractor should attempt to accept no
responsibility for Owner Items and require the Owner
to contract directly with separate contractors to install
Owner Items. If, however, the Contractor agrees to
install Owner Items, limited liability, if any, should
apply to the Contractor for failing to reject non-
conforming or defective Owner Items. The Owner
should be required to look directly to the supplier for
any non-conforming or defective Owner Items, unless
the Owner Items are damaged by the Contractor during
installation or during the Contractor's performance of
the Work or the Contractor had actual knowledge of
the defects and nevertheless installed the Owner Items.

H. Insurance

OWNER'S PERSPECTIVE: The AIA insurance
requirements are expressed mainly in A201, Article 11;
A107, Article 16; A117, Article 22, and Paragraphs 11
and 12, respectively, of the Cost Plus and Fixed Price
GHBA Forms. The GHBA Forms merely list types of
coverage with no specific requirements other than a
mutual ~ waiver  of  subrogation  provision.
Individualized items, such as scope of coverage and
coverage limits, are often contained in Supplementary
Conditions or in the Owner's modifications to the
Contract. Since the insurance industry terminology is
highly specialized, and generalizations about usual
coverage, exclusions or what can be obtained by
special endorsement with added expense are extremely
perilous even in the best of times, it is essential to
obtain the advice of the Owner's risk manager or
insurance advisor who knows the insurance market,
understands the client's needs and can counsel the
client on choices that need to be made when claims
arise. Today's chaotic insurance market means fewer
standardized policies and terms, with each insurer
often going its own way. The Owner and Owner's
attorney, however, should not delegate the
responsibility for review of Article 11 of the A201
solely to the Owner's insurance advisor. Many
provisions of Article 11 present significant legal issues,
such as the ability of an Owner to recover damages
from a Contractor in the event of failure to comply
with any portion of the Contract Documents.
Revisions to Article 11 may have implication on the
Contract Sum. Owner should furnish a sufficiently
detailed insurance specification as part of the Contract
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if not contained in the Bid Documents. Items to
consider in reviewing the insurance provisions of a
commercial Construction Contracts are: (1) type of
insurance policy occurrence policy-ISO form CGO 01
0196, the newer CGO 0000 1001/2001 form (provided
that endorsements CG 22 94 and/or CG 22 95 are not
attached to the policy), or equivalent; (2) Contractor's
general liability coverage providing primary coverage;
(3) duration; (4) completed operations coverage for not
less than two years following final payment; (5) proof
of coverage - certificates of insurance; (6) no
cancellation of policies without prior notice; (7) all
risk, builder's risk coverage by Owner or Contractor;
(8) insurable interest - being named as an additional
insured on the other party's policies - obtain an ISO
form 2026 1185 additional insured endorsement; (9)
scope of coverage; (10) deductible amount; (11) loss
adjustment; (12) off-site storage coverage; (13) partial
occupancy-is insurer's consent necessary before partial
occupancy is taken? (14) waiver of subrogation; and
(15) Best's rating of insurers.

Since it is unlikely that the Owner will obtain a
project management protective liability insurance
policy, the reference to such policy in paragraph 11.3
of the A201 should be deleted.

The Contractor's aggregate limits and whether
such aggregate limits shall, by endorsement, apply to
this project separately, or if Contractor notifies Owner
of any reduction in the collectable limits by a certain
amount, the Contractor should promptly procure, at no
expense to the Owner, such additional coverage as
necessary to restore the valid collectible limits of such
insurance to that required in other contract documents.

In conclusion, most Owners will indicate that the
provisions set forth in paragraph 11.1 of the A201 are
inadequate and not reflective of the Owner's allocation
of risk with the Contractor. The waiver of subrogation
should be limited to the actual recovery of any
insurance proceeds under the insured's policy or the
anticipated insurance proceeds had the insured
obtained the policy required by the contract. In Texas,
with respect to builder's risk coverage, waiver of
subrogation provisions are enforceable and, do not
require special endorsements.  With respect to
commercial general liability policies and worker's
compensation policies, waiver of subrogation
endorsement in favor of the Owner will require an
endorsement. Because of a loss of payment under the
insurance is the fault of the Contractor, the Contractor
should pay the deductible, regardless of whether the
Owner is providing the coverage.

CONTRACTOR'S PERSPECTIVE: The Contractor
should review the Contract requirements with its
insurance advisor to determine the effect that such
requirements might have on the Contractor's overall
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insurance program. Additionally, any additional costs
incurred as a result of coverage required by the Owner
that are not customary should be paid for by the
Owner. The Contractor should attempt to limit the
duration of the Contractor's coverage to the term of the
Contract, although the Contractor's "occurrence"
commercial general liability policy should cover
claims that accrue during the term of the Contract but
are prosecuted following the Contractor's completion
of the Work. Contractor should attempt to limit
completed operations coverage to one year following
final payment, but two years is not uncommon. With
respect to the Contractor's CGL policy, if a claim is
made against such policy after operations have
concluded, coverage will not exist unless the
completed operations of that portion of the policy is in
effect. The Contractor should require the Owner to
maintain commercial general liability insurance to
cover the acts or omissions of the Owner and Owner's
agents and contractors.  Liability insurance and
builder's risk insurance should also be provided by the
Owner's separate contractors, unless the Owner
specifically requests the Contractor to provide builder's
risk coverage for Work performed by the Owner's
separate contractors, at the Owner's cost and expense.

I. Indemnification

The parties should consider indemnity provisions
in at least the following areas: (i) work-related losses,
(i) losses due to hazardous substances, and (iii) losses
due to copyright or patent infringement. The AIA
A201 addresses those topics in sections 3.18, 10.3.3
and 3.17.1, respectively. The AIA A107 contains
similar provisions in sections 8.13, 15.2.2 and 8.11,
respectively. In the A201, Section 3.18.1 provides that
the Contractor shall indemnify the Owner for work-
related losses, but it does not include an obligation to
defend. The indemnity also is limited to the extent the
loss is “caused by the negligent acts or omissions of
the Contractor, a Subcontractor, anyone directly or
indirectly employed by them or anyone for whose acts
they may be liable ...” The GHBA Forms impose a
simple indemnification obligation on the Contractor
limiting Contractor’s indemnification of the Owner to
liens arising out of the Contractor’s Work and death,
bodily injury and property damage arising out of the
Contractor’s Work. The provision does not provide for
a defense obligation.

The Owner should consider expanding the
Contractor’s obligations under A201 Section 3.18.1 to
include an obligation to defend, and an indemnification
for losses due to the Contractor’s violation of laws or
failure to obtain required approvals or permits. The
Owner should also consider adding a requirement that
the Contractor’s indemnity obligation include an
indemnity for costs and expenses (including reasonable
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attorney’s fees) incurred by an indemnitee in enforcing
the Contractor’s defense and indemnity obligations.
Keep in mind that the AIA paragraphs do not meet the
express negligence disclosure requirements in Texas.
See Ethyl Corp. v. Daniel Construction Co., 725
S.W.2d 705 (Tex. 1987).

The Contractor needs to be careful that any
indemnification obligations he has under the contract
are within the scope of his insurance coverage. The
Contractor’s agent should review the contract before it
is signed. Also, the Contractor should attempt to limit
the amount of his indemnity obligation to the amount
of the Contractor’s liability insurance required under
the contract. The Contractor should also resist the
Owner’s attempt to change the indemnification
obligation from comparative negligence to express
negligence or to cover breaches of the Contract or
violations of law, rules, codes and regulations.

J.  Warranties

What happens when the Owner discovers defects
after acceptance and final payment? Often, an Owner
cannot tell whether a project has been built properly
until the Owner has used it for a period of time. Once
a defect is discovered, the Owner's main problem
becomes the unwillingness of the Contractor to take
responsibility to correct the defect and to pay for
damages caused by the defect. From the Contractor's
perspective, the Contractor may argue that the
Contractor should not be obligated to correct Work
caused by a defective design the Contractor did not
create. The Contractor may also cite lack of control
over the project after acceptance, as well as the great
expense of correcting Work after the Contractor has
left the site, particularly if the correction is done by
others. The Contractor may also argue that the Owner
did not maintain the improvements properly or that the
elements may have caused defects for which the
Contractor is not responsible for correcting. The Act
will result in changes to most warranty provisions, as
evidenced by the warranty provisions contained in the
GHBA Forms. Ultimately, with the addition of
performance standards, the Owner may be better off
since there will be more certainty as to what is a
warrantable item and what is not a warrantable item.
Moreover, the performance standards are based on
national warranty standards contained in the
International Residential Code and National Electrical
Code. It is simply too early to tell what affect that the
Act will have on warranties, other than that warranties
shall now be limited to a limited express warranty that
tracks the performance standards and remedies
provided in the Act.

From the Owner's perspective, the primary
purposes of warranty clauses are as follows: (1) to
create an express warranty of proper workmanship


http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=725&edition=S.W.2d&page=705&id=62002_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=725&edition=S.W.2d&page=705&id=62002_01

Residential Construction Contracts and the Texas Residential Construction Commission Act Chapter 24

when this would not be implied; (2) to shift the burden
of proving exculpating causes to the Contractor; (3) to
shift the risk of defective design to the Contractor
when applicable; (4) to provide a remedy for
measuring the Contractor's breach; (5) to give the
Contractor the first chance to correct the defect; (6) to
provide a specific clause that can be the basis for
requiring the Contractor to return and correct the
defective Work; (7) to give the Owner the right to a
court issued decree of specific performance; and (8) to
permit the Owner to obtain another Contractor to
perform the warranty work and hold the Contractor
responsible for the costs thereof.

The provisions in Article 12 of the A201
Paragraph 17.2 in the A107, and Paragraph 23.1 in the
A117 deal with post-completion defect claims. These
provisions essentially provide for a one (1) year
warranty from the date of Substantial Completion of
the Work or a designated portion thereof, or after the
date for commencement of warranties established
under Paragraph 9.9.1 (in the case of the A201), or by
the terms of any applicable special warranty required
by the Contract Documents, with the Contractor being
required to promptly correct any of the Work that is
found to not be in accordance with the requirements of
the Contract Documents. The Act provides for three
warranty periods, one year for workmanship and
material; two years for plumbing, electrical, heating
and air-conditioning delivery systems; and 10 years for
major structural components of the home. Presumably,
the Contractor will purchase one of the national
warranty/insurance policy to cover warranty, thereby
released from such Contractors’ warranty obligations,
except to the extent continuing obligations pursuant to
the Contractor’s Agreement with the warrant
company/insurer.

It is critical to the Owner that the Contract clearly
outlines the Contractor's responsibility to correct
defective Work, or remove it from the site and replace
it with non-defective Work. If portions of the Work
are used by the Contractor or Subcontractor during
construction, it is also important for the Contractor to
cause such items to be restored to "like new" condition
at no expense to the Owner, since the Owner is entitled
to receive the finished product in "like new" condition.
Additionally, the Contractor should be required to
correct any damage caused by defective Work, not just
the isolated item of defective Work. Each portion of
the Work should function properly for an entire year to
demonstrate compliance with the Contract Documents
and as a condition precedent to expiration of the
Contractor's obligation to correct Work. Therefore,
language should be added to the warranty provision so
that each time a repair is made under the requirements
of the Contract Documents, the one (1) year correction
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period is renewed and recommenced in connection
with the item requiring correction.

In addition to obtaining a one (1) year warranty
from the Contractor, either in the body of the Contract
or pursuant to a separate agreement, the Owner should
seriously consider obtaining a warranty from one of the
companies offering an extended warranty program.
Many builders offer one of these national warranties,
which warranties can prove to be extremely valuable to
Owners for dealing with major defects following the
expiration of the 1-year warranty period or the
insolvency of the Contractor.

CONTRACTOR'S PERSPECTIVE: The Contractor
should consider issuing a one year warranty based
upon the warranties issued on residential projects,
which contain a substantial number of limitations and
exclusions. The warranty language in the Contract
should provide that the Contractor makes no other
warranty, representation or guaranty, either express or
implied, and all other such warranties are expressly
disclaimed. The Contractor should also attempt to
limit its warranty obligations to the repair of non-
conforming Work. Excluded from warranty coverage
should be defects inherent in the quality required by
the Contract Documents; damages or defects caused by
abuse; modifications not executed by the Contractor;
improper or insufficient maintenance; improper
operation or normal wear and tear under normal usage.
Finally the Contractor should require that any warranty
claims be asserted within two (2) years following
Substantial ~ Completion, regardless of when
discovered; otherwise they should be barred.

K. The Residential Construction Liability Act

(1) Description of RCLA: The Residential
Construction Liability Act (“RCLA”), Chapter 27 of
the Property Code, mandates a sequence establishing
time periods within which an inspection of defects,
offer of settlement, and then acceptance or rejection of
an offer shall occur; limited liability for the Contractor;
and waiver of Contractor’s limited liability protection
where the Contractor fails to comply with procedural
requirements.  The RCLA, if followed by the
Contractor, supercedes the DTPA in most situations
including construction defects, the Act supersedes the
RCLA in the event of any conflict or inconsistencies
between such statutes. However, there do not appear
to be that many inconsistencies between the Act and
RCLA.

The RCLA applies to (i) any action to recover
damages resulting from a “construction defect,” except
a claim for personal injury, survival, or wrongful death
or for damage to goods, and (ii) any subsequent
purchaser of a residence who files a claim against a
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Contractor. A “construction defect” is defined under
the RCLA as a matter concerning the design,
construction or repair of a new residence, of an
alteration of or repair or addition to an existing
residence, or of an appurtenance to a residence, on
which a person has a complaint against a Contractor.
RCLA, Section 27.001(2).

The Contractor’s penalty for failing to make a
reasonable settlement offer, or failing to make a
reasonable attempt to complete the repairs in an
accepted offer, or failing to complete, in a good and
workmanlike manner, the repairs specified in an
accepted offer, is that the limitations on damages
provided under the RCLA will not apply in the suit
against the Contractor. RCLA, Section 27.004(g).

(2) Practice Tips Under the RCLA:

a. Representing Contractors

1. Arbitration provision should include specific
reference to arbitration of claims under
RCLA.

2. Upon receipt of RCLA/DTPA/Act or other
claim, Contractor should respond that claim
is governed by the RCLA and/or the Act and
ask for an inspection in writing.

3. Contractor should make reasonable offer to
repair, plus agree to reimburse claimant for
reasonable attorneys' fees up to date of offer.
Contractor can either offer to repair the
defects or obtain an independent Contractor
to repair the defects.

4. In lieu of repair offer, Contractor can offer
cash settlement. If amount of defects is
substantial, Contractor should consider
offering purchase price or offer to buy back
the house. However, by offering purchase
price, the damages cap, Contractor is not
entitled to receive the house, because the
Owner is entitled to use such money to make
the necessary repairs.

5. If Contractor offers to make repairs, then the
Contractor should commence repairs as
promptly as possible following receipt of
acceptance of settlement offer from claimant.
If the Contractor knows that it will take more
than forty five (45) days to make repairs,
Contractor should attempt to obtain
claimant's agreement for longer period prior
to commencement of repairs.

6. Contractor should refer all claims to its
insurance carrier to determine whether
insurance company will defend.
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b. Representing Claimants

1. Determine whether construction defect claim
is governed by RCLA and/or by the Act.
Even if governed by RCLA and/or by the
Act, claimant should still assert action under
DTPA and let Contractor invoke RCLA or
Act rights. Offer of settlement, inspection
and repair rights/obligations of Contractor
are substantially similar under the DTPA and
RCLA.

2. Once Contractor invokes RCLA, Owner
must comply with provisions regarding
statement of claim, allowing Contractor to
inspect and to make repairs if claimant
accepts Contractor's offer. If claimant does
not want Contractor to make repairs,
claimant should seek a cash settlement offer.

3. If claimant 1is uncertain whether the
Contractor's offer is reasonable, claimant
should reject offer, because claimant may
still recover reasonable costs for reasonable
repairs and attorneys' fees up to date of
Contractor's offer.

4. Review of arbitration provisions in standard
TREC contracts, because such provisions
often refer to arbitration of claims or disputes
under the Contract and do not survive the
closing.

5. Obtain third party beneficiary rights with
respect to subcontractors/suppliers.

L. Changes

OWNER'S PERSPECTIVE: A change clause is
essential in construction work. For a variety of
reasons, there is almost always a need to change the
Work as the job progresses. The Owner may change
the design for reasons such as the design proving to be
too costly or unsuitable, or subsurface conditions being
discovered that necessitate design changes. Another
function of the change clause is as a mechanism that
operates as a bookkeeping system. FEach party will
know at any given point in time what it owes or what it
is entitled to receive. Changes also invoke a system of
authorization (who can order and how much to be
ordered) and a pricing mechanism. The GHBA Forms
provide a Change Order provision, but do not require
the Contractor to implement requested changes.

The Contract should address the change order
process, including treating the Owner's right to add or
subtract from the scope of the Work or change the
Work; the form of change orders; the Contractor's
obligation to respond to a request for a change order;
the procedure for adjusting the Contract Sum,
including the profit and overhead to which the
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Contractor is entitled to as a result of changes; whether
deductive changes are netted from additive changes;
and the Contractor's obligation to perform the Work
described in the change orders before agreement is
reached on an adjustment to the Contract Sum. The
last issue is critical from the Owner's standpoint
because the Owner wants to avoid a work stoppage
during the pendency of a dispute with respect to the
cost of a change order. As long as the Contract
provides an equitable procedure for determining an
adjustment to the Contract Sum and the Contractor will
be paid its out-of-pocket costs attributable to the
change order during the pendency of such dispute, the
Contractor should not object to continuing the Work.
From the Owner's perspective, as long as the Owner is
willing to bear the financial responsibility for changes,
the Contractor should be willing to accommodate the
Owner.

With respect to change orders, the following
provision directly meets the problem of waiver from
the Owner's standpoint:

The requirement of written approval of
changes is of the essence of the Contract
Documents.  Accordingly, no course of
conduct or dealings between the parties, nor
express or implied acceptance of alterations
or additions to the Work, and no claim that
Owner has been unjustly enriched by any
alteration or addition to the Work, whether or
not there is in fact any such unjust
enrichment, should be the basis for any claim
to an increase in the Contract Sum or change
in the Contract Time.

Additionally, from the Owner's perspective, agreement
on any Change Orders should constitute a final
settlement of all matters relating to the change in the
Work that is the subject of the Change Order,
including, but not limited to, all direct and indirect
costs associated with such change and any and all
adjustments to the Contract Sum and the Contract
Time.

CONTRACTOR'S PERSPECTIVE: From the
Contractor's perspective, the Owner must understand
the costs attendant to the change order process,
including additional costs resulting from the extension
of the project and the interference delays may have
upon the Contractor's business. In most circumstances,
as long as the Owner is willing to bear all of the
consequences resulting from the proposed change,
including, without limitation, compensating the
Contractor for researching and pricing a possible
change, the Contractor should be required to
implement the requested change. This assumes, of
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course, that the Contract provides an equitable
procedure for determining an adjustment to the
Contract Sum. The Contractor should be paid his out-
of-pocket costs attributable to the Change Order during
the pendency of any dispute involving the adjustment
to the Contract Sum, however, if there is a dispute
regarding the cost of the proposed Change Order and
such amount exceeds a specified amount, for example,
$100,000, Contractor should have the right to postpone
including such change in the Work until the dispute is
resolved. Additionally, the Change Order procedure
should not permit the Owner to reduce the Contractor's
fee or profit, even in the event of deductive Change
Orders.

M. Subcontractors and Subcontracts

OWNER'S PERSPECTIVE: In the traditional
situation in which the Contractor agrees by Contract to
construct a project for a fixed cost or guaranteed
maximum price and bears the financial risk of such
guarantee, the Contractor is often reluctant to reveal all
of the terms and conditions of his Contracts with his
Subcontractors. The Contractor typically provides for
a project budget by category, usually called a
"Schedule of Values," but not by Subcontractor or by
Subcontract. The Contractor also typically calls for
progress payments to be made against the Schedule of
Values, without regard to the underlying Subcontracts.
Funding of progress payments are made on a
percentage of completion basis based on inspection of
the Work performed and materials either incorporated
into or stored at the project or stored off site with the
Owner's and Lender's prior consent.

This basic structure can result in substantial
exposure to the Owner if the Contractor gets into
financial difficulty. This exposure can occur, for
example, when the Contractor qualifies for funding
based on certain Work having been performed, but
fails to pay the Subcontractor who actually performed
the Work. The Owner can also face difficulty when
the Contractor's Schedule of Values calls for a certain
portion of the Work to be done for a certain price, but
after execution of the Contract Documents, the
Contractor is unable to negotiate a Subcontract for
such Work at or less than the amount provided in the
Schedule of Values. In other words, the Contractor has
a built-in loss on a part of the Work that he has to
subsidize from some other line item or some other
source. Although it is not unusual for this situation to
occur on a project, if this occurs in too many areas, the
Contractor's contingency and margin may be
exhausted, and the Contractor's guaranteed price may
become meaningless.

In view of these possible circumstances, the
Owner is advised to require that (1) the Owner have
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the right to disapprove any major subcontractors for
reasonable cause; (2) the form of Subcontract to be
used by the Contractor be subject to approval by the
Owner; (3) the Contractor be required to deliver copies
of all Subcontracts within a certain (short) period of
time after they are executed; and (4) partial release and
lien waivers be furnished by the Subcontractors within
ten (10) days after each progress payment is made.
Since it is also important for the Contractor's written
subcontract to conform in all respects to the
Construction Contract, [ generally require the
Contractor's Standard Form of Subcontract to be
attached to the Construction Contract and add by
addendum special provisions to conform the
Subcontract to the Construction Contract with respect
to insurance requirements, warranties requirements,
indemnity requirements, etc. With respect to
Subcontractors involved in larger projects, the Owner
may want to consider requiring performance and
payment bonds for such Subcontractors or at least
requiring financial references for the major
Subcontractors. These requirements and precautions
should enable the Owner to not only monitor the
Subcontractors, but also monitor the Contractor's
relationship with the Subcontractors.

CONTRACTOR'S PERSPECTIVE: From the
Contractor's perspective, it is imperative that the
Contractor remain the only quarterback on the field
calling the plays and signals for the Subcontractors and
suppliers. An impossible situation can result if the
Owner intervenes to direct Subcontractors and
suppliers, whether they have been employed by the
Contractor or separately employed by the Owner. The
following provision protects the right of the Contractor
to control a project:

The Owner agrees not to instruct, direct or
otherwise communicate with the
subcontractors retained by the Contractor as
to the scheduling of or details about the
Work (including additions to or deletions
therefrom); nor shall Owner do or cause any
Work to be done, or alter or cause the
alteration of any portion of the Work,
whether complete or incomplete, before Final
Completion and Final Payment. Owner shall
not independently contract for or sublet any
portion of the Work without Contractor's
express written consent.

If the Owner insists upon receiving copies of
Subcontracts and Purchase Orders, such
documents should be delivered by the
Contractor within 5 days after the later to
occur of the (1) Contractor entering into such
Subcontracts and Purchase Orders (with the
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amount of the Subcontract or Purchase
Orders deleted at the Contractor's option) or
(2) the execution of the Contract.

N. Liquidated Damages

OWNER'S PERSPECTIVE: If completion of the
Work by a certain date is important to the Owner, a
liquidated damages provision is often used as an
incentive to the Contractor to maintain the progress of
the Work and to compensate the Owner for monetary
losses that result from delayed completion. Depending
on scheduling requirements, liquidated damages can
also be tied to milestone dates. The per diem amount
must be high enough to compensate the Owner for
anticipated damages but not so high as to be deemed
unenforceable or simply too large a risk for the
Contractor to assume. If the Owner includes a
liquidated damages provision, the Owner limits the
amount that can be recovered for delays to the
liquidated damages. Finally, the Owner who desires
the right to recover liquidated damages must be
prepared to respond to the likely argument of the
Contractor that the agreement should also incorporate a
bonus provision for early completion.

Since the 1997 editions of the A201, A101, A107
and A111 (but not the 1987 A117 which is actually no
longer available) and the GHBA Forms include mutual
waiver of consequential damages provision with an
exception for "liquidated direct damages", such
provision should be modified to enable the Owner to
recover liquidated damages even if considered to be
consequential damages.

Liquidated damages provisions can be structured
in several ways. The amount of liquidated damages
referenced can be based on a fixed per diem amount or
on a graduated scale with the per diem amount
increased with the time of delay. Another approach is
to limit the applicability of liquidated damages to a
specified period of time, with regular contract damages
picking up after completion of the "liquidated" period.

CONTRACTOR'S PERSPECTIVE: It is generally
preferable for Contractors to liquidate the Owner's
damages for delay when a Contractor fails to reach
Substantial Completion by the extended Completion
Date. All liquidated damage provisions should provide
Contractor with extensions of the Contract Time for
permissible delays under the Contract. Obviously, low
liquidated damages are to the advantage of the
Contractor. If the Owner is unwilling to accept a
liquidated damages provision, the Contractor should
consider a limitation of the damages provision that
states: "The damages for Contractor delay shall not
exceed the sum of !
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O. Defaults and Remedies

OWNER'S PERSPECTIVE: Another area that attracts
significant negotiation is the defaults and remedies
provisions of the Contract Documents. This can be
separated into two fundamental issues: (1) under what
circumstances will the Owner or Contractor be in
default under the Contract Documents? and (2) what
remedies will be available to the non-defaulting party?

From the Owner's perspective, there are three
important principles: (1) the Owner must be able to
terminate the Contract and take possession and control
of the project without lengthy notice and cure periods
being available to the Contractor, (2) in the
circumstance of a takeover, the Owner must have the
option to require performance by the Subcontractors
under their Subcontracts with the Contractor; and (3) it
is typically and historically not in the Owner's best
interest to agree to binding arbitration; rather, the
Owner should attempt to retain all remedies for default
by the Contractor that may be available to the Owner at
law or in equity.

The Owner has a basket of possible remedies
under the AIA Documents, such as rejecting defective
Work under certain conditions and ordering its
removal, stopping the Contractor from performing
further Work, requiring the Contractor to correct
defective Work, correcting defective Work at the
Contractor's expense if the Contractor does not, taking
a price reduction or possible termination. The
procedures by which these can be done are sometimes
cumbersome, involving default notices, opportunity to
cure and the Architect's order to correct Work or
approval when the Owner exercises a remedy. In order
to avoid the circular approach of the AIA documents
with respect to the Owner's right to perform corrective
Work and the amount of the back charge, the claim
procedure involving the Architect should be bypassed.
If the Owner and Contractor cannot agree on the price
adjustment to the Contract where applicable, the
dispute should go directly to mediation, arbitration
and/or litigation, whichever is required under the
Contract. The Owner also should attempt to delete the
requirement of the Architect's approval of Owner's
declaration of a Contractor default.

The Owner's ability to take possession and control
without substantial delay and under clearly defined
circumstances, without exposing himself to the risk of
a claim for damages by the Contractor, is a critical
remedy for the Owner. The Owner cannot afford to
find himself in a position in which he is unable to take
action, and must first proceed with an expensive,
complex, time-consuming legal or quasi-legal process.
Even if the Owner sustains his position in the process,
the damage caused by the delay, the Owner's inability
to take control of the project, and/or the expense of the
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process, may be more than the Owner or the project
can endure. Without such a clearly defined right, the
damage to the project by the Contractor's default may
cause rapid deterioration to the project and substantial
exposure to the Owner. In the takeover situation, and
because of the disparity that may exist between the
Schedule of Values and the existing Subcontracts, the
Owner will not want to automatically be bound by the
existing Subcontracts. Rather, the Owner will want to
have the right to continue or terminate Subcontracts as
the Owner determines to be in his best interest. This
will enable the Owner to regroup and select the
Subcontractors that the Owner (or his replacement
general Contractor) deems appropriate. Under these
circumstances, the Owner simply has to retain
maximum flexibility in order to complete the
construction of the improvements as close to the cost
and time budgets as possible.

CONTRACTOR'S PERSPECTIVE: The GHBA
Forms limit the Owner’s remedy to termination
following an uncured default and permit the Contractor
to stop work or terminate following an uncured default
by the Owner. The remedies section of the GHBA
Forms is not acceptable to Owners for a number of
reasons, the most important of which is that the
Contract requires the Owner to pay the Contractor for
the portion of the Contract Price attributable to the
Work completed in accordance with the Plans and
Specifications even though the Contractor has
defaulted. No further payment should be made to the
Contractor until the Owner has retained another
Contractor to finish the Project and can ascertain
Owner’s damages. Although the limitations on special,
indirect or consequential damages may be acceptable
to Owner, such limitation should not preclude the
Owner from recovering damages caused by the delay
in completing the construction as a result of Contractor
default, such as additional rent, storage costs, moving
costs and interest incurred by the Owner. The form
contained in the Appendix is a typical remedies
provision for the Owner consistent with the concept of
the ATA documents.

Moreover, the reference to the Contractor
reasonably believing that future payments by Owner
are questionable in paragraph 15(b) of the Stipulated
Price Contract and paragraph 14(b) of the Cost Plus
Contract should be deleted. Finally, the Owner should
be entitled to a thirty (30) day notice and cure period
with respect to any default by Owner under the
Contract entitling the Contractor to terminate the
Contract.

Article 14 of the A201 contains three termination
provisions: Paragraph 14.1 provides for termination by
the Contractor; Paragraph 14.2 provides for
termination for cause by the Owner; and Paragraph
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14.4 adds a new termination by the Owner for
convenience. There are similar provisions in the A-
107 and A117. With respect to the Contractor's right
to terminate for the events described in Subparagraph
14.1.1, such termination right should not be subject to
the argument that there is a scintilla of evidence that
the Contractor or a Subcontractor or an agent of the
Contractor or Subcontractor is at fault or involved,
particularly due to the nature of the termination events.
Additionally, the Owner's right to terminate for the
Contractor's failure to pay Subcontractors should have
a carve out for good faith disputes between the
Contractor and Subcontractor and should not be
applicable if the project is bonded or the Contractor
provides a bond to indemnify against lien as required
by the Texas Property Code.

The Contractor must be able to terminate the
Contract if the Owner fails to make required payments
within a certain time period, or the work is stopped for
an extended period of time, regardless of cause, other
than due to the Contractor or one of the Contractor's
Subcontractors. Additionally, if the Owner persistently
fails to fulfill the Owner's obligations under the
Contract Documents, the Contractor should have the
right to terminate the Contract. If cause exists for the
Contractor to terminate the Contract, which cause is
not cured by the Owner within the applicable curative
period, the Contractor's right to recover from the
Owner payment for work executed and for proven loss,
including reasonable overhead, profit and damage,
should not be limited, except with respect to the
exclusion of consequential damages.

The Owner's right to terminate for cause should be
conditioned upon the Contractor's failure to cure the
default within the applicable curative period. The
Contractor should attempt to require the Owner to
obtain certification by the Architect that sufficient
cause exists to justify the Owner's termination for the
Contractor's default prior to termination by the Owner.
This requirement in Subparagraph 14.2.2 should be
deleted by the Owner. Even if the Owner is entitled to
terminate for cause, there is no reason for the Owner to
be entitled to retain the Contractor's trailer, tools,
materials or equipment. This clause is included in the
AIA documents largely as a method to leverage the
Contractor. It can cause a number of difficulties for
the Contractor and Subcontractors, particularly if the
Contractor believes that the Owner's termination of the
Contract was wrongful.

P. Consequential Damages

A201 Section 4.3.10 and Paragraph 9.11 in the
A107 provide for the mutual waiver of consequential
damages. A mutual waiver of consequential damages
is also contained in each of the GHBA Forms This may
or may not be a good idea for your Owner client in the
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residential construction context. If your Owner client
is delayed in his ability to occupy his new home due to
the fault of the Contractor, he may regret having
waived a consequential damage claim that included
“damages incurred by the Owner for rental expenses . .
.” See Section 4.3.10.1. 1If, as is often the case, the
Owner’s primary economic loss is the cost of the rent-
house while waiting for the Contractor to correctly
finish the job, the Owner may be left with little
recourse against the Contractor if he has contractually
waived the claim for lost rent. A better solution may
be for the parties to carefully discuss the specific kinds
of damages that should be allowable and those that
should not be, and then modify the consequential
damage waiver accordingly.

If an Owner permits Section 4.3.10 to remain in
the Contract, but fails to specify liquidated damages,
the Owner may have waived remedies for delay caused
by the Contractor.

Q. Owner’s Right to Terminate Without Cause

OWNER'S PERSPECTIVE:  Termination without
cause or termination for convenience provisions
originated in government contracts. The 1997 revisions
to several of the AIA Documents now contain
termination for convenience provisions. The GHBA
Forms do not include a termination without cause
provision for the Owner. I often include termination
without cause provisions on residential projects, with
the precise terms of such clauses dependent upon the
negotiating power of the parties. See Item D in the
Appendix. From an Owner's standpoint, a termination
without cause provision allows an Owner to change his
mind. It also reduces the liability exposure of the
Owner who terminates for what the Owner believes to
be the Contractor's default but is later faced with a
judicial ruling that the Owner did not have good cause.
Finally, it allows for the termination of a contractual
relationship that has produced poor communication,
mistrust and/or apparent irreconcilable conflicts
between the Owner and Contractor. The key issues in
preparing a termination without cause provision
involve: (1) the protection and preservation of the
Work; (2) the termination or assignment of
Subcontracts and purchase orders; (3) the effective date
of termination and what additional work, if any, may
(or shall) be performed by the Contractor subsequent to
termination; (4) the Contractor's mitigation of damages
caused by the termination; and (5) compensation
payable to the Contractor as a result of the termination
(which compensation may include a fair and
reasonable profit on the Work contracted for but not
performed or may include only payment for Work
performed, including profit and overhead with respect
to such Work). Subcontracts and purchase orders
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should contain an express termination without cause
provision or be bound by the cancellation provision
contained in the Prime Contract.

CONTRACTOR'S PERSPECTIVE: From the
Contractor's perspective, it is not sufficient to receive
payment for work performed to the date of termination.
Adequate compensation must include more than a
nominal percentage of the unpaid fee or profit which
the Contractor expected to receive on the project to
adequately compensate the Contractor for lost
opportunity costs. The Contractor should demand to
be released from any further liability under the
Contract Documents, including any warranty liability
with respect to the Work performed by the Contractor,
particularly since a successor Contractor will be
performing work behind the terminated Contractor.
The Contractor should also require to be indemnified,
defended and held harmless by the Owner from any
further liability under any subcontracts or purchase
orders, provided that the Contractor has made all
payments required to be made by Contractor to
subcontractors and suppliers (with the funds provided
by the Owner).

R. Mediation/Dispute Resolution

OWNER'S AND CONTRACTOR'S PERSPECTIVE:
Most of the AIA Documents which were revised in
1997 include mediation provisions as a condition
precedent to invoking arbitration of disputes. The
GHBA Forms contain mediation/arbitration provisions
which incorporate the Act dispute resolution provisions
by reference. As indicated in another section in this
outline, the Act has established administrative
procedures for resolving disputes between Owner and
Contractor ~ The debate continues as to whether
mediation/arbitration provisions favor the interests of
the Owner or Contractor. Counsel representing
Owners typically want to retain broad remedial rights
and not be bound to limited alternate methods, while
the construction industry has consistently pressed for
arbitration as a reasonable and functional alternative to
litigation or equitable remedies. In negotiating this
1ssue, counsel for the Owner should be sensitive to the
time pressures often imposed by alternate dispute
resolution, which may detrimentally affect counsel's
ability to develop its case, prove its damages or
otherwise protect the Owner's interests.

Arbitration clauses are among the clauses most
frequently changed or deleted by those who use AIA
Documents. The elimination of the arbitration clause
can cause several problems with respect to the
interpretation of provisions of the Contract Documents
or evaluating performance under the Contract
Documents, because the Architect's decision can then
become final, unless you provide otherwise.
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If mediation/arbitration is desired as a general
method  to resolve disputes, the AIA
mediation/arbitration provision is, on the whole,
satisfactory, subject to revisions to cover the following
issues: (1) specify the place of mediation/arbitration;
(2) limit arbitration to claims that do not exceed a
specified dollar amount or percentage of the Contract
Price; (3) limit disputes to those that occur while the
Work is proceeding with an expedited one person
panel; (4) allow consolidation of separate arbitrations
and allow joining of other parties to an existing
arbitration; (5) provide the right to full or limited
discovery; (6) provide for one (1) impartial arbitrator
only to arbitrate all disputes; (7) limit the award to: (a)
the most fair final proposal; (b) an amount between the
two final positions of the parties; or (c) make the award
non-binding or binding; (8) grant the prevailing party
attorney's fees and costs; (9) provide that certain
disputes need not to go to the Architect first; (10)
exclude certain types of disputes, such as warranty
claims, from the arbitration process; and (11) include a
specific provision in the bond binding the surety to the
arbitration award and allowing the surety to participate.

If the Act is able to maintain neutrality through
the statutory dispute resolution framework, the
streamlined dispute resolution procedures will benefit
Owners and Contractors.

S. Concealed or Unknown Conditions

OWNER'S AND CONTRACTOR'S PERSPECTIVE:
When the Contractor considers a project, he must
consider his cost of performance. To do so, he must
know what he will be expected to do, the conditions
under which he will perform, the likelihood of his
planned performance not being disrupted, and his cost
of performance. His bid or offer to perform depends
upon an appraisal of these factors. Although he may
bid lower than he predicts his cost to be, either to
penetrate a new market, to keep a work force, or to
plan to make it up in claims, if he bids low, he must
predict his costs. One of the inherent uncertainties in
construction is the nature of what will be encountered
below the surface or of any existing structures when
subject to major renovation.

Since the Owner is involved earlier than the
Contractor and also needs soils and existing physical
condition information to plan the design and predict
probable costs, the Owner generally obtains and pays
for such information. The issue then becomes the
terms under which the information will be delivered to
the Contractor, with or without a disclaimer for any
responsibility for its accuracy. There are two primary
systems for dealing with concealed or unknown
conditions. The first approach is a disclaimer approach
or the "put all the risks on the Contractor" approach. It
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is usually accomplished by giving soil information or
other existing condition information to the Contractor
but telling the Contractor that he cannot rely on it, that
he must make his own inspections and tests, and that
the bidding information that is furnished to him is not
part of the Contract Documents. If the Contractor
agrees to assume such risk, the Owner should assume
that a contingency amount will be included in the
Contract Sum to cover such risks. The other system
can be characterized as the equitable adjustment
system, in which the Contractor may make a claim for
an equitable adjustment if conditions are encountered
at the site that are subsurface or otherwise concealed
physical conditions, which differ materially from those
indicated in the Contract Documents, or are unknown
physical conditions of an unusual nature, which differ
materially from those ordinarily found to exist and
generally recognized as inherent in construction
activities of the character provided in Contract
Documents. The A201, Paragraph 4.3.6 adopts the
equitable adjustment approach. The purpose of the
disclaimer approach is to have a fixed price upon
which an Owner can rely, while the purpose of the
equitable adjustment system is to generate a lower bid.
Whichever system is selected, it should be
expressed clearly and consistently in the Contract
Documents. The GHBA Forms do not really address
concealed conditions in the same manner as the AIA
documents, but impose all of the risks on the Owner.
If any special construction problems or procedures are
described in the soils reports or any other reports of the
engineers, such reports should be listed as a contract
document or attached as an exhibit to the Contract.

T. Cooperation With Lender

OWNER'S PERSPECTIVE: The Contractor should be
obligated to cooperate with the Owner's construction
lender and/or permanent lender. It is also customary
for the Contractor to execute a Consent and
Assignment instrument requiring the Contractor to
subordinate its liens to the liens of the lender and
requiring the Contractor to complete the Work for the
lender in accordance with the Construction Contract,
following a default by the Owner.

CONTRACTOR'S PERSPECTIVE: While the
Contractor understands the need to cooperate with the
lender and sign certain documents required by the
lender, it is important for such documents to be
reviewed well in advance of the loan closing, if
possible. Moreover, any documents required to be
executed by permanent lenders require more detailed
scrutiny since they usually contain representations and
warranties by the Contractor which may go beyond the
scope of the Contractor's work or expertise, such as
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compliance with all environmental laws, rules and
regulations, zoning laws and deed restrictions. The
Contractor's primary concern is the timeliness of the
Lender's decisions and payment for all work performed
in accordance with the Contract.

CONCLUSION

Today, Contract Documents themselves are extremely
technical and detailed. Knowing the requirements and
effects of the Texas Residential Construction
Commission Act will help you when negotiating and
drafting Contracts. The goal of counsel for Owners
should be to reach a point where the Contract
Documents reflect the requirements of the Project and
the respective abilities of all parties involved, the
Owner, Architect, Contractor, Subcontractors, and the
lender, to reasonably satisfy those requirements and the
expectations of the parties. Contract Documents that
do not reasonably satisfy the requirements of the
construction project and/or the expectations of the
parties ultimately result in problems. If the Contract
Documents are understandable, provide for each party
to assume risk where such party is capable of assuming
such risk and promote cooperation and teamwork
between the parties and otherwise strike a balance
between the rights, remedies, duties and obligations of
the parties, the Owner and Contractor are in the best
position to achieve their respective goals and minimize
problems.






ITEM A

CORPORATION

AGREEMENT FOR CONSTRUCTION

This Agreement For Construction (“Contract”) made as of the day of ,200 , by and
between:

Owner:
(Name and address)

and

Contractor:
(Name and address)

The Project is: Construction of Owner’s residence at
(Name and location)

(the “Property”)

Architect is:
(Name and address)
ARTICLE 1
THE WORK OF THIS CONTRACT
1.1.  Contractor shall execute the entire Work described in the Contract Documents, except to the

extent specifically indicated in the Contract Documents to be the responsibility of others. The Contract
represents the entire and integrated agreement between the parties hereto and supersedes prior
negotiations, representations or agreements, either written or oral. No modification hereof or subsequent
agreement relative to the subject matter hereof shall be binding unless reduced to writing signed by the
party to be bound.

ARTICLE 2
DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

2.1.  The date of commencement is the date from which the Contract Time of Paragraph 2.2 is
measured, and shall be the date of this Contract, as first written above, unless a different date is stated
below or provision is made for the date to be fixed in a notice to proceed issued by Owner.
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Contractor shall commence construction (sometimes herein referred to as the
“Commencement Date”) within (_ ) days after Owner delivers a notice to
proceed to Contractor, provided that Contractor has obtained the building permit.

2.2.  Contractor shall achieve “Substantial Completion” (defined as all construction work required by
the City of for final building inspection having been completed and approved and a
Certificate of Occupancy has been issued, if applicable, but minor finishing adjustment or completion
items may remain to be done by Contractor) of the entire Work not later than

(Insert the calendar date or number of calendar days after the date of commencement. Also insert any
requirements for earlier Substantial Completion of certain portions of the Work, if not stated elsewhere in
the Contract Documents.)

months after the Commencement Date, subject to adjustments of the
Contract Time as provided in the Contract Documents. “Final Completion” (defined
herein as the completion, to the Owner’s satisfaction, of all punchlist items following

Substantial Completion) shall occur not later than (__ ) days after Substantial
Completion, subject to adjustments of the Contract Time as provided for in the Contract
Documents.

Time is of the essence of this Contract.

2.3.  If the Contractor is delayed at any time in the progress of the Work by changes ordered in the
Work, by labor disputes, fire, unusual delays in deliveries, abnormal adverse weather conditions not
reasonably anticipatable, unavoidable casualties or any other causes beyond the Contractor’s control,
including delays caused by the Owner, then the Contract Time shall be extended by change order by such
reasonable time as the Architect may determine. Claims by Contractor for an extension of the Contract
Time must be made by written notice to Owner and Architect within twenty-one (21) days after an
occurrence of the event giving rise to such claim. Contractor’s claim shall include an estimate of cost and
of probable effect of delay on the progress of the Work. In the case of a continuing delay only one claim
is necessary. Any commencement of Work after a delay shall serve to terminate that delay for purposes
of notice.

ARTICLE 3
CONTRACT SUM
3.1.  Owner shall pay Contractor in current funds for Contractor’s performance of the Contract the
Contract Sum of U.S. (US. $ ), including the general

conditions and Contractor’s overhead and profit, and all allowance items, subject to additions and
deductions as provided in the Contract.

3.1.1. The following work (“Owner-furnished items”) is to be performed by Owner’s contractors
outside of Contractor’s responsibility and contract. To facilitate this work, Contractor will schedule said
contractors. If Owner desires, Contractor will provide payment to these contractors provided the funds
are made available to Contractor prior to their scheduled payment date. Proof of insurance for general
liability and workman’s compensation insurance acceptable to Contractor in the exercise of reasonable
judgment must be furnished prior to any payments being made, or a charge of ten percent (10%) of the
amount of the Owner-furnished items will be collected from Owner simultaneously with payment.

1. : Allowance: $
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2. : Allowance: $

3 : Allowance: $

Total Items Not in Contractor’s Proposal: $

3.2.  The Owner may order changes in the Work consisting of additions, deletions or modifications. If
the cost of any change in the Work cannot be agreed upon by Owner and Contractor, Contractor, provided
Contractor receives a written order signed by Owner, shall nevertheless promptly proceed with the Work
involved. The cost of such Work shall then be determined by the Architect on the basis of actual cost and
savings of those performing the Work attributable to the change, plus percent (%) for
profit and overhead. In such case, Contractor shall keep and present, in such form as Owner may
prescribe, an itemized accounting together with appropriate supporting data for inclusion in a Change
Order. Pending final determination of cost to Owner, payments shall be made on the Architect’s
Certificate for Payment. With respect to any additive change involving the purchase of materials, Owner
shall pay the additional amount at the time the materials are ordered by Contractor if required by the
supplier. Any additional cost involving labor performed by Contractor or a subcontractor shall be paid
for in the Contractor’s Draw Request following performance of such work. The amount of credit to be
allowed by Contractor to Owner for any deletion or change which results in a net decrease in the Cost of
the Work will be the amount of the actual net cost as confirmed by the Architect. When both additions
and credits are involved in any one change, the allowance for overhead and profit shall be figured on the
basis of the net increase or net decrease, as applicable.

ARTICLE 4
PROGRESS PAYMENTS

4.1.  Monthly Applications for Payment shall be submitted to Owner by Contractor, based upon the
percentage of completion of each portion of the Work, utilizing the Schedule of Values attached hereto as
Exhibit ”B” and made part hereof for all purposes. Contractor also will be entitled to submit Applications
for Payment covering deposits required to be made to Subcontractors and suppliers for materials. All
Applications for Payment shall be on AIA Form G702 and G703 and shall provide for retainage of ten
percent (10%), but no retainage will be withheld for the Owner-furnished items unless requested by
Owner and arrangements satisfactory to Contractor are made with respect to such retainage.

All Applications for Payment submitted by Contractor are subject to the approval of Owner and
Applications for Payment received by Owner will be paid not later than ten (10) days following receipt of
such Applications for Payment, less any amount that Architect fails to approve due to defective Work or
Work otherwise not in compliance with the requirements of the Contract Documents. If Owner fails to
approve any portion of the Work, Owner will indicate in writing the reason why such Work is deemed to
be defective or otherwise not in compliance with the requirements of the Contract Documents.

Upon Substantial Completion of the Work, Owner shall have paid Contractor a sum sufficient to increase
the total payments up to ninety percent (90%) of the Contract Sum, less such amounts as may be withheld

pursuant to the provisions of Paragraph 11.2.

4.2.  Payments due and unpaid under the Contract shall bear interest from the date payment is due at
the lesser of ten percent (10%) per annum or maximum non-usurious rate provided by the laws in the
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State of Texas. No interest shall be payable on retainage as long as the retainage is timely paid in
accordance with the Contract.

(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer
credit laws and other regulations at Owner’s and Contractor’s principal places of business, the location
of the Project and elsewhere may affect the validity of this provision. Legal advice should be obtained
with respect to deletions or modifications, and also regarding requirements such as written disclosures or
waivers.)

4.3. At the time each progress payment is made to Contractor, Contractor will deliver to Owner
Contractor’s Partial Release of Lien in the form attached hereto as Exhibit “C” covering such progress
payment.

4.4.  Not later than the date of each subsequent Application for Payment, the Contractor shall submit to
the Owner the Contractor’s releases of liens for all subcontractors and suppliers who have performed any
services or provided any materials for the Project since the date of the preceding Application for Payment
and were paid from such progress payment. Each release of lien shall waive and release all rights of the
affiant to claim or assert any lien against the Project either for the period through the last day included in
the Application for Payment (“Partial Release of Lien”) or for the affiant’s completed work on the Project
(“Final Release of Lien™), as applicable.

4.5.  Provided that Contractor has been paid by Owner all sums (or the applicable portion thereof) due
to Contractor pursuant to the Agreement (other than under the circumstances of Paragraph 11.2 hereof),
Contractor shall not voluntarily permit any laborer’s, materialmen’s, mechanic’s, or other similar liens to
be filed or otherwise imposed on any part of the Work or the property on which the Work is performed.
If any laborer’s, materialmen’s, mechanic’s, or other similar lien or claim thereof is filed or otherwise
imposed against the Property, Contractor, within thirty (30) days after actual notice to Contractor of the
filing of such lien or other imposition thereof, shall cause such lien to be released or otherwise
discharged, except as to liens which Contractor is contesting in good faith by appropriate action diligently
pursued, provided Contractor has notified Owner of the nature of such lien and informed Owner of the
type of action being pursued by Contractor and, if requested by Owner, has provided Owner with a surety
bond satisfactory to Owner, sufficient to cover such claim in the event Contractor is unsuccessful in
contesting same or has made other arrangements satisfactory to Owner. If, however, Contractor, within
the aforesaid thirty (30) day period, does not cause such lien either to be released and discharged
forthwith or contests same in the manner provided hereinabove, then Owner shall have the right to pay all
sums necessary to obtain such release and discharge and reduce the Contract Sum by the amount of such
payments made by Owner. Contractor shall indemnify, defend and hold harmless Owner from all claims,
losses, demands, causes of action or suits of whatever nature arising out of any such lien or that part of the
Work covered thereby.

4.6.  Contractor shall comply with the disclosure statement requirements and all other requirements
relating to confirming payment of subcontractors and suppliers contained in Sections 53.255 - 53.260 of
the Texas Property Code.

ARTICLE 5
FINAL PAYMENT

5.1.  Subject to Article 11, prior to possession by Owner, final payment, constituting the entire unpaid
balance of the Contract Sum, shall be made by Owner to Contractor not later than thirty (30) days after
the Work has been substantially completed, the Contract fully performed, and a Certificate of Occupancy,
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if applicable, or other final occupancy permit has been issued by the . At the time of final
payment, Contractor will deliver to Owner Contractor’s final release of lien in the form attached hereto as
Exhibit ”D” covering such progress payments. Promptly following Owner’s receipt of the final
occupancy permit or Certificate of Occupancy, as applicable, Owner will deliver Owner’s punchlist to
Contractor. Contractor will promptly commence the completion and/or correction of punchlist items
within twenty-one (21) days thereafter. Upon the twenty-first (21st) day following delivery of the
punchlist, Owner and Contractor will walk-through the Project to review the status of the punchlist items.
Within ten (10) days following the walk-through, Contractor will complete or correct all punchlist items
not theretofore completed by Contractor and possession of the Property shall be delivered to Owner. If,
however, Contractor has not completed or corrected, as applicable, all punchlist items by the expiration of
said ten (10) day period, final payment will be made by Owner to Contractor, less one hundred percent
(100%) of the value assigned by Owner and Contractor to the punchlist items not yet completed or
corrected, and possession of the Property shall be delivered to Owner. Payment with respect to such
punchlist items shall be made by Owner on an item-by-item basis within ten (10) days following the
completion of such item(s).

ARTICLE 6
ENUMERATION OF CONTRACT DOCUMENTS

6.1.  The Contract Documents are listed in this Article 6 and, except for Modifications issued after
execution of this Contract, are enumerated as follows:

6.1.1. The Contract is this executed Agreement For Construction.

6.1.2. The Supplementary and other Conditions of the Contract attached hereto as exhibits are as
follows:

Document Title  Pages
Drawings and Specifications “A”
Schedule of Values “B”
Contractor’s Affidavit and Partial Release of Liens “C»
Contractor’s Affidavit and Final Release of Liens “D”

6.1.3. The Specifications are as follows:

(Either list the Specifications here or refer to an exhibit attached to this Contract.)
See Exhibit ”A” which has been initialed by the Owner and Contractor.

6.1.4. The Drawings are as follows:

See Exhibit ”A” which has been initialed by the Owner and Contractor; duplicate final
initialed copies of said Drawings are held by both Owner and Contractor.

6.1.5. The Addenda, if any, are as follows:
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The portions of the Addenda relating to bidding requirements are not part of the Contract Documents,
unless the bidding requirements are also enumerated in this Article 6.

ARTICLE 7
CONTRACT DOCUMENTS

7.1.  The Contract Documents consist of this Contract, Drawings, Specifications, Addenda issued prior
to the execution of this Contract, other documents listed in this Contract and Modifications issued after
execution of this Contract.

Contractor shall at once report to Architect errors, inconsistencies or omissions in the Contract
Documents which should have been reasonably discovered by Contractor. The intent of the Contract
Documents is to include all items necessary for the proper execution and completion of the Work for
Contractor. The Contract Documents are complementary, and what is required by one shall be as binding
as if required by all. Performance by Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the intended
results. All dimensions and clearances necessary to the Work, as indicated on the Drawings and
contained in the Specifications, shall be verified by Contractor at the job site before executing the relevant
portion of the Work and Contractor shall report any discrepancies to the Architect for adjustment before
any Work affected thereby is commenced. Additionally, if sufficient detailed information is lacking, if
Work is required in such a manner as to make it impossible to produce first-class Work, or if
discrepancies appear among Contract Documents, then Contractor shall request the Architect’s
clarification or interpretation before proceeding with such Work.

If Contractor performs any Work in conformity with any Contract Document knowing it to be
inconsistent with any other Contract Document, without first specifically requesting and obtaining from
the Architect written instructions on how to proceed with respect to such inconsistency, the Contractor
shall be obligated to correct such Work according to the direction of the Owner (with the Architect’s
advice) without cost to the Owner.

7.2.  The Contract Documents shall not be construed to create a contractual relationship of any kind
between Architect and Contractor, between Owner and a Subcontractor or Sub-subcontractor or between
any persons or entities other than Owner and Contractor.

7.3.  The term “Work™, as used herein, means the construction and services required by the Contract
Documents, whether completed or partially completed, and includes all other labor, materials, equipment
and services provided or to be provided by Contractor to fulfill Contractor’s obligations.

7.4. 1If requested by Owner, Contractor shall update from time to time one record copy of the
Drawings (the “Record Drawings”), with color pencils to mark up said set with “record information” in a
legible manner to show: (i) material deviations from the Drawings made during construction; (ii) details
in the Work not previously shown except that to the extent that Architect should revise the Drawings to
show such details; (iii) changes to existing conditions or existing conditions found to differ materially
from those shown on any existing drawings; (iv) the actual installed position of equipment, piping,
conduits, light switches, electric fixtures, circuiting, ducts, dampers, access panels, control valves, drains,
openings, and stub-outs if shown on the original final Drawings and substantially different from the
position shown on the original final Drawings; and (v) such other information as either Owner or
Architect may reasonably request. Any changes resulting from change orders or other changes requiring
Architect to modify the Drawings shall be made by Architect at Owner’s expense. At the completion of
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the Work, Contractor shall deliver all Record Drawings to Owner. The provisions of this Paragraph 7.4
do not authorize Contractor to deviate from the Contract Documents except as otherwise expressly
provided herein.

7.5.  The Drawings and Specifications are to be of equal priority. In the event of any internal
inconsistency in either the Drawings or Specifications, or with each other, the appropriate method of
performing the Work, in the event of the above mentioned inconsistency, shall be determined by
Architect. Figures take precedence over physical scale measurements. Large scale details take
precedence over smaller scale details. Drawings take precedence in regard to dimensions, when in
conflict with Mechanical and Structural Drawings, except for the size of the structural members.
Specifically titled drawings and sections of the Specifications take precedence over indication of the item
in a collateral way. Existing conditions take precedence over Drawings and Specifications for
dimensions.

Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or catalog
numbers are given, it is done for the express purpose of establishing a standard of function, dimension,
appearance, and quality of design, in harmony with the Work, and is not intended for the purpose of
limiting competition.

When more than one restriction for a specified material, brand, or construction process is given for an
item in the Drawings and Specifications, Contractor shall comply with all restrictions. When more than
one optional material, brand or construction process is specified for a particular item of work, the choice
shall be the Contractor’s. Contractor may use the one Contractor considers to its advantage to use.

7.6.  List of “work included” and “work excluded” in the Drawings and Specifications are not intended
to enumerate each and every item of work or appurtenance required, and must be used in conjunction with
other portions of the Contract Documents.

ARTICLE 8
CONTRACTOR

8.1.  Contractor shall supervise and direct the Work using Contractor’s best skill and attention.
Contractor shall be responsible for and have control over construction means, methods, techniques,
sequences and procedures and for coordinating all portions of the Work under the Contract unless the
Contract Documents give other specific instructions concerning these matters.

8.2.  Unless otherwise provided in the Contract Documents, Contractor shall provide and pay for labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation
and other facilities and services necessary for the proper execution and completion of the Work, whether
temporary or permanent.

8.3.  Contractor shall enforce strict discipline and good order among Contractor’s employees and other
persons carrying out the Contract. Contractor shall not permit employment of unfit persons or persons
not skilled in tasks assigned to them.

8.4.  Contractor warrants to Owner and Architect that materials and equipment furnished under the
Contract will be of good quality and new unless otherwise required or permitted by the Contract
Documents, that the Work will be free from defects not inherent in the quality required or permitted and
that the Work will conform with the requirements of the Contract Documents. Work not conforming to
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these requirements, including substitutions not properly approved and authorized, may be considered
defective. Contractor’s warranty excludes remedy for damage or defect caused by abuse, modifications
not executed by Contractor, improper or insufficient maintenance, improper operation, or normal wear
and tear under normal usage. Contractor will provide Owner with a warranty issued to Owner by the
and will abide by all provisions of said warranty.

8.5.  Unless otherwise provided in the Contract Documents, Contractor shall pay sales, consumer, use
and other similar taxes which are legally enacted when bids are received or negotiations concluded,
whether or not yet effective or merely scheduled to go into effect, and shall secure and pay for the
building permits and other permits and governmental fees, licenses and inspections necessary for proper
execution and completion of the Work.

8.6.  Contractor shall keep the site of the Project reasonably clean and free from rubbish, excess debris,
surplus and waste material and shall remove the same from the site of the Project as the Work progresses,
all as and when required by the Contract Documents and applicable laws or deed restrictions. If
Contractor fails to do so after seven (7) days’ written notice from Owner, Owner may remove same at
Contractor’s expense. In the event Owner undertakes the removal of same from the site of the Project,
such removal will in no way qualify or limit Contractor’s obligations under the Contract Documents. At
completion of the Work, Contractor shall remove from and about the Project waste materials, rubbish,
Contractor’s tools, construction equipment, machinery and surplus materials.

8.7.  Contractor shall comply with and give notices required by laws, ordinances, rules, regulations and
lawful orders of public authorities bearing on performance of the Work; provided, however, that
Contractor shall not be responsible for cost of obtaining approvals or certifications from any engineer or
Architect as long as such approvals or certifications do not relate to Contractor’s defective Work or Work
re-executed by Contractor. Requirements of public authorities mentioned in this Paragraph 8.7 apply as
minimum requirements only. They do not supersede more stringent requirements stated elsewhere in the
Contract Documents. If changes must be made to the Contract Documents because of a change in law or
governmental regulations after the effective date hereof, appropriate adjustments will be made in the
Contract Sum.

8.8.  Contractor shall be responsible to Owner for the acts and omissions of Contractor’s employees,
Subcontractors and their agents and employees, and other persons performing portions of the Work under
a contract with Contractor.

8.9.  Contractor shall provide Owner, Architect and the lender’s inspector, if any, access to the Work
in preparation and progress wherever located.

8.10. To the fullest extent permitted by law, Contractor shall indemnify and hold harmless Owner, and
agents and contractors of Owner from and against claims, damages, losses and expenses, including but
not limited to reasonable attorneys’ fees, arising out of or resulting from performance of the Work by
Contractor, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness,
disease or death, or to injury to or destruction of tangible property (other than the Work itself except to
the extent covered by Contractor’s builder’s risk insurance) including loss of use resulting therefrom, but
only to the extent caused in whole or in part by negligent acts or omissions of Contractor, one of
Contractor’s Subcontractors or anyone directly or indirectly employed by them or anyone for whose acts
they may be liable. Such obligation shall not be construed to negate, abridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this
Paragraph 8.10.
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To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless Contractor and
Contractor’s subcontractors and agents, but not Contractor’s employees, from and against claims,
damages, losses and expenses, including but not limited to reasonable fees, arising out of or resulting
from performance of any Work on the Project by Owner or Owner’s contractors, provided that such
claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to injury to or
destruction of tangible property (other than the Work itself) including loss of use resulting therefrom, but
only to the extent caused in whole or in part by negligent acts or omissions of Owner or Owner’s
contractors, or anyone directly or indirectly employed by them or anyone for whose acts they may be
liable. Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person described in this Paragraph 8.10.

The obligations of Contractor or Owner, as applicable, under this Paragraph 8.10 shall not extend to the
liability of Architect, Architect’s consultants, and agents and employees of any of them arising out of
(1) the preparation or approval of maps, drawings, opinions, reports, surveys, Change Orders, designs or
specifications, or (2) the giving of or the failure to give directions or instructions by Architect, Architect’s
consultants, and agents and employees of any of them provided such giving or failure to give is a cause,
in whole or in part, of the injury or damage.

8.11.  When any non-conforming work is found or confirmed by Owner, Contractor, at Contractor’s
expense, shall correct the entire area of Work involved, unless Contractor can completely define the limits
of the non-conforming work.

8.12. Notwithstanding anything contained in the Contract Documents to the contrary, if within one (1)
year after the date of Final Completion or such longer period of time as may be prescribed by law with
respect to latent defects or by the terms of any applicable special guarantee required by the Contract
Documents or by any specific provisions of the Contract Documents, Owner discovers any defective
work, including that any portion of the Work was not constructed substantially in accordance with the
Contract Documents, Contractor shall promptly, without cost to Owner, either correct such defective
Work, or, if it is not possible to correct such defective Work, remove it from the site and replace it with
non-defective Work. In any emergency where delay would cause serious risk of loss or damage, Owner
may have the defective Work corrected or the rejected Work removed and replaced, and all direct costs of
such removal and replacement, including reasonable compensation for additional professional services,
shall be paid by Contractor. Inability or refusal of a subcontractor responsible for defective Work to
correct such Work shall not excuse Contractor from performing under the warranty provided in this
Paragraph 8.12. Should Contractor fail to make such warranty corrections required hereby within a
reasonable time, not to exceed thirty (30) days after written notice thereof from Owner to Contractor,
provided that if the required corrections cannot be made within thirty (30) days, Contractor fails to
commence making such warranty corrections within a reasonable period of time, not to exceed thirty (30)
days, and diligently continue the prosecution of such warranty corrections until completion, Owner may
do so at the expense of and for the account of Contractor. Notwithstanding the foregoing provisions of
this Paragraph 8.12, Owner’s rights and remedies against Contractor for a default under this
Paragraph 8.12 are subject to the terms and conditions of the limited
warranty.

At the time of final payment, Contractor also shall assign and transfer to Owner all assignable warranties
heretofore or hereafter received by Contractor for “consumer products” to be installed in the
“improvements” (as such terms are defined by the Federal Trade Commission), whether issued by the
seller, manufacturer or supplier and all other warranties delivered to Contractor by subcontractors or
suppliers; provided, however, that Owner and Contractor agree that during the one (1) year warranty
period, Contractor shall be obligated to enforce all warranties provided by Contractor’s subcontractors
and suppliers at no cost or expense to Owner, other than appliance and HVAC warranties.
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8.13.  Any encroachments made by Contractor or his subcontractors on adjacent properties or easements
due to construction as revealed by an improvement survey will be the responsibility of Contractor, and
Contractor shall correct these encroachments within fifteen (15) days of the date of the improvement
survey at the sole cost and expense of Contractor, either by the removal of the encroachments or
satisfactory agreements with the adjacent property owners or the holders of easements allowing the
encroachments to remain. Contractor may rely on the survey of the Property furnished by Owner in
locating the foundation and other improvements.

8.14. Contractor shall fully acquaint itself with all existing conditions and limitations affecting the
Work, including, without limitation, all property lines, utility locations, existing improvements,
elevations, and site and local conditions. Claims for additional compensation or extensions of time
because of the failure of Contractor to familiarize itself with conditions at the site will not be allowed. It
is not intended by this provision to preclude claims for additional compensation or extension of time for
conditions that would not reasonably be foreseen from a diligent visual inspection of the site, Contractor’s
experience in building in the Bellaire area.

If conditions are encountered at the site which are 1. subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents or 2.unknown
physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and
generally recognized as inherent in construction activities of the character provided for in the Contract
Documents, then notice by the observing party shall be given to the other party promptly before
conditions are disturbed and in no event later than ten (10) days after first observance of the conditions.
Architect will promptly investigate such conditions and, if they differ materially and cause an increase or
decrease in Contractor’s cost of, or time required for, performance of any part of the Work, will
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If Architect
determines that the conditions at the site are not materially different from those indicated in the Contract
Documents and that no change in the terms of the Contract Documents is justified, Architect shall so
notify Owner and Contractor in writing, stating the reasons. Claims by either party in opposition to such
determination must be made within twenty-one (21) days after Architect has given notice of the decision.

8.15. Contractor shall have the sole liability and responsibility for connecting onto plumbing lines,
sanitary and storm sewer lines, electrical lines and other utilities to be utilized in connection with the
completion of the improvements covered by this Contract. Upon completion of the Work by Contractor,
all other utilities shall be connected by Contractor and shall be functioning in all respects and in good
working order.

ARTICLE 9
ADMINISTRATION OF THE CONTRACT

9.1.  Architect will not have control over or change of and will not be responsible for construction
means, methods, techniques, sequence or procedures, or for safety precautions and programs in
connection with the Work.

9.2.  Architect will interpret and decide matters concerning performance under and requirements of the
Contract Documents on written request of either Owner or Contractor. Architect’s decisions in matters
relating to aesthetic effect will be final if consistent with the intent expressed in the Contract Documents.
All other decisions of Architect except those which have been waived by making or acceptance of final
payment shall be subject to mediation and arbitration, if necessary, upon the written demand of either
party, as more particularly described in the Addendum.
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9.3.  Architect may review and approve or take other appropriate action upon Contractor’s submittals
such as Shop Drawings, Product Data and Samples, but only for the limited purpose of checking for
conformance with information given and the design concept expressed in the Contract Documents,
however, such review or approval, if applicable, shall not relieve Contractor from the responsibility of
reviewing shop drawings in conformance with the Contract Documents.

9.4.  Owner may reject Work which does not conform to the Contract Documents.

9.5.  If requested by Owner, Architect will conduct inspections to determine the dates of Substantial
Completion and Final Completion, and will issue a final Certificate for Payment upon compliance with
the requirements of Article 5.

ARTICLE 10
CONSTRUCTION BY OWNER OR BY SEPARATE SUBCONTRACTORS

10.1. Owner reserves the right to perform construction or operations related to the Project with
Owner’s own forces and to award separate contracts in connection with other portions of the Project or
other construction or operations on the site under conditions of the contract identical or substantially
similar to these, including those portions related to insurance and waiver of subrogation. If Contractor
claims that delay or additional cost is involved because of such action by Owner, Contractor shall make
claims as provided elsewhere in the Contract Documents.

10.2. Contractor shall afford Owner and separate contractors reasonable opportunity for the
introduction and storage of their materials and equipment and performance of their activities and shall
connect and coordinate Contractor’s construction and operations with theirs as required by the Contract
Documents.

10.3. Costs caused by delays, improperly timed activities or defective construction shall be borne by
the party responsible therefor.

10.4. Contractor will cooperate to a reasonable extent with any other contractors engaged by Owner in
connection with completion of the Project. Owner shall require its separate contractors to cooperate and
coordinate with Contractor. Owner agrees to cause its separate contractors to furnish Contractor with a
Certificate of Insurance showing Contractor as an additional insured. Additionally, Contractor’s warranty
with respect to the Work shall not cover any work covered by separate contractors; provided, however,
that Contractor will be responsible for any damage its forces cause to the Work performed by a separate
Contractor. Likewise, Owner and its separate contractors will be liable for any damage that such separate
Contractor’s forces cause to the Work performed by Contractor.

ARTICLE 11
PAYMENTS AND COMPLETION

11.1. Payments shall be made as provided in Articles 4 and 5 of this Contract.
11.2. Payments may be withheld by Owner on account of (1) defective Work disapproved by Architect,
(2) claims filed by third parties, (3) failure of Contractor to make payments properly to Subcontractors or

for labor, materials or equipment, (4) reasonable evidence that the Work cannot be completed for the
unpaid balance of the Contract Sum, or (5) persistent failure to carry out the Work in accordance with the
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Contract Documents. When the above reasons for withholding a portion of a payment are removed,
payment shall be promptly made from amounts previously withheld.

11.3. The making of final payment shall constitute a waiver of claims by Owner except those arising
from:

1. liens, claims, security interests or encumbrances arising out of the Contract and unsettled;
2. failure of the Work to comply with the requirements of the Contract Documents; or
3. items of special warranties required by the Contract Documents.

ARTICLE 12

PROTECTION OF PERSONS AND PROPERTY

12.1. Contractor shall be responsible for initiating, maintaining and supervising all safety precautions
and programs in connection with the performance of the Contract. Contractor shall take reasonable
precautions for safety of and shall provide reasonable protection to prevent damage, injury or loss to:

1. employees on the Work and other persons who may be affected thereby;
2. the Work and materials and equipment to be incorporated therein; and
3. other property at the site or adjacent thereto.

Contractor shall give notices and comply with applicable laws, ordinances, rules, regulations and lawful
orders of public authorities bearing on safety of persons and property and their protection from damage,
injury or loss. Contractor shall promptly remedy damage and loss to property at the site caused in whole
or in part by Contractor, except damage or loss attributable to acts or omissions of Owner or Architect or
by anyone for whose acts either of them may be liable and not attributable to the fault or negligence of
Contractor, subject to the provisions of Paragraph 13.4, below.

12.2. Contractor shall not be required to perform without consent any Work relating to asbestos or
polychlorinated biphenyl (PCB).

ARTICLE 13
INSURANCE

13.1. Contractor shall purchase from and maintain in a company or companies lawfully authorized to
do business in the State of Texas insurance for protection from claims under workers’ or workmen’s
compensation acts and other employee benefit acts which are applicable (with a waiver of subrogation
endorsement in favor of Owner), claims for damages because of bodily injury, including death, and from
claims for damages, other than to the Work itself (except to the extent covered by the builder’s risk
insurance provided by Contractor), which arise out of or result from Contractor’s operations under the
Contract, whether such operations be by Contractor or by a Subcontractor or anyone directly or indirectly
employed by any of them. Certificates of such insurance shall be delivered to Owner and

(“Lender”) prior to the commencement of the Work. Each policy of insurance
obtained by Contractor pursuant to the Contract shall provide (i) that such policy shall not be cancelled,
endorsed, altered or reissued to effect a change in coverage for any reason or to any extent whatsoever
unless the insured shall have first given Owner and Lender at least fifteen (15) days prior written notice;
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(i1) that Owner and/or Lender may, but shall not be obligated to, make premium payments to prevent the
cancellation, endorsement, alteration or re-issuance of such policy; and (iii) that all insurance policies
shall be payable to Owner and Lender as their interests may appear and be subject to the standard
mortgage clause.

13.2.  Owner shall be responsible for purchasing and maintaining Owner’s usual liability insurance.
Optionally, Owner may purchase and maintain other insurance for self-protection against claims which
may arise from operations under the Contract. Contractor shall not be responsible for purchasing and
maintaining this optional Owner’s liability insurance. Notwithstanding the foregoing provisions of this
Paragraph 13.2, Contractor’s commercial general liability insurance shall be primary as to any act of, by,
through or under Contractor at the Project, and Owner’s commercial general liability insurance shall be
secondary with respect to such acts or omissions.

13.3.  Contractor will purchase and provide to Owner prior to commencement of construction builder’s
risk insurance on the Work at the site to insure against the perils of fire and physical loss in at least the
amount of the improvements constituting the Work under this Contract for the real property located at

Owner and Lender will be named as an additional insured on this insurance
and the commercial general liability insurance of Contractor.

13.4. Owner and Contractor agree that in the event Owner or Contractor (“First Party”) sustains a loss
by reason of fire, damage or other casualty which is covered by a fire or extended coverage insurance
policy or builder’s risk policy or other policy required to be carried by the First Party under this Contract,
including protection against theft, burglary and vandalism, and such fire, casualty or damage is caused in
whole or in part by the acts or omissions of the other party hereto (“Second Party”) or the Second Party’s
agents, servants or employees, then the First Party agrees to look solely to its insurance proceeds (if any);
and the First Party shall not be entitled to the recovery of damages against the Second Party or the agents,
servants, employees, heirs, legal representatives or assigns of the Second Party; and no third party shall
have any right of recovery against the Second Party or the agents, servants, employees, heirs, legal
representatives or assigns of the Second Party by way of subrogation or assignment.

13.5. All Subcontractors used by Contractor shall, for the term of this Contract, carry and maintain in
full force and effect, their current insurance, if any, insuring such subcontractor for their respective
liabilities and interests while they are performing hereunder.

To the extent the provisions of this Contract are incorporated by reference into each subcontract between
Contractor and a subcontractor, each subcontractor agrees that in the event subcontractor sustains a loss
by reason of fire, damage or other casualty which is covered by a fire or extended coverage insurance
policy or builder’s risk policy, including protection against theft, burglary and vandalism, and such fire,
casualty or damage is caused in whole or in part by the acts or omissions of Owner or Owner’s agents,
servants, employees, heirs, legal representatives or assigns, or Contractor or Contractor’s agents, servants
or employees, then subcontractor agrees to look solely to its insurance proceeds (if any); and
subcontractor shall not be entitled to the recovery of damages against Owner or Owner’s agents, servants,
employees, heirs, legal representatives or assigns, or Contractor and Contractor’s agents, servants or
employees; and no third party shall have any right of recovery against Owner or Owner’s agents, servants,
employees, heirs, legal representatives or assigns, or Contractor or Contractor’s agents, servants or
employees by way of subrogation or assignment.

Item A-13



ARTICLE 14
MISCELLANEOUS PROVISIONS

14.1. The Contract shall be governed by the laws of the State of Texas.

14.2. Contractor shall not assign this Contract nor any of the monies due or to become due to it
hereunder without the prior written consent of Owner and any attempt to so do shall be void and of no
effect. Contractor shall not sublet or subcontract any part of this Contract except in compliance with the
provisions hereof. Subject to the foregoing, this Contract shall inure to the benefit of, and shall be
binding upon, the parties hereto and their respective successors and assigns.

14.3. Any notice provided or permitted to be given under the Contract Documents must be in writing
and may be served by depositing same in the United States mail, addressed to the party to be notified,
postage prepaid, by registered or certified mail, with return receipt requested; by delivery of such notice
in person to such party; or by facsimile with confirmation of receipt. Notice given in accordance herewith
shall be effective upon receipt at the address of the addressee. For purposes of notice, the addresses of the
parties shall be as set forth on page one (1) hereof.

14.4. Contractor acknowledges that Owner will borrow certain funds to finance the construction of the
Work and, that as a condition to any loans to Owner, Owner will collaterally assign this Agreement to the
Lender and Lender may require from time to time certain statements, certificates, and documents from
Contractor. Contractor covenants and agrees that any lien, statutory, expressed or implied, right and
interest (whether choate or inchoate and including, without limitation, all mechanics’ and materialmen’s
liens under the applicable laws and statutes of the State of Texas) which are owned or claimed by
Contractor or shall exist or shall hereafter accrue to the benefit of Contractor for labor performed,
materials furnished and Work done on this Project, shall be and remain subordinate, second and inferior
to any first and second lien securing the payment of an acquisition, interim construction and/or permanent
loan and all advances made thereunder, and to any renewals, extensions or rearrangements thereof.
Neither Contractor nor any Subcontractor or other party shall be permitted to remove any improvements
or other property constructed or installed or delivered in connection with the Work notwithstanding that
such improvements or other property can be removed without material injury to any improvements not
sought to be removed by any lien claimant and without such injury to any improvements sought to be
removed by any lien claimant. A subordination provision to this effect applicable to liens and lien rights
of Subcontractors shall be contained in all Subcontracts entered into by Contractor, and Contractor will
indemnify and hold Owner harmless from any failure or refusal of any Subcontractor to comply with this
provision, as well as any assertion by such Subcontractor that such Subcontractor’s lien is prior to or of
equal dignity with the Lender’s lien. At the request of Owner, Contractor shall, without delay, execute or
cause to be executed, such additional documents as may be required from time to time by the Lender to
give effect to the provisions hereof and furnish documents, releases and waivers evidencing payments to
Subcontractors and suppliers and such Subcontractors’ and suppliers’ release of liens arising out of the
performance of the Work. Owner will authorize Lender to transfer payments only to Contractor if and
when Contractor becomes entitled to such payments pursuant to Article 4, upon approval by Owner.

14.5. In the event of a default by Owner under its interim loan agreement with Lender, the unperformed
part of this Contract will be performed by Contractor for the benefit and at the expense of the Lender,
should the Lender so elect, provided that there is no material interruption in the prosecution of the Work
and that Contractor has been paid for all Work done to date.

14.6. The Architect will interpret and decide matters concerning performance under and requirements
of the Contract Documents on written request of either the Owner or Contractor. The Architect will make
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initial decisions on all claims, disputes or other matters in question between the Owner and Contractor,
but will not be liable for results of any interpretations or decisions rendered in good faith. The Architect’s
decisions in matters relating to aesthetic effect will be final if consistent with the intent expressed in the
Contract Documents. All other decisions of the Architect, except those which have been waived by
making or acceptance of final payment or those described in Section 14.7, shall be subject to arbitration
upon the written demand of either party.

14.7. All claims or disputes between the Contractor and the Owner arising out of or relating to the
Contract Documents, or the breach thereof, shall be decided by arbitration in accordance with the
Construction Industry Arbitration Rules of the American Arbitration Association currently in effect unless
the parties mutually agree otherwise and subject to an initial presentation of the claim or dispute to the
Architect as required under Paragraph 14.6. Notice of the demand for arbitration shall be filed in writing
with the other party to this Agreement and with the American Arbitration Association and shall be made
within a reasonable time after the dispute as arisen. The arbitration hearings shall be held in the city
where the Project is located, unless another location is mutually agreed upon. The decision of the
arbitrator(s) must be based on and consistent with the Texas substantive (internal law) without regard to
the Texas General Arbitration Act or the Federal Arbitration Act. The award rendered by the arbitrator or
arbitrators shall be final, and judgment may be entered upon it in accordance with applicable law in any
court having jurisdiction thereof. Except by written consent of the person or entity sought to be joined,
no arbitration arising out of or relating to the Contract Documents shall include, by consolidation, joinder
or in any other manner, any person or entity not a party to the Agreement under which such arbitration
arises, unless it is shown at the time the demand for arbitration is filed that (1) such person or entity is
substantially involved in a common question of fact or law, (2) the presence of such person or entity is
required if complete relief is to be accorded in the arbitration, (3) the interest or responsibility of such
person or entity in the matter is not insubstantial, and (4) such person or entity is not the Architect or any
of the Architect’s employees or consultants. The agreement herein among the parties to the Agreement
and any other written agreements to arbitrate referred to herein shall be specifically enforceable under
applicable law in any court having jurisdiction thereof. In no event shall claims in excess of Two
Hundred Thousand Dollars ($200,000.00), in the aggregate, or claims with respect to any warranty given
by Contractor to Owner under the Contract Documents, be submitted to arbitration by either party to this
Agreement without the written consent of the other party. With respect to claims in excess of Two
Hundred Thousand Dollars ($200,000.00), in the aggregate, or warranty claims, as to which Owner and
Contractor do not agree to submit arbitration, either party shall have the right to prosecute such claims in
a court of competent jurisdiction.

During any arbitration proceeding, there shall be a prehearing meeting between the parties at which each
party shall present a memorandum disclosing the factual basis of its claim and defenses and disclosing
legal issues raised. The memorandum shall also disclose the names of any expert a party shall present as
a witness during the proceedings. At the prehearing meeting, the arbitrators shall make rulings and set
schedules for hearings consistent with their powers as set forth in this Paragraph 14.7. All hearings shall
be held on consecutive weekdays until five (5) hearings have been held and shall be recommenced within
seven (7) days of the last prior day of hearings. If requested by either party to this Agreement, any
individual or number of sessions shall take place at the site of the Project.

The parties shall be entitled to discover all documents and information reasonably necessary for a full
understanding of any legitimate issue raised in the arbitration as permitted under Texas law. The parties
may use all methods of discovery available under the Federal Rules of Civil Procedure and shall be
governed thereby. Prior to the deposition of any expert witness, the party proposing to call such a witness
shall provide a full and complete report by the expert, together with the expert’s calculations and other
data by which the expert reached any opinions concerning the subject matter of the arbitration. The report
shall be provided no less than ten (10) days prior to the date set for the expert witness’ deposition. The
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Federal Rules of Evidence shall be applied by the arbitrators but liberally construed to allow for the
admission of evidence that is helpful in resolving the controversy. All arbitration proceedings shall be
conducted by one (1) impartial arbitrator.

Notwithstanding anything contained in this Paragraph 14.7 to the contrary, any claim arising out of or
relating to this Agreement shall, if not resolved by Owner and Contractor within ten (10) days after
submission of the claim, be subject to mediation as a condition precedent to arbitration or the institution
of legal or other equitable proceedings by the parties. The parties shall endeavor to resolve their claims
by mediation which, unless the parties mutually agree otherwise, shall be conducted in accordance with
the Construction Industry Mediation Rules of the American Arbitration Association currently in effect.
Any request for mediation shall be filed in writing with the other party to the Agreement and with the
American Arbitration Association. Such request may be made concurrently with the filing of a demand
for arbitration but, in such event, mediation shall proceed in advance of arbitration or other legal or
equitable proceedings, which shall be stayed during mediation for a period of sixty (60) days from the
date of filing, unless stayed for a longer period by agreement of the parties or court order. The parties
shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the city where
the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation
shall be enforceable as settlement agreements in any court having jurisdiction thereof.

ARTICLE 15
TERMINATION OF THE CONTRACT

15.1. If Owner fails to make payment for a period of thirty (30) days through no fault of Contractor, or
if Owner fails to make payment thereon for a period of thirty (30) days, Contractor may, upon seven (7)
additional days’ written notice to Owner, terminate the Contract and recover from Owner payment for
Work executed and for proven loss with respect to materials, equipment, tools, and construction
equipment and machinery, including reasonable overhead, profit, and damages applicable to the Project.

15.2. If Contractor defaults or persistently fails or neglects to carry out the Work in accordance with the
Contract Documents or fails to perform a provision of the Contract, Owner after seven (7) days’ written
notice to Contractor and without prejudice to any other remedy Owner may have, may make good such
deficiencies and may deduct the cost thereof, including compensation for Architect’s services and
expenses made necessary thereby, from the payment then or thereafter due Contractor. Alternatively, at
Owner’s option, Owner may terminate the Contract and take possession of the site and of all materials,
equipment, tools, and construction equipment and machinery thereon owned by Contractor and may
finish the Work by whatever method Owner may deem expedient. If the unpaid balance of the Contract
Sum exceeds costs of finishing the Work, including compensation for the services and expenses made
necessary thereby, such excess shall be paid to Contractor, but if such costs exceed such unpaid balance,
then Contractor shall pay the difference to Owner within thirty (30) days following written demand
therefor from Owner accompanied by reasonable supporting data.

15.3.  Owner shall be deemed to be a third party beneficiary of each subcontract and may, if Owner
elects, require (following Contractor’s default under this Contract and/or Owner’s termination of the
Contract pursuant to the other provisions of this Contract permitting termination by Owner) that the
Subcontractor perform all of the then unperformed duties and obligations of such Subcontractor
thereunder for the benefit of Owner (rather than Contractor); however, in the event that Owner requires
any such performance by a Subcontractor for the direct benefit of Owner, then Owner shall be bound and
obligated to pay such Subcontractor for all work done by such Subcontractor (i) to date (to-wit: the
reasonable value of that portion of the subcontract performed by such Subcontractor) and (ii) subsequent
to the date that Owner elects to invoke such rights. Owner’s liability in this connection, however, is not
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to exceed the amount obtained by subtracting from the subcontract price the total of all sums paid by
Contractor to Subcontractor prior to Owner’s invoking its rights hereunder with respect to direct
performance by Subcontractor for Owner. In the event that Owner elects to invoke such rights, Owner
shall give written notice of such election to Contractor and such Subcontractor.

15.4. 1If Owner determines that an irreconcilable conflict has developed between Owner and Contractor
with respect to the performance of the Work, Owner shall have the right to terminate this Contract with or
without cause at any time by giving to Contractor seventy-two (72) hours written notice thereof. Upon
receipt of such notice, Contractor immediately shall terminate performance of the Work and make every
reasonable effort to mitigate its losses and damages hereunder; provided, however, that in connection with
such termination, Contractor shall perform such acts as may be necessary to preserve and protect that part
of the Work theretofore performed hereunder. Upon such termination without cause, Contractor shall
retain all sums of money theretofore paid hereunder to Contractor and (provided [1] that no liens or
claims have been filed of record with respect to Work performed hereunder or that all such liens and
claims have been satisfied in the manner provided in the Contract Documents, and [2] that Contractor
delivers to Owner [a] Contractor’s affidavit and final release of lien with respect to the Work performed
through the date of termination and paid for by Owner, [b] final Subcontractor and Supplier lien waivers
for all subcontracts and supply agreements that have been fully performed on the date of termination, and
[c] an assignment to Owner or Owner’s designee of all subcontracts and purchase orders which Owner or
Owner’s designee elects to assume by written notice to Contractor), Owner shall pay to Contractor (i) all
retainage, if any, theretofore retained hereunder by Owner in respect of the Work properly performed to
the date of such termination (other than the retainage relating to portions of the Work performed by
Subcontractors whose subcontracts Owner assumes, which retained amounts will continue to be paid at
the time and in the manner specified in Article 4 of the Contract), (ii) payment for the Work properly
executed in accordance with the Contract Documents prior to the effective date of termination (the basis
for such payment shall be as provided in the Contract Documents), (iii) for the direct costs incurred by
Contractor in terminating the Work, including the cost of canceling subcontracts and purchase orders not
assumed by Owner, (iv) payment for all other out-of-pocket costs reasonably incurred by Contractor to
third parties with respect to termination of this Contract authorized in accordance with the provisions of
this Paragraph 15.4, and (v) ten percent (10%) of the unpaid portion of the total Contractor’s fee, but
Owner shall not otherwise be responsible for damages for lost or anticipated fees and/or profits on Work
not performed on account of any termination described in this Paragraph 15.4. Owner also shall not be
obligated to reimburse Contractor for any central office overhead in connection with the termination.
However, in no event shall the amounts to be paid to Contractor pursuant to the preceding sentence, when
combined with the amounts previously paid to Contractor and the costs thereafter required to be paid by
Owner to complete the Work, exceed the Contract Sum. The amounts owing by Owner to Contractor
pursuant to the two immediately preceding sentences shall be as specified in Contractor’s final
Application for Payment approved by Owner. If Owner terminates without cause, then Owner (or a
replacement Contractor or another designee of Owner), shall, with respect to all subcontracts and
purchase orders which Owner does not elect to terminate (or cause Contractor to terminate) assume the
obligations of Contractor under such subcontracts and purchase orders covering the unperformed parts of
the Work and properly entered into in accordance with the Contract, and Owner (or such replacement
Contractor or designee) shall indemnify Contractor from all liabilities thereafter arising thereunder.

Upon receipt of a notice of termination pursuant to this Paragraph 15.4, Contractor shall immediately,
according to instructions from Owner, proceed with performance of the following duties regardless of

delay in determining or adjusting amounts due under this Paragraph 15.4:

(D cease operation as specified in this notice;
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2) place no further orders and enter into no further subcontracts for materials, labor, services
or facilities except as otherwise specified in writing by Owner;

3) terminate all subcontracts and purchase orders to the extent that Owner does not elect to
assume such subcontracts and purchase orders; and

4) take actions that may be necessary, or that Owner may direct in writing, for the protection
and preservation of the Work.

In addition to payment for the Work performed prior to the effective date of termination and for any work
performed following the date of termination pursuant to Owner’s written request, Contractor shall be
entitled to payment for materials timely fabricated off the Project site and delivered and stored in
accordance with the Owner’s instructions.

EXECUTED on this the day of ,200 .
OWNER: CONTRACTOR:
By: By:
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ITEM B
COST OF THE WORK

4.2 The term “Cost of the Work™ shall mean costs necessarily incurred in the performance of the
Work, and paid by the Contractor. Such costs shall be at rates not higher than the standard paid in the
locality of the Work, except with prior written consent of the Owner, and shall include the following
items:

A. Cost of all materials, supplies, and equipment incorporated in the Work, including costs of
transportation thereof, but shall be subject to the limitations and exclusions of this Paragraph 4.2 and
Paragraph 4.3 hereof. Costs described in this Paragraph 4.2 shall not include Contractor’s office
overhead.

B. Payments made by the Contractor to Subcontractors for Work performed pursuant to
Subcontracts under this Agreement. With respect to all Subcontracts and purchase orders, Owner shall
not be obligated to pay more for the Work covered by such Subcontract or purchase order than approved
in writing by Owner prior to or contemporaneously with Contractor entering into such Subcontract or
purchase order. No such Subcontract or purchase order shall be entered into by Contractor without the
prior approval of Owner, except to the extent that the Subcontract sum (inclusive of materials and labor, if
applicable) in such Subcontract or purchase order is equal to or less than the amount listed for such item
in the Schedule of Values.

C. Cost, including transportation and maintenance, of all materials, supplies, equipment, temporary
facilities and hand tools not owned by the workmen, which are consumed in the performance of the
Work, and cost less salvage value on such items used but not consumed which remain the property of the
Contractor, subject, however, to the provisions of paragraph B, above.

D. Rental charges of any temporary site construction office, temporary site storage facility,
construction fencing, all necessary machinery and equipment exclusive of hand tools, used at the site of
the Work, whether rented from the Contractor or others, including installation, minor repairs and
replacements, dismantling, removal, transportation and delivery costs thereof, at rental charges consistent
with those prevailing in the area.

E. Cost of premiums for all bonds and insurance which the Contractor is required by the Contract
Documents to purchase and maintain.

F. Sales, use, or similar taxes related to the Work imposed by any governmental authority and for
which the Contractor is liable.

G. Permit fees, royalties, damages for infringement of patent, and costs of defending suits therefore,
and deposits lost for causes other than the Contractor’s negligence.

H. Cost of repairs to damaged Work, for which the cause or identity of the agent causing the damage
cannot be established.

L Losses and expenses, not compensated by insurance or otherwise, sustained by the Contractor in
connection with the Work, provided they have resulted from causes other than the fault or neglect of the
Contractor. Such losses shall include settlements made with the written consent and approval of the
Owner. No such losses and expenses shall be included in the Cost of the Work for the purpose of
determining the Contractor’s Fee unless such loss requires reconstruction and the Contractor is placed in
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charge thereof, in which case he shall be paid for his services a Contractor’s Fee proportionate to that
stated in Article 3 above.

J. Minor expenses such as telegrams, long distance telephone calls, telephone service at the site,
expressage, and similar petty cash items in connection with the Work.

K. Cost of removal of all debris.
L. Costs incurred due to an emergency affecting the safety of persons and property.
M. Other costs incurred in the performance of the Work if and to the extent approved in advance in

writing by the Owner.
4.3 The term “Cost of the Work™ shall not include any of the following items:

A. Overhead or general expenses of the Contractor of any kind except as may be expressly included
in Article 3 above.

B. Costs due to the negligence of the Contractor, a Subcontractor or anyone directly or indirectly
employed by either, or for acts for which either may be liable, including but not limited to the correction
of defective Work and the disposal of materials or equipment improperly supplied.

C. Notwithstanding the breakdown or categorization of any costs to be reimbursed in Paragraph 4.2
or elsewhere in the Contract Documents, there shall be no duplication of payment of any particular items
for which payment is requested can be characterized as falling into more than one of the types of
compensable or reimbursable categories.

D. Any cost or expense incurred under any indemnification obligation of Contractor hereunder.

E. Any repairs to the Work performed by Contractor following Substantial Completion in
satisfaction of a warranty of the Work made to Owner in excess of the Warranty Contingency.

F. Losses and expenses sustained by Contractor, Subcontractors or Sub-subcontractors, not
compensated by insurance or otherwise, if such losses and expenses are due to infidelity or dishonesty on
the part of any employee of Contractor, Subcontractors or Sub-subcontractors, or others to whom their
respective property may be entrusted, inventory shortage or unexplained disappearance.

G. Any of the Contractor’s income or excess profits, corporation, franchise or similar taxes.
H. Contractor’s worker’s compensation and commercial general liability insurance.
4.4 All cash discounts shall accrue to the benefit of the Owner. All trade discounts, rebates and

refunds and all returns from sale of surplus material and equipment shall accrue to the Owner.
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ITEM C

DESIGN/BUILD OBLIGATIONS OF CONTRACTOR

1. Design Build Obligations. Contractor, through its architect and engineers, is responsible for
providing a complete design for the construction of the Improvements described in the Drawings and
Specifications, including, without limitation, the architectural design and plumbing, mechanical, electrical
and structural design. Nothing contained in the Contract Documents shall create a contractual
relationship between Owner and any third party; however, it is understood and agreed that Owner is an
intended third-party beneficiary of all contracts and agreements for design, architectural or engineering
services.

Contractor shall be responsible to Owner for acts or omissions of the architects, engineers, and others
acting under Contractor. Contractor agrees to furnish the architectural, engineering and construction
services set forth therein and agrees to furnish efficient business administration and superintendence, and
to complete the Improvements in a sound, expeditious and economical manner consistent with the
interests of Owner.

Contractor, by executing this Contract, represents to Owner the following:

(a) The Drawings and Specifications are sufficiently complete and detailed for Contractor to
perform the Work required to produce the results intended by the Contract Documents and comply with
all the requirements of the Contract Documents.

(b) The Work required by the Contract Documents, including, without limitation, all
construction details, construction means, methods, procedures and techniques necessary to perform the
Work, use of materials, selection of equipment and requirements of product manufacturers are consistent
with: good and sound practices within the construction industry; generally prevailing and accepted
industry standards applicable to Work; requirements of any warranties applicable to the Work; and
requirements of all laws, ordinances, regulations, codes, rules and orders which bear upon the
Contractor’s performance of the Work.
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ITEM D

Termination Without Cause by Owner

15.4  If Owner determines that an irreconcilable conflict has developed between Owner and Contractor
with respect to the performance of the Work, Owner shall have the right to terminate this Contract with or
without cause at any time by giving to Contractor seventy-two (72) hours written notice thereof. Upon
receipt of such notice, Contractor immediately shall terminate performance of the Work and make every
reasonable effort to mitigate its losses and damages hereunder; provided, however, that in connection with
such termination, Contractor shall perform such acts as may be necessary to preserve and protect that part
of the Work theretofore performed hereunder. Upon such termination without cause, Contractor shall
retain all sums of money theretofore paid hereunder to Contractor and (provided [1] that no liens or
claims have been filed of record with respect to Work performed hereunder or that all such liens and
claims have been satisfied in the manner provided in the Contract Documents, and [2] that Contractor
delivers to Owner [a] Contractor's affidavit and final release of lien with respect to the Work performed
through the date of termination and paid for by Owner, [b] final Subcontractor and Supplier lien waivers
for all subcontracts and supply agreements that have been fully performed on the date of termination, and
[c] an assignment to Owner or Owner's designee of all subcontracts and purchase orders which Owner or
Owner's designee elects to assume by written notice to Contractor), Owner shall pay to Contractor (i) all
retainage, if any, theretofore retained hereunder by Owner in respect of the Work properly performed to
the date of such termination (other than the retainage relating to portions of the Work performed by
Subcontractors whose subcontracts Owner assumes, which retained amounts will continue to be paid at
the time and in the manner specified in Article 4 of the Contract), (ii) payment for the Work properly
executed in accordance with the Contract Documents prior to the effective date of termination (the basis
for such payment shall be as provided in the Contract Documents), (iii) for the direct costs incurred by
Contractor in terminating the Work, including the cost of canceling subcontracts and purchase orders not
assumed by Owner, (iv) payment for all other out-of-pocket costs reasonably incurred by Contractor to
third parties with respect to termination of this Contract authorized in accordance with the provisions of
this Paragraph 15.4, and (v) ten percent (10%) of the unpaid portion of the total Contractor's fee, but
Owner shall not otherwise be responsible for damages for lost or anticipated fees and/or profits on Work
not performed on account of any termination described in this Paragraph 15.4. Owner also shall not be
obligated to reimburse Contractor for any central office overhead in connection with the termination.
However, in no event shall the amounts to be paid to Contractor pursuant to the preceding sentence, when
combined with the amounts previously paid to Contractor and the costs thereafter required to be paid by
Owner to complete the Work, exceed the Contract Sum. The amounts owing by Owner to Contractor
pursuant to the two immediately preceding sentences shall be as specified in Contractor's final
Application for Payment approved by Owner. If Owner terminates without cause, then Owner (or a
replacement contractor or another designee of Owner), shall, with respect to all subcontracts and purchase
orders which Owner does not elect to terminate (or cause Contractor to terminate) assume the obligations
of Contractor under such subcontracts and purchase orders covering the unperformed parts of the Work
and properly entered into in accordance with the Contract, and Owner (or such replacement contractor or
designee) shall indemnify Contractor from all liabilities thereafter arising thereunder.

Upon receipt of a notice of termination pursuant to this Paragraph 15.4, Contractor shall immediately,
according to instructions from Owner, proceed with performance of the following duties regardless of

delay in determining or adjusting amounts due under this Paragraph 15.4:

(D cease operation as specified in this notice;
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2) place no further orders and enter into no further subcontracts for materials, labor, services or
facilities except as otherwise specified in writing by Owner;

3) terminate all subcontracts and purchase orders to the extent that Owner does not elect to assume
such subcontracts and purchase orders; and

4) take actions that may be necessary, or that Owner may direct in writing, for the protection and
preservation of the Work.

In addition to payment for the Work performed prior to the effective date of termination and for any work
performed following the date of termination pursuant to Owner's written request, Contractor shall be
entitled to payment for materials timely fabricated off the Project site and delivered and stored in
accordance with the Owner's instructions.
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ITEM E-1

ADDENDUM TO RESIDENTIAL CONSTRUCTION CONTRACT
(Stipulated Price)

The provisions of this Addendum supplement and modify that certain Residential Construction

Contract  (“Contract”) dated  day of , 200 , by and between
, as Builder, and , as Owner, pertaining to
Lot , Block , Section , out of the Subdivision in Harris County, Texas.

In the event of any inconsistency between the provisions of the Contract, including the Plans and
Specifications and all other construction documents (hereinafter collectively referred to as the “Contract
Documents”), and the provisions of this Addendum, the provisions of this Addendum shall supercede and
control. References within the Contract to Contract shall mean the Contract as modified by this
Addendum. All capitalized terms used herein shall have the same respective meaning as set forth in the
Contract, except as otherwise defined herein.

1. Paragraph 2 is hereby amended by the addition of the following provisions at the end of such
paragraph:

The Contract Documents consist of this Contract, Drawings, Specifications, Addenda issued prior to the
execution of this Contract, other documents listed in this Contract and Modifications issued after
execution of this Contract.

Builder shall at once report to Architect errors, inconsistencies or omissions in the Contract Documents
which have been discovered by Builder. The intent of the Contract Documents is to include all items
necessary for the proper execution and completion of the Work for Builder. The Contract Documents are
complementary, and what is required by one shall be as binding as if required by all. Performance by
Builder shall be required only to the extent consistent with the Contract Documents and reasonably
inferable from them as being necessary to produce the intended results. All dimensions and clearances
necessary to the Work, as indicated on the Drawings and contained in the Specifications, shall be verified
by Builder at the job site before executing the relevant portion of the Work and Builder shall report any
discrepancies to the Architect for adjustment before any Work affected thereby is commenced.
Additionally, if sufficient detailed information is lacking, if Work is required in such a manner as to make
it impossible to produce first-class Work, or if discrepancies appear among Contract Documents, then
Builder shall request the Architect’s clarification or interpretation before proceeding with such Work.
Architect, as used herein, shall refer to

If Builder performs any Work in conformity with any Contract Document knowing it to be inconsistent
with any other Contract Document, without first specifically requesting and obtaining from the Architect
written instructions on how to proceed with respect to such inconsistency, the Builder shall be obligated
to correct such Work according to the direction of the Owner (with the Architect’s advice) without cost to
the Owner.

If requested by Owner, Builder shall update from time to time one record copy of the Drawings (the
“Record Drawings”), with color pencils to mark up said set with “record information” in a legible manner
to show: (i) material deviations from the Drawings made during construction; (ii) details in the Work not
previously shown except that to the extent that Architect should revise the Drawings to show such details;
(ii1) changes to existing conditions or existing conditions found to differ materially from those shown on
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any existing drawings; (iv) the actual installed position of equipment, piping, conduits, light switches,
electric fixtures, circuiting, ducts, dampers, access panels, control valves, drains, openings, and stub-outs
if shown on the original final Drawings and substantially different from the position shown on the
original final Drawings; and (v) such other information as either Owner or Architect may reasonably
request. Any changes resulting from change orders or other changes requiring Architect to modify the
Drawings shall be made by Architect at Owner’s expense. At the completion of the Work, Builder shall
deliver all Record Drawings to Owner. The provisions of this Paragraph 1 do not authorize Builder to
deviate from the Contract Documents except as otherwise expressly provided herein.

If Builder elects to employ a standard building practice prevalent in the surrounding locale as an
alternative and substantially equivalent building practice available in lieu of the specified procedure, the
Owner shall be notified of such election by the Builder prior to Builder commencing such Work and the
Owner shall have the right to insist on performance as required by the Contract Documents.

The Drawings and Specifications are to be of equal priority. In the event of any internal inconsistency in
either the Drawings or Specifications, or with each other, the appropriate method of performing the Work,
in the event of the above mentioned inconsistency, shall be determined by Architect. Figures take
precedence over physical scale measurements. Large scale details take precedence over smaller scale
details. Drawings take precedence in regard to dimensions, when in conflict with Mechanical and
Structural Drawings, except for the size of the structural members. Specifically titled drawings and
sections of the Specifications take precedence over indication of the item in a collateral way. Existing
conditions take precedence over Drawings and Specifications for dimensions.

Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or catalog
numbers are given, it is done for the express purpose of establishing a standard of function, dimension,
appearance, and quality of design, in harmony with the Work, and is not intended for the purpose of
limiting competition.

When more than one restriction for a specified material, brand, or construction process is given for an
item in the Drawings and Specifications, Builder shall comply with all restrictions. When more than one
optional material, brand or construction process is specified for a particular item of work, the choice shall
be the Builder’s. Builder may use the one Builder considers to its advantage to use.

List of “work included” and “work excluded” in the Drawings and Specifications are not intended to
enumerate each and every item of work or appurtenance required, and must be used in conjunction with
other portions of the Contract Documents.

If Builder proposes or installs any substitution of building materials called for in the Contract Documents,
Builder represents and warrants that they are equal in quality, function and appearance to the items called
for by the Contract Documents and that the substitutions will be as easily maintained and of equal
durability as the specified items. If the Owner has specifically selected certain items, including and
without limitation, Allowance Items, such items should not be substituted for by Builder without the
Owner’s prior written approval.

2. With respect to Paragraph 3 of the Contract, in the event that the Builder defaults hereunder and
this Contract is terminated, the Commencement Fee shall be refunded as part of Owner’s damages,
particularly if the Builder has not yet commenced the Work.

3. With respect to Paragraph 3(b), all Applications for Payment shall be on an A1A form G702 and

G703 and provide for a retainage of ten percent (10%). No retainage will be withheld for the Owner-
furnished items unless requested by Owner and arrangements satisfactory to Builder made with respect to
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such retainage. All Applications for Payment submitted by Builder are subject to the approval of the
Architect and Owner’s Lender, and Applications for Payment received by Owner, Owner’s Architect and
Lender will be paid not later than five (5) business days following receipt of such Applications for
Payment, less any amount that Architect or Lender fails to approve due to defective work or work
otherwise not in compliance with the requirements of the Contract Documents. If any portion of an
Application for Payment is not approved by the Owner’s Architect or Lender, Owner will indicate in
writing the reason why such work is deemed to be defective or otherwise not in compliance with the
requirements of the Contract Documents.

Upon Substantial Completion of the Work, Owner shall have paid Builder a sum sufficient to increase the
total payments up to 90% of the Contract Price, less such amounts as are withheld pursuant to Paragraph
23(a).

At the time each progress payment is made to Builder, Builder will deliver to Owner Builder’s Partial
Release of Lien in the form attached hereto as Exhibit “C” covering such progress payment.

Not later than the date of each subsequent Application for Payment, the Builder shall submit to the Owner
releases of liens for all subcontractors and suppliers who have performed any services or provided any
materials for the Home since the date of the preceding Application for Payment and were paid from such
progress payment. Each release of lien shall waive and release all rights of the affiant to claim or assert
any lien against the Home either for the period through the last day included in the previous Application
for Payment (“Partial Release of Lien”) or for the affiant’s completed work on the Home (“Final Release
of Lien”), as applicable.

Builder shall promptly pay all bills for labor and material performed and furnished by others in
connection with the construction, furnishing and equipping of the improvements and performance of the
Work. Provided that Builder has been paid by Owner all sums (or the applicable portion thereof) due to
Builder pursuant to the Contract (other than under the circumstances of Paragraph 23[a] hereof), Builder
shall not voluntarily permit any laborer’s, materialmen’s, mechanic’s, or other similar liens to be filed or
otherwise imposed on any part of the Work or the property on which the Work is performed. If any
laborer’s, materialmen’s, mechanic’s, or other similar lien or claim thereof is filed or otherwise imposed
against the Property, Builder, within thirty (30) days after actual notice to Builder of the filing of such lien
or other imposition thereof, shall cause such lien to be released or otherwise discharged, except as to liens
which Builder is contesting in good faith by appropriate action diligently pursued, provided Builder has
notified Owner of the nature of such lien and informed Owner of the type of action being pursued by
Builder and, if requested by Owner, has provided Owner with a surety bond satisfactory to Owner,
sufficient to cover such claim in the event Builder is unsuccessful in contesting same or has made other
arrangements satisfactory to Owner. If, however, Builder, within the aforesaid thirty (30) day period,
does not cause such lien either to be released and discharged forthwith or contests same in the manner
provided hereinabove, then Owner shall have the right to pay all sums necessary to obtain such release
and discharge and reduce the Contract Price by the amount of such payments made by Owner. Builder
shall indemnify, defend and hold harmless Owner from all claims, losses, demands, causes of action or
suits of whatever nature arising out of any such lien or that part of the Work covered thereby.

4, Paragraph 3(c) of the Contract is hereby deleted and replaced by the following paragraphs:

Subject to Paragraph 23(a), prior to possession by Owner, final payment, constituting the entire unpaid
balance of the Contract Price, shall be made by Owner to Builder not later than thirty (30) days after the
Work has been substantially completed, the Contract fully performed, and a Certificate of Occupancy, if
applicable, or other final occupancy permit has been issued by the (municipal authority)

At the time of final payment, Builder will deliver to Owner Builder’s final release of lien in the form
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attached hereto as Exhibit ”D” covering such progress payments and final release of lien instruments from
all subcontractors and suppliers who performed any services or provided any materials for the Home.

Promptly following Owner’s receipt of the final occupancy permit or Certificate of Occupancy, as
applicable, Owner will deliver Owner’s punch list to Builder. Builder will promptly commence the
completion and/or correction of punch list items within twenty-one (21) days thereafter. Upon the
twenty-first (21st) day following delivery of the punch list, Owner and Builder will walk-through the
Home to review the status of the punch list items. Within ten (10) days following the walk-through,
Builder will complete or correct all punch list items not theretofore completed by Builder and possession
of the Property shall be delivered to Owner. If, however, Builder has not completed or corrected, as
applicable, all punch list items by the expiration of said ten (10) day period, final payment will be made
by Owner to Builder, less one hundred twenty-five percent (125%) of the value assigned by Owner and
Builder to the punch list items not yet completed or corrected, and possession of the Property shall be
delivered to Owner. Payment with respect to such punch list items shall be made by Owner on an item-
by-item basis within ten (10) days following the completion of such item(s).

5. Paragraph 3(d) of the Contract is hereby added to read as follows:

Payments due and unpaid under this Contract shall bear interest from the date payment is due at the lesser
of ten percent (10%) per annum or the maximum non-usurious rate of interest permitted by law. No
interest shall be payable on retainage as long as the retainage is timely paid in accordance with this
Contract.

6. The following is hereby added to Paragraph 6 of the Contract to read as follows:

Builder shall fully acquaint itself with all existing conditions and limitations affecting the Work,
including, without limitation, all property lines, utility locations, existing improvements, elevations, and
site and local conditions. Claims for additional compensation or extensions of time because of the failure
of Builder to familiarize itself with conditions at the site will not be allowed. It is not intended by this
provision to preclude claims for additional compensation or extension of time for conditions that would
not reasonably be foreseen from a diligent visual inspection of the site, Builder’s review of soils reports
furnished by Owner, or Builder’s experience in building in the area.

If conditions are encountered at the site which are subsurface or otherwise concealed physical conditions
which differ materially from those indicated in the Contract Documents, including the soils reports
furnished by Owner, or unknown physical conditions of an unusual nature, which differ materially from
those ordinarily found to exist and generally recognized as inherent in construction activities of the
character provided for in the Contract Documents then notice by the observing party shall be given to the
other party promptly before conditions are disturbed and in no event later than ten (10) days after first
observance of the conditions. Architect will promptly investigate such conditions and, if they differ
materially and cause an increase or decrease in Builder’s cost of, or time required for, performance of any
part of the Work, will recommend an equitable adjustment in the Contract Price. If Architect determines
that the conditions at the site are not materially different from those indicated in the Contract Documents
or soils reports delivered to Builder and that no change in the terms of the Contract Documents is
justified, Architect shall so notify Owner and Builder in writing, stating the reasons. Claims by either
party in opposition to such determination must be made within twenty-one (21) days after Architect has
given notice of the decision.

7. The third grammatical sentence of Paragraph 9 of the Contract is hereby deleted and replaced by
the following:
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The Owner may order changes in the Work consisting of additions, deletions or modifications. If the cost
of any change in the Work cannot be agreed upon by Owner and Builder, Builder, provided Builder
receives a written order signed by Owner, shall nevertheless promptly proceed with the Work involved.
The cost of such Work shall then be determined by the Architect on the basis of actual cost and savings of
those performing the Work attributable to the change, plus percent (__ %) for profit and
overhead. In such case, Builder shall keep and present, in such form as Owner may prescribe, an itemized
accounting together with appropriate supporting data for inclusion in a Change Order. Pending final
determination of cost to Owner, payments shall be made on the Architect’s Certificate for Payment. With
respect to any additive change involving the purchase of materials, Owner shall pay the additional amount
at the time the materials are ordered by Builder if required by the supplier. Any additional cost involving
labor performed by Builder or a subcontractor shall be paid for in the Builder’s draw request following
performance of such work. The amount of credit to be allowed by Builder to Owner for any deletion or
change which results in a net decrease in the cost of the Work will be the amount of the actual net cost as
confirmed by the Architect. When both additions and credits are involved in any one change, the
allowance for overhead and profit shall be figured on the basis of the net increase or net decrease, as
applicable.

8. The first grammatical sentence in the last grammatical paragraph in Paragraph 9 of the Contract is
hereby deleted.
9. With respect to Paragraph 10 of the Contract, the Builder shall not unreasonably withhold its

approval of the Owner’s separate contractors. Notwithstanding the statement in Paragraph 10 that a
subcontractor is not an Agent or representative of the Builder, the Builder shall be responsible for such
subcontractor’s work.

10. The last grammatical sentence of Paragraph 11(a) is amended to read as follows: Owner hereby
agrees to indemnify, defend and hold Builder and Builder’s agents, subcontractors, successors and assigns
(collectively, the “Builder Parties” [excluding, however, any claims asserted by any employees of the
Builder Parties]), harmless from and against any and all claims, damages, liabilities, injuries, losses, fees,
costs and expenses, including, but not limited to, court costs, reasonable attorney’s fees (whether or not
litigation is commenced) of whatever nature or type, Contractor and the Contractor Parties may hereafter
suffer, incur or be required to pay out by reason of: (a) any injury or damage sustained or purported to
have been sustained by any person as a result of the acts or omissions of the Owner or any of the
Owner’s Parties. The Owner’s indemnification obligation hereunder shall be subject to the laws of
comparative negligence.

The Builder shall be responsible for initiating, maintaining and supervising all prudent safety precautions
and programs in connection with the performance of the Work. Builder shall give notices and comply
with all applicable laws, ordinances, rules, regulations and lawful orders of public authorities bearing on
the safety of persons and property and protection from damage, injury or loss. The Builder shall promptly
remedy damage and loss to property caused in whole or in part by the Builder, subcontractor, a sub-
subcontractor or anyone directly or indirectly employed by any of them, or by anyone for whose acts they
may be liable and for which the Builder is responsible under this paragraph except for damages and losses
attributable by acts or omissions of the Owner or Owner’s contractors, agents or employees or by anyone
for whose acts any of them may be liable, and not attributable to the fault or negligence of the Builder.

Notwithstanding anything to the contrary contained in the Contract Documents, and notwithstanding any
liability insurance maintained or required to be maintained by Owner or Builder under the Contract
Documents, Builder hereby agrees to indemnify, defend and hold Owner and Lender, their agents, legal
representatives, successors and assigns (collectively, the “Owner Parties”), harmless from and against any
and all claims, damages, liabilities, injuries, losses (including, without limitation, any claim for injury to,
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loss or use, or destruction of property) fees, costs and expenses, including but not limited to, court costs
and reasonable attorney’s fees (whether or not litigation is commenced), of whatever nature or type,
Owner and the Owner’s Parties may hereafter suffer, incur or be required to pay out by reason of: (a) any
injury or damage sustained or purported to have been sustained by any person or thing as a result of the
construction work contemplated hereby; or (b) any other act or omission of Builder, its agents,
representatives or other persons who are at any time during the course of erection and construction of the
improvements on the Property, including, but not limited to, subcontractors, laborers, materialmen and
suppliers. All of the Builder’s indemnification obligations hereunder shall be subject to the laws of
comparative negligence.

11. With respect to Paragraph 11(b) of the Contract, the Builder will cause trees and vegetation to be
preserved in accordance with the guidelines described in the report (“Report”) attached hereto as
Exhibit  and made part hereof for all purposes. If the Builder has any questions with respect to any
methods of protection specified in the Report, the Builder shall contact prior to
commencing any portion of the Work which effects such trees and vegetation.

12. The following provisions are hereby added to Paragraph 12 to read as follows:

Certificates of such insurance shall be delivered to Owner and

(“Lender”) prior to the commencement of the Work. Each policy of insurance obtained by Builder
pursuant to the Contract shall provide (i) that such policy shall not be cancelled, endorsed, altered or
re-issued to effect a change in coverage for any reason or to any extent whatsoever unless the insured
shall have first given Owner and Lender at least fifteen (15) days prior written notice; (ii) that Owner
and/or Lender may, but shall not be obligated to, make premium payments to prevent the cancellation,
endorsement, alteration or re-issuance of such policy; (iii) that the Builder’s risk policies shall be payable
to Owner and Lender as their interests may appear and be subject to the standard mortgage clause; and
(iv) Owner and Lender shall be named as an additional insured on the Builder’s commercial general
liability policy. The Builder’s statutory worker’s compensation insurance policy shall be endorsed with a
waiver of subrogation in favor of Owner. The Builder’s commercial general liability insurance shall be
endorsed to be primary as to any act of, by, through or under Builder at the Property.

Owner and Builder agree that in the event Owner or Builder (“First Party”) sustains a loss by reason of
fire, damage or other casualty which is covered by a fire or extended coverage insurance policy or
builder’s risk policy or other policy required to be carried by the First Party under this Contract, including
protection against theft, burglary and vandalism, and such fire, casualty or damage is caused in whole or
in part by the acts or omissions of the other party hereto (“Second Party”) or the Second Party’s agents,
servants or employees, then the First Party agrees to look solely to its insurance proceeds (if any); and the
First Party shall not be entitled to the recovery of damages against the Second Party or the agents,
servants, employees, heirs, legal representatives or assigns of the Second Party; and no third party shall
have any right of recovery against the Second Party or the agents, servants, employees, heirs, legal
representatives or assigns of the Second Party by way of subrogation or assignment.

13. With respect to Paragraph 13 of the Contract, Owner’s approval of certain items from an aesthetic
standpoint shall not be construed as total acceptance of all respects of the Work, particularly those
portions of the Work not susceptible to review by Owner’s visual observations.

14. The following is hereby added to Paragraph 14:

Builder does hereby assign and transfer to Owner all warranties heretofore or hereafter received by

Builder with respect to subcontracts and purchase orders covering materials incorporated into the Work;
provided, however, Owner and Builder agree that during the warrant period hereinafter referred to,
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Builder shall be obligated to enforce such warranties at no cost or expense to Owner, except for
warranties relating to home appliances and other consumer products which shall be enforced directly by
Owner.

The Limited Warranty described in Paragraph 14 shall be the

edition, subject, however, to those

modifications agreed to in writing by Builder and Owner.
15. Paragraph 15(a) is hereby deleted and replaced by the following:

The Owner may terminate the Contract if the Builder:

(1) persistently or repeatedly refuses or fails to supply enough properly skilled workers or proper
materials;

(i1) persistently disregards laws, ordinances, or rules, regulations or orders of a public authority
having jurisdiction;

(ii1) otherwise is guilty of a material breach of the Contract Documents;

(iv) Builder becomes insolvent, or makes a transfer in fraud of creditors, or makes an assignment for
the benefit of creditors;

v) Builder files or has filed against it a petition under any chapter or section of the united States
Bankruptcy Code, as amended, or under any similar law or statute of the United States or any
state thereof, or shall be adjudged bankruptcy or insolvent in any legal proceeding;

(vi) a receiver or trustee is appointed for all or a significant portion of the assets of Builder;

(vii)  Builder actually or constructively abandons, or puts Owner on actual or constructive notice that it
intends to abandon, the Home, except where Builder has given Owner written notice that it is
stopping Work as authorized by the provisions of the Contract Documents.

If an event of default by Builder specified in this Paragraph 15(a) should occur, then, in addition to all
other remedies of Owner under the Contract Documents and available at law or in equity, Owner may, if
the Builder fails to cure such default within ten (10) days following written notice thereof from Owner (or
in the case of a default which cannot be cured within ten [10] days Builder fails to commence the curing
of such default within ten [10] days and continuously prosecutes such curing until completion, which
curing shall occur not later than thirty [30] days following written notice of such default from Owner or as
soon as reasonably possible thereafter, but in no event beyond the date which Owner has advised Builder
that such default must be cured for Owner to avoid a default under its Loan Contract with Owner’s
Lender), immediately and without further notice terminate the Contract and take possession of the site and
of all materials, equipment, tools and construction equipment and machinery thereon owned by Builder,
accept an assignment of subcontracts and supply Contracts which Owner elects to assume and may finish
the Work by whatever reasonable method Owner and Architect may deem expedient.

After any termination of this Contract by Owner pursuant to this Paragraph 15(a), Builder shall not be
entitled to any further payment under this Contract except to the extent of any amount by which Work
completed or installed by Builder prior to such termination and not previously paid for by Owner exceeds
the amount due by Builder to Owner under this Paragraph 15(a) (including all damages which Owner
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would be entitled to recover as a result of the breach of this Contract by Builder), and even then only at
such time as the Work is finally completed. It is expressly agreed that pursuit by Owner of any one or
more of the remedies provided herein or otherwise available at law or in equity shall not constitute an
election of remedies by Owner, nor shall forbearance by Owner to enforce one or more of the remedies
provided herein upon an event of default by Builder be deemed or construed to constitute a waiver of such
default.

If the unpaid balance of the Contract Price exceeds the cost of finishing the Work, including
compensation for the Architect’s services and expenses made necessary thereby, such excess shall be paid
to the Builder within fifteen (15) days following written demand therefor. If such costs exceed the unpaid
balance, the Builder shall pay the difference to the Owner within fifteen (15) days following written
demand therefor. The amount to be paid to the Builder or Owner, as the case may be, shall be certified by
the Architect, upon application, and its obligation for payment shall survive termination of the Contract.

16. Paragraph 15(b) is hereby deleted and replaced by the following:

If Owner fails or refuses to comply with the Owner’s payment obligations under this Contract and Owner
fails to cure the same within thirty (30) days following written notice from Builder, then Builder may
terminate this Contract and/or stop the Work. The foregoing shall not limit any and all rights and
remedies of Builder under applicable law which Builder may pursue at its option upon default by Owner,
being in addition to the remedies of Builder as provided for in the Mechanic’s and Materialmen’s lien
Contract (if any) or other instrument executed between the parties hereto which grants to Builder the right
to foreclose or exercise other remedies as therein provided.

17. Notwithstanding anything contained in Paragraph 16 to the contrary, Builder represents and
warrants that the Builder has no actual knowledge of health hazards or environmental conditions affecting
the Property and that Builder has not used and will not in the future use materials constituting hazardous
substances in connection with its construction on the Property.

18. With respect to Paragraph 22 of the Contract, Builder shall not assign this Contract or any rights
under this Contract, although Owner acknowledges that Builder will enter into subcontracts and purchase
orders with respect to the Work.

19. Paragraph 23(a) of the Contract is hereby added to read as follows:

Payments may be withheld by Owner on account of (1) defective Work disapproved by Architect,
(2) claims filed by third parties, (3) failure of Builder to make payments properly to Subcontractors or for
labor, materials or equipment, (4) reasonable evidence that the Work cannot be completed for the unpaid
balance of the Contract Price, or (5) persistent failure to carry out the Work in accordance with the
Contract Documents. When the above reasons for withholding a portion of the payment are removed,
payment shall promptly be made from amounts previously withheld.

20. Paragraph 23(b) of the Contract is hereby added to read as follows:

Builder shall comply with and give notices required by laws, ordinances, rules, regulations and lawful
orders of public authorities bearing on performance of the Work; provided, however, that Builder shall
not be responsible for cost of obtaining approvals or certifications from any engineer or Architect as long
as such approvals or certifications do not relate to Builder’s defective Work or Work re-executed by
Builder. Requirements of public authorities mentioned in this Paragraph 23(b) apply as minimum
requirements only. They do not supersede more stringent requirements stated elsewhere in the Contract
Documents. If changes must be made to the Contract Documents because of a change in law or
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governmental regulations after the effective date hereof, appropriate adjustments will be made in the
Contract Price.

21. Paragraph 23(c) of the Contract is hereby added to read as follows:

Builder shall keep the site of the Home reasonably clean and free from rubbish, excess debris, surplus and
waste material and shall remove the same from the site of the Home as the Work progresses, all as and
when required by the Contract Documents and applicable laws or deed restrictions. If Builder fails to do
so after seven (7) days’ written notice from Owner, Owner may remove same at Builder’s expense. In the
event Owner undertakes the removal of same from the site of the Home, such removal will in no way
qualify or limit Builder’s obligations under the Contract Documents. At completion of the Work, Builder
shall remove from and about the Home waste materials, rubbish, Builder’s tools, construction equipment,
machinery and surplus materials.

22. Paragraph 23(d) of the Contract is hereby added to read as follows:

Builder shall provide Owner, Architect and the Lender’s inspector, if any, access to the Work in
preparation and progress wherever located.

23. Paragraph 23(e) of the Contract is hereby added to read as follows:

To the fullest extent permitted by law, Builder shall indemnify and hold harmless Owner, and agents and
separate contractors of Owner from and against claims, damages, losses and expenses, including but not
limited to reasonable attorneys’ fees, arising out of or resulting from performance of the Work by Builder,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or
death, or to injury to or destruction of tangible property (other than the Work itself except to the extent
covered by Builder’s risk insurance) including loss of use resulting therefrom, but only to the extent
caused in whole or in part by negligent acts or omissions of Builder, one of Builder’s Subcontractors or
anyone directly or indirectly employed by them or anyone for whose acts they may be liable.

The obligations of Builder under this Paragraph 23(e) shall not extend to the liability of Architect,
Architect’s consultants, and agents and employees of any of them arising out of (1) the preparation or
approval of maps, drawings, opinions, reports, surveys, Change Orders, designs or specifications, or (2)
the giving of or the failure to give directions or instructions by Architect, Architect’s consultants, and
agents and employees of any of them provided such giving or failure to give is a cause, in whole or in
part, of the injury or damage.

24. Paragraph 23(f) of the Contract is hereby added to read as follows:

Any encroachments made by Builder or his subcontractors on adjacent properties or easements due to
construction as revealed by an improvement survey will be the responsibility of Builder, and Builder shall
correct these encroachments within fifteen (15) days of the date of the improvement survey at the sole
cost and expense of Builder, either by the removal of the encroachments or satisfactory Contracts with the
adjacent property owners or the holders of easements allowing the encroachments to remain. Builder may
rely on the survey of the Property furnished by Owner in locating the foundation and other improvements.

25. Paragraph 23(g) of the Contract is hereby added to read as follows:
Owner reserves the right to perform construction or operations related to the Home with Owner’s own

forces and to award separate contracts in connection with other portions of the Home or other
construction or operations on the site under conditions of the contract identical or substantially similar to
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these, including those portions related to insurance and waiver of subrogation. If Builder claims that
delay or additional cost is involved because of such action by Owner, Builder shall make claims as
provided elsewhere in the Contract Documents. Builder shall afford Owner’s separate contractors
reasonable opportunity for the introduction and storage of their equipment and performances or activities
and shall connect and coordinate Builder’s construction and operations with separate contractors as
required by the Contract Documents. Owner shall require its separate contractors to cooperate and
coordinate with Builder.

26. Paragraph 23(h) of the Contract is hereby added to read as follows:

When any non-conforming work is found or confirmed by Owner, Builder, at Builder’s expense, shall
correct the entire area of Work involved, unless Builder can completely define the limits of the non-
conforming work.

27. Paragraph 23(i) of the Contract is hereby added to read as follows:

Builder acknowledges that Owner will borrow certain funds to finance the construction of the Work and,
that as a condition to any loans to Owner, Owner will collaterally assign this Contract to the Lender and
Lender may require from time to time certain statements, certificates, and documents from Builder.
Builder covenants and agrees that any lien, statutory, expressed or implied, right and interest (whether
choate or inchoate and including, without limitation, all mechanics’ and materialmen’s liens under the
applicable laws and statutes of the State of Texas) which are owned or claimed by Builder or shall exist or
shall hereafter accrue to the benefit of Builder for labor performed, materials furnished and Work done on
this Home, shall be and remain subordinate, second and inferior to any first and second lien securing the
payment of an acquisition, interim construction and/or permanent loan and all advances made thereunder,
and to any renewals, extensions or rearrangements thereof. Neither Builder nor any Subcontractor or
other party shall be permitted to remove any improvements or other property constructed or installed or
delivered in connection with the Work notwithstanding that such improvements or other property can be
removed without material injury to any improvements not sought to be removed by any lien claimant and
without such injury to any improvements sought to be removed by any lien claimant. A subordination
provision to this effect applicable to liens and lien rights of Subcontractors shall be contained in all
Subcontracts entered into by Builder, and Builder will indemnify and hold Owner harmless from any
failure or refusal of any Subcontractor to comply with this provision, as well as any assertion by such
Subcontractor that such Subcontractor’s lien is prior to or of equal dignity with the Lender’s lien. At the
request of Owner, Builder shall, without delay, execute or cause to be executed, such additional
documents as may be required from time to time by the Lender to give effect to the provisions hereof and
furnish documents, releases and waivers evidencing payments to Subcontractors and suppliers and such
Subcontractors’ and suppliers’ release of liens arising out of the performance of the Work. Owner will
authorize Lender to transfer payments only to Builder if and when Builder becomes entitled to such
payments pursuant to Paragraph 3, upon approval by Owner.

In the event of a default by Owner under its interim loan agreement with Lender, the unperformed part of
this Contract will be performed by Builder for the benefit and at the expense of the Lender, should the
Lender so elect, provided that there is no material interruption in the prosecution of the Work and that
Builder has been paid for all Work done to date.

28. Paragraph 23(j) of the Contract is hereby added to read as follows:
The Architect will interpret and decide matters concerning performance under and requirements of the

Contract Documents on written request of either the Owner or Builder. The Architect will make initial
decisions on all claims, disputes or other matters in question between the Owner and Builder, but will not
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be liable for results of any interpretations or decisions rendered in good faith. The Architect’s decisions
in matters relating to aesthetic effect will be final if consistent with the intent expressed in the Contract
Documents. All other decisions of the Architect, except those which have been waived by making or
acceptance of final payment except those which have been waived by making an acceptance of final
payment - subject to mediation and arbitration in accordance with the provisions of Paragraph 17.

209. Paragraph 23(k) of the Contract is hereby added to read as follows:

Due to the benefit accruing to the Owner as a result of having a unique dwelling, Builder agrees not to use
the Plans in connection with any other construction that Builder may be involved with and Builder agrees
not to provide the Plans to any other person or entity. This provision shall survive the completion of the

Home and the expiration of this Contract.

Except as amended by this Addendum, the Contract Documents remain unchanged and continue in full
force and effect.

Signed for identification:

OWNER BUILDER
By: By:

Name: Name:

Title: Title:
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ITEM E-2

ADDENDUM TO RESIDENTIAL CONSTRUCTION AGREEMENT
(Cost Plus)

The provisions of this Addendum supplement and modify that certain Residential

Construction Agreement ("Agreement") dated  day of , 200, by and between
, as Builder, and , as Owner,
pertaining to Lot , Block , Section , out of the Subdivision in Harris

County, Texas.

In the event of any inconsistency between the provisions of the Agreement, including the
Plans and Specifications and all other construction documents (hereinafter collectively referred
to as the "Contract Documents"), and the provisions of this Addendum, the provisions of this
Addendum shall supercede and control. References within the Agreement to Agreement shall
mean the Agreement as modified by this Addendum. All capitalized terms used herein shall
have the same respective meaning as set forth in the Agreement, except as otherwise defined
herein.

1. Paragraph 2 is hereby amended by the addition of the following provisions at the end of
such paragraph:

The Contract Documents consist of this Agreement, Drawings, Specifications, Addenda issued
prior to the execution of this Agreement, other documents listed in this Agreement and
Modifications issued after execution of this Agreement.

Builder shall at once report to Architect errors, inconsistencies or omissions in the Contract
Documents which have been discovered by Builder. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work for Builder.
The Contract Documents are complementary, and what is required by one shall be as binding as
if required by all. Performance by Builder shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the
intended results. All dimensions and clearances necessary to the Work, as indicated on the
Drawings and contained in the Specifications, shall be verified by Builder at the job site before
executing the relevant portion of the Work and Builder shall report any discrepancies to the
Architect for adjustment before any Work affected thereby is commenced. Additionally, if
sufficient detailed information is lacking, if Work is required in such a manner as to make it
impossible to produce first-class Work, or if discrepancies appear among Contract Documents,
then Builder shall request the Architect's clarification or interpretation before proceeding with
such Work. Architect, as used herein, shall refer to

If Builder performs any Work in conformity with any Contract Document knowing it to be
inconsistent with any other Contract Document, without first specifically requesting and
obtaining from the Architect written instructions on how to proceed with respect to such incon-
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sistency, the Builder shall be obligated to correct such Work according to the direction of the
Owner (with the Architect's advice) without cost to the Owner.

If requested by Owner, Builder shall update from time to time one record copy of the Drawings
(the "Record Drawings"), with color pencils to mark up said set with "record information" in a
legible manner to show: (i) material deviations from the Drawings made during construction; (ii)
details in the Work not previously shown except that to the extent that Architect should revise
the Drawings to show such details; (iii) changes to existing conditions or existing conditions
found to differ materially from those shown on any existing drawings; (iv) the actual installed
position of equipment, piping, conduits, light switches, electric fixtures, circuiting, ducts,
dampers, access panels, control valves, drains, openings, and stub-outs if shown on the original
final Drawings and substantially different from the position shown on the original final
Drawings; and (v) such other information as either Owner or Architect may reasonably request.
Any changes resulting from change orders or other changes requiring Architect to modify the
Drawings shall be made by Architect at Owner's expense. At the completion of the Work,
Builder shall deliver all Record Drawings to Owner. The provisions of this Paragraph 2 do not
authorize Builder to deviate from the Contract Documents except as otherwise expressly
provided herein.

If Builder elects to employ a standard building practice prevalent in the surrounding locale as an
alternative and substantially equivalent building practice available in lieu of the specified
procedure, the Owner shall be notified of such election by the Builder prior to Builder
commencing such Work and the Owner shall have the right to insist on performance as required
by the Contract Documents.

The Drawings and Specifications are to be of equal priority. In the event of any internal
inconsistency in either the Drawings or Specifications, or with each other, the appropriate
method of performing the Work, in the event of the above mentioned inconsistency, shall be
determined by Architect. Figures take precedence over physical scale measurements. Large
scale details take precedence over smaller scale details. Drawings take precedence in regard to
dimensions, when in conflict with Mechanical and Structural Drawings, except for the size of the
structural members. Specifically titled drawings and sections of the Specifications take
precedence over indication of the item in a collateral way. Existing conditions take precedence
over Drawings and Specifications for dimensions.

Where in the Drawings and Specifications, certain products, manufacturer's trade names, or
catalog numbers are given, it is done for the express purpose of establishing a standard of
function, dimension, appearance, and quality of design, in harmony with the Work, and is not
intended for the purpose of limiting competition.

When more than one restriction for a specified material, brand, or construction process is given
for an item in the Drawings and Specifications, Builder shall comply with all restrictions. When
more than one optional material, brand or construction process is specified for a particular item
of work, the choice shall be the Builder's. Builder may use the one Builder considers to its
advantage to use.
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List of "work included" and "work excluded" in the Drawings and Specifications are not
intended to enumerate each and every item of work or appurtenance required, and must be used
in conjunction with other portions of the Contract Documents.

If Builder proposes or installs any substitution of building materials called for in the Contract
Documents, Builder represents and warrants that they are equal in quality, function and
appearance to the items called for by the Contract Documents and that the substitutions will be as
easily maintained and of equal durability as the specified items. If the Owner has specifically
selected certain items, including and without limitation, Allowance Items, such items should not
be substituted for by Builder without the Owner's prior written approval.

2. Note: With respect to Paragraph 3, the Builder’s Fee should either be a fixed
amount or a percentage of the Cost of the Work, but not both. Additionally, if the Owner
desires a Guaranteed Maximum Price, Paragraph 3 needs to be amended to establish a
Guaranteed Maximum Price.

3. The last grammatical sentence of the first grammatical paragraph of Paragraph 3 shall be
deleted and replaced with the following:

The term “Cost of the Work™ shall mean the costs necessarily incurred by Contractor in good
faith in the proper performance of the Work. Such costs shall be at rates not higher than the
standard paid at the place of the Project for work similar to the Work covered by the Contract
Documents, except with the prior consent of the Owner. The Contractor shall consult with
Owner as to the need to obtain competitive bids with respect to several major components of the
Project. The Cost of the Work shall include only the items set forth in this Paragraph 3, but shall
be subject to the limitations and exclusions of this Paragraph 3 set forth below:

The term “Cost of the Work™ shall not include any of the following items:

(a) Overhead or general expenses of the Contractor of any kind except as may be expressly
included in Exhibit “ " as a Project Cost.

(b) Costs due to the negligence of the Contractor a Subcontractor or anyone directly or
indirectly employed by either, or for acts for which either may be liable, including but
not limited to the correction of defective Work and the disposal of materials or
equipment improperly supplied.

(¢) Notwithstanding the breakdown or categorization of any costs to be reimbursed in
Paragraph 3 or elsewhere in the Contract Documents, there shall be no duplication of
payment of any particular items for which payment is requested that can be
characterized as falling into more than one of the types of compensable or reimbursable
categories.

(d) Any cost or expense incurred under any indemnification obligation of Contractor
hereunder.
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(e) Any repairs to the Work performed by Contractor following Substantial Completion in
satisfaction of a warranty of the Work made to Owner in excess of the warranty
contingency.

(f) Losses and expenses sustained by Contractor, Subcontractors or Sub-subcontractors,
not compensated by insurance or otherwise, if such losses and expenses are due to
infidelity or dishonesty on the part of any employee of Contractor, Subcontractors or
Sub-subcontractors, or others to whom their respective property may be entrusted,
inventory shortage or unexplained disappearance.

(g) Any of the Contractor’s income or excess profits, corporation, franchise or similar
taxes.

4. The following provisions are added to Paragraph 3: The provisions of Subparagraph 3(f)
are subject to provisions of Paragraph 1 of this Addendum pertaining to Builder notifying Owner
of any significant discrepancies in the Plans and Specifications or omissions prior to proceeding
with such Work.

Owner and Builder will establish a joint checking account for all draws to be wire transferred to
such account. Both Owner and Builder will be signatories on this account with only one
signature required on checks. Builder will be responsible for paying all bills out of this account
and for providing Owner with a detailed monthly accounting and copy of the check register on a
monthly basis not later than the fifteenth (15™) day of each month for the draws received by
Builder and the payments made by Builder during the prior month.

All cash discounts shall accrue to the benefit of the Owner. All trade discounts, rebates and
refunds and all returns from sale of surplus material and equipment shall accrue to the Owner.

With respect to the Schedule of Values attached hereto as Exhibit “ , the line item amount are
estimated for control purposes and will float from time to time based upon the length of the
Project. The Builder shall have the right to reallocate line items comprising the Schedule of
Values from time to time to cover cost overruns when the Contractor can demonstrate savings in
other line items. Such adjustments, if they exceed more than  percent (%) of any line
item, shall be subject to the Owner’s approval, which approval shall not be unreasonably
withheld.

The Builder accepts the relationship of trust and confidence established between it and Owner
under this Contract. Builder further agrees to furnish efficient business administration and
superintendence and to furnish at all times an adequate supply of workers and materials, and to
perform the Work in the best way and in the most expeditious and economical manner consistent
with the interests of the Owner.

Owner, at its sole cost and expense, upon reasonable notice to Builder, shall have the right to
review, copy and/or audit all of Builder’s check register, books, records, subcontracts, purchase
orders, statements, invoices, bills, and other documents of any kind relating to the Project.
Builder shall cooperate with Owner and its representatives and agents during such review of
Builder’s books, records, and related documents.
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5. With respect to Paragraph 4, all Applications for Payment shall be on an A1A form G702
and G703 and provide for a retainage of ten percent (10%). No retainage will be withheld for the
Owner-furnished items unless requested by Owner and arrangements satisfactory to Builder
made with respect to such retainage. All Applications for Payment submitted by Builder are
subject to the approval of the Architect and Owner's Lender, and Applications for Payment
received by Owner, Owner's Architect and Lender will be paid not later than five (5) business
days following receipt of such Applications for Payment, less any amount that Architect or
Lender fails to approve due to defective work or work otherwise not in compliance with the
requirements of the Contract Documents. If any portion of an Application for Payment is not
approved by the Owner's Architect or Lender, Owner will indicate in writing the reason why
such work is deemed to be defective or otherwise not in compliance with the requirements of the
Contract Documents.

Upon Substantial Completion of the Work, Owner shall have paid Builder a sum sufficient to
increase the total payments up to 90% of the Contract Price, less such amounts as are withheld
pursuant to Paragraph 22(a).

At the time each progress payment is made to Builder, Builder will deliver to Owner Builder's
Partial Release of Lien in the form attached hereto as Exhibit " " covering such progress
payment.

Not later than the date of each subsequent Application for Payment, the Builder shall submit to
the Owner releases of liens for all subcontractors and suppliers who have performed any services
or provided any materials for the Home since the date of the preceding Application for Payment
and were paid from such progress payment. Each release of lien shall waive and release all
rights of the affiant to claim or assert any lien against the Home either for the period through the
last day included in the previous Application for Payment ("Partial Release of Lien") or for the
affiant's completed work on the Home ("Final Release of Lien"), as applicable.

Builder shall promptly pay all bills for labor and material performed and furnished by others in
connection with the construction, furnishing and equipping of the improvements and
performance of the Work. Provided that Builder has been paid by Owner all sums (or the
applicable portion thereof) due to Builder pursuant to the Agreement (other than under the
circumstances of Paragraph 22[a] hereof), Builder shall not voluntarily permit any laborer's,
materialmen's, mechanic's, or other similar liens to be filed or otherwise imposed on any part of
the Work or the property on which the Work is performed. If any laborer's, materialmen's,
mechanic's, or other similar lien or claim thereof is filed or otherwise imposed against the
Property, Builder, within thirty (30) days after actual notice to Builder of the filing of such lien
or other imposition thereof, shall cause such lien to be released or otherwise discharged, except
as to liens which Builder is contesting in good faith by appropriate action diligently pursued,
provided Builder has notified Owner of the nature of such lien and informed Owner of the type
of action being pursued by Builder and, if requested by Owner, has provided Owner with a
surety bond satisfactory to Owner, sufficient to cover such claim in the event Builder is
unsuccessful in contesting same or has made other arrangements satisfactory to Owner. If,
however, Builder, within the aforesaid thirty (30) day period, does not cause such lien either to
be released and discharged forthwith or contests same in the manner provided hereinabove, then
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Owner shall have the right to pay all sums necessary to obtain such release and discharge and
reduce the Contract Price by the amount of such payments made by Owner. Builder shall
indemnify, defend and hold harmless Owner from all claims, losses, demands, causes of action
or suits of whatever nature arising out of any such lien or that part of the Work covered thereby.

6. The following is added to Paragraph 4:

Subject to Paragraph 22(a), prior to possession by Owner, final payment, constituting the entire
unpaid balance of the Contract Price, shall be made by Owner to Builder not later than thirty (30)
days after the Work has been substantially completed, the Agreement fully performed, and a
Certificate of Occupancy, if applicable, or other final occupancy permit has been issued by the
(municipal authority) . At the time of final payment, Builder will deliver to
Owner Builder’s final release of lien in the form attached hereto as Exhibit “  * covering such
progress payments and final release of lien instruments from all subcontractors and suppliers
who performed any services or provided any materials for the Home.

Promptly following Owner's receipt of the final occupancy permit or Certificate of Occupancy,
as applicable, Owner will deliver Owner's punch list to Builder. Builder will promptly
commence the completion and/or correction of punch list items within twenty-one (21) days
thereafter. Upon the twenty-first (21st) day following delivery of the punch list, Owner and
Builder will walk-through the Home to review the status of the punch list items. Within ten (10)
days following the walk-through, Builder will complete or correct all punch list items not
theretofore completed by Builder and possession of the Property shall be delivered to Owner. If,
however, Builder has not completed or corrected, as applicable, all punch list items by the
expiration of said ten (10) day period, final payment will be made by Owner to Builder, less one
hundred twenty-five percent (125%) of the value assigned by Owner and Builder to the punch
list items not yet completed or corrected, and possession of the Property shall be delivered to
Owner. Payment with respect to such punch list items shall be made by Owner on an item-by-
item basis within ten (10) days following the completion of such item(s).

Payments due and unpaid under this Agreement shall bear interest from the date payment is due
at the lesser of ten percent (10%) per annum or the maximum non-usurious rate of interest
permitted by law. No interest shall be payable on retainage as long as the retainage is timely
paid in accordance with this Agreement.

7. The following is hereby added to Paragraph 6 of the Agreement to read as follows:

Builder shall fully acquaint itself with all existing conditions and limitations affecting the Work,
including, without limitation, all property lines, utility locations, existing improvements,
elevations, and site and local conditions. Claims for additional compensation or extensions of
time because of the failure of Builder to familiarize itself with conditions at the site will not be
allowed. It is not intended by this provision to preclude claims for additional compensation or
extension of time for conditions that would not reasonably be foreseen from a diligent visual
inspection of the site, Builder's review of soils reports furnished by Owner, or Builder's
experience in building in the area.
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If conditions are encountered at the site which are subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents, including the
soils reports furnished by Owner, or unknown physical conditions of an unusual nature, which
differ materially from those ordinarily found to exist and generally recognized as inherent in
construction activities of the character provided for in the Contract Documents then notice by the
observing party shall be given to the other party promptly before conditions are disturbed and in
no event later than ten (10) days after first observance of the conditions. Architect will promptly
investigate such conditions and, if they differ materially and cause an increase or decrease in
Builder's cost of, or time required for, performance of any part of the Work, will recommend an
equitable adjustment in the Contract Price. If Architect determines that the conditions at the site
are not materially different from those indicated in the Contract Documents or soils reports
delivered to Builder and that no change in the terms of the Contract Documents is justified,
Architect shall so notify Owner and Builder in writing, stating the reasons. Claims by either
party in opposition to such determination must be made within twenty-one (21) days after
Architect has given notice of the decision.

8. The second grammatical sentence of Paragraph 8 of the Agreement is hereby deleted and
replaced by the following:

The Owner may order changes in the Work consisting of additions, deletions or modifications.
If the cost of any change in the Work cannot be agreed upon by Owner and Builder, Builder,
provided Builder receives a written order signed by Owner, shall nevertheless promptly proceed
with the Work involved. The cost of such Work shall then be determined by the Architect on the
basis of actual cost and savings of those performing the Work attributable to the change, plus

percent (__ %) for profit and overhead. In such case, Builder shall keep and present,
in such form as Owner may prescribe, an itemized accounting together with appropriate
supporting data for inclusion in a Change Order. Pending final determination of cost to Owner,
payments shall be made on the Architect's Certificate for Payment. With respect to any additive
change involving the purchase of materials, Owner shall pay the additional amount at the time
the materials are ordered by Builder if required by the supplier. Any additional cost involving
labor performed by Builder or a subcontractor shall be paid for in the Builder's draw request
following performance of such work. The amount of credit to be allowed by Builder to Owner
for any deletion or change which results in a net decrease in the cost of the Work will be the
amount of the actual net cost as confirmed by the Architect. When both additions and credits are
involved in any one change, the allowance for overhead and profit shall be figured on the basis
of the net increase or net decrease, as applicable.

0. With respect to Paragraph 9 of the Agreement, the Builder shall not unreasonably
withhold its approval of the Owner's separate contractors. Notwithstanding the statement in
Paragraph 9 that a subcontractor is not an Agent or representative of the Builder, the Builder
shall be responsible for such subcontractor's work.

10. The last grammatical sentence of Paragraph 10(a) is amended to read as follows: Owner
hereby agrees to indemnify, defend and hold Builder and Builder’s agents, subcontractors,
successors and assigns (collectively, the “Builder Parties” [excluding, however, any claims
asserted by any employees of the Builder Parties]), harmless from and against any and all claims
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damages, liabilities, injuries, losses, fees, costs and expenses, including, but not limited to, court
costs, reasonable attorney’s fees (whether or not litigation is commenced) of whatever nature or
type, Contractor and the Contractor Parties may hereafter suffer, incur or be required to pay out
by reason of: (a) any injury or damage sustained or purported to have been sustained by any
person as a result of the acts or omissions of the Owner or any of the Owner’s Parties. The
Owner’s indemnification obligation hereunder shall be subject to the laws of comparative
negligence.

The Builder shall be responsible for initiating, maintaining and supervising all prudent safety
precautions and programs in connection with the performance of the Work. Builder shall give
notices and comply with all applicable laws, ordinances, rules, regulations and lawful orders of
public authorities bearing on the safety of persons and property and protection from damage,
injury or loss. The Builder shall promptly remedy damage and loss to property caused in whole
or in part by the Builder, subcontractor, a sub-Contractor or anyone directly or indirectly
employed by any of them, or by anyone for whose acts they may be liable and for which the
Builder is responsible under this paragraph except for damages and losses attributable by acts or
omissions of the Owner or Owner’s contractors, agents or employees or by anyone for whose
acts any of them may be liable, and not attributable to the fault or negligence of the Builder.

Notwithstanding anything to the contrary contained in the Contract Documents, and
notwithstanding any liability insurance maintained or required to be maintained by Owner or
Builder under the Contract Documents, Builder hereby agrees to indemnify, defend and hold
Owner and Lender, their agents, legal representatives, successors and assigns (collectively, the
“Owner Parties”), harmless from and against any and all claims, damages, liabilities, injuries,
losses (including, without limitation, any claim for injury to, loss or use, or destruction of
property) fees, costs and expenses, including, but not limited to, court costs and reasonable
attorney’s fees (whether or not litigation is commenced), of whatever nature or type, Owner and
the Owner’s Parties may hereafter suffer, incur or be required to pay out by reason of: (a) any
injury or damages sustained or purported to have been sustained by any person or thing as a
result of the construction work contemplated hereby; or (b) any other act or omission of Builder,
its agents, representatives or other persons who are at any time during the course of erection and
construction of the improvements on the Property, including, but not limited to, subcontractors,
laborers, materialmen and suppliers. All of the Builder’s indemnification obligations hereunder
shall be subject to the laws of comparative negligence.

11.  With respect to Paragraph 10(b) of the Agreement, the Builder will cause trees and
vegetation to be preserved in accordance with the guidelines described in the report ("Report")
attached hereto as Exhibit  and made part hereof for all purposes. If the Builder has any
questions with respect to any methods of protection specified in the Report, the Builder shall
contact prior to commencing any portion of the Work which effects such trees
and vegetation.

Item E-2-8



12. The following provisions are hereby added to Paragraph 11 to read as follows:

Certificates of such insurance shall be delivered to Owner and

("Lender") prior to the commencement of the Work. Each policy of insurance obtained by
Builder pursuant to the Agreement shall provide (i) that such policy shall not be cancelled,
endorsed, altered or re-issued to effect a change in coverage for any reason or to any extent
whatsoever unless the insured shall have first given Owner and Lender at least fifteen (15) days
prior written notice; (i1) that Owner and/or Lender may, but shall not be obligated to, make
premium payments to prevent the cancellation, endorsement, alteration or re-issuance of such
policy; (iii) that the Builder's risk policies shall be payable to Owner and Lender as their interests
may appear and be subject to the standard mortgage clause; and (iv) Owner and Lender shall be
named as an additional insured on the Builder's commercial general liability policy. The
Builder's statutory worker's compensation insurance policy shall be endorsed with a waiver of
subrogation in favor of Owner. The Builder's commercial general liability insurance shall be
endorsed to be primary as to any act of, by, through or under Builder at the Property.

Owner and Builder agree that in the event Owner or Builder ("First Party") sustains a loss by
reason of fire, damage or other casualty which is covered by a fire or extended coverage
insurance policy or builder's risk policy or other policy required to be carried by the First Party
under this Agreement, including protection against theft, burglary and vandalism, and such fire,
casualty or damage is caused in whole or in part by the acts or omissions of the other party
hereto ("Second Party") or the Second Party's agents, servants or employees, then the First Party
agrees to look solely to its insurance proceeds (if any); and the First Party shall not be entitled to
the recovery of damages against the Second Party or the agents, servants, employees, heirs, legal
representatives or assigns of the Second Party; and no third party shall have any right of recovery
against the Second Party or the agents, servants, employees, heirs, legal representatives or
assigns of the Second Party by way of subrogation or assignment.

13.  With respect to Paragraph 12 of the Agreement, Owner's approval of certain items from
an aesthetic standpoint shall not be construed as total acceptance of all respects of the Work,
particularly those portions of the Work not susceptible to review by Owner's visual observations.

14. The following is hereby added to Paragraph 13.

Builder does hereby assign and transfer to Owner all warranties heretofore or hereafter received
by Builder with respect to subcontractors and purchase orders covering materials incorporated
into the Work; provided, however, Owner and Builder agree that during the warranty period
hereinafter referred to, Builder shall be obligated to enforce such warranties at no cost or expense
to Owner, except for warranties relating to home appliances and other consumer products which
shall be enforced directly by Owner.

The Limited Warranty described in Paragraph 13 shall be the

edition, subject, however, to those
modifications agreed to in writing by Builder and Owner.
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15.  Paragraph 14(a) is hereby deleted and replaced by the following:
The Owner may terminate the Agreement if the Builder:

(1) persistently or repeatedly refuses or fails to supply enough properly skilled workers or
proper materials;

(11) persistently disregards laws, ordinances, or rules, regulations or orders of a public
authority having jurisdiction;

(i)  otherwise is guilty of a material breach of the Contract Documents;

(iv)  Builder becomes insolvent, or makes a transfer in fraud of creditors, or makes an
assignment for the benefit of creditors;

(v) Builder files or has filed against it a petition under any chapter or section of the united
States Bankruptcy Code, as amended, or under any similar law or statute of the United
States or any state thereof, or shall be adjudged bankruptcy or insolvent in any legal
proceeding;

(vi)  areceiver or trustee is appointed for all or a significant portion of the assets of Builder;
and

(vil)  Builder actually or constructively abandons, or puts Owner on actual or constructive
notice that it intends to abandon, the Home, except where Builder has given Owner
written notice that it is stopping Work as authorized by the provisions of the Contract
Documents.

If an event of default by Builder specified in this Paragraph 14(a) should occur, then, in addition
to all other remedies of Owner under the Contract Documents and available at law or in equity,
Owner may, if the Builder fails to cure such default within ten (10) days following written notice
thereof from Owner (or in the case of a default which cannot be cured within ten [10] days
Builder fails to commence the curing of such default within ten [10] days and continuously
prosecutes such curing until completion, which curing shall occur not later than thirty [30] days
following written notice of such default from Owner or as soon as reasonably possible thereafter,
but in no event beyond the date which Owner has advised Builder that such default must be
cured for Owner to avoid a default under its Loan Agreement with Owner's Lender),
immediately and without further notice terminate the Agreement and take possession of the site
and of all materials, equipment, tools and construction equipment and machinery thereon owned
by Builder, accept an assignment of subcontracts and supply agreements which Owner elects to
assume and may finish the Work by whatever reasonable method Owner and Architect may
deem expedient.

After any termination of this Agreement by Owner pursuant to this Paragraph 14(a), Builder

shall not be entitled to any further payment under this Agreement except to the extent of any
amount by which Work completed or installed by Builder prior to such termination and not
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previously paid for by Owner exceeds the amount due by Builder to Owner under this Paragraph
14(a) (including all damages which Owner would be entitled to recover as a result of the breach
of this Agreement by Builder), and even then only at such time as the Work is finally completed.
It is expressly agreed that pursuit by Owner of any one or more of the remedies provided herein
or otherwise available at law or in equity shall not constitute an election of remedies by Owner,
nor shall forbearance by Owner to enforce one or more of the remedies provided herein upon an
event of default by Builder be deemed or construed to constitute a waiver of such default.

If the unpaid balance of the Contract Price exceeds the cost of finishing the Work, including
compensation for the Architect's services and expenses made necessary thereby, such excess
shall be paid to the Builder within fifteen (15) days following written demand therefor. If such
costs exceed the unpaid balance, the Builder shall pay the difference to the Owner within fifteen
(15) days following written demand therefor. The amount to be paid to the Builder or Owner, as
the case may be, shall be certified by the Architect, upon application, and its obligation for
payment shall survive termination of the Agreement.

16.  Paragraph 14(b) is hereby deleted and replaced by the following:

If Owner fails or refuses to comply with the Owner's payment obligations under this Agreement
and Owner fails to cure the same within thirty (30) days following written notice from Builder,
then Builder may terminate this Agreement and/or stop the Work. The foregoing shall not limit
any and all rights and remedies of Builder under applicable law which Builder may pursue at its
option upon default by Owner, being in addition to the remedies of Builder as provided for in the
Mechanic's and Materialmen's lien Contract (if any) or other instrument executed between the
parties hereto which grants to Builder the right to foreclose or exercise other remedies as therein
provided.

17.  With respect to Paragraph 21 of the Agreement, Builder shall not assign this Agreement
or any rights under this Agreement, although Owner acknowledges that Builder will enter into
subcontracts and purchase orders with respect to the Work.

18.  Paragraph 22(a) of the Agreement is hereby added to read as follows:

Payments may be withheld by Owner on account of (1) defective Work disapproved by
Architect, (2) claims filed by third parties, (3) failure of Builder to make payments properly to
Subcontractors or for labor, materials or equipment, (4) reasonable evidence that the Work
cannot be completed for the unpaid balance of the Contract Price, or (5) persistent failure to
carry out the Work in accordance with the Contract Documents. When the above reasons for
withholding a portion of the payment are removed, payment shall promptly be made from
amounts previously withheld.

19.  Paragraph 22(b) of the Agreement is hereby added to read as follows:
Builder shall comply with and give notices required by laws, ordinances, rules, regulations and

lawful orders of public authorities bearing on performance of the Work; provided, however, that
Builder shall not be responsible for cost of obtaining approvals or certifications from any
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engineer or Architect as long as such approvals or certifications do not relate to Builder's
defective Work or Work re-executed by Builder. Requirements of public authorities mentioned
in this Paragraph 22(b) apply as minimum requirements only. They do not supersede more
stringent requirements stated elsewhere in the Contract Documents. If changes must be made to
the Contract Documents because of a change in law or governmental regulations after the
effective date hereof, appropriate adjustments will be made in the Contract Price.

20. Paragraph 22(c) of the Agreement is hereby added to read as follows:

Builder shall keep the site of the Home reasonably clean and free from rubbish, excess debris,
surplus and waste material and shall remove the same from the site of the Home as the Work
progresses, all as and when required by the Contract Documents and applicable laws or deed
restrictions. If Builder fails to do so after seven (7) days' written notice from Owner, Owner may
remove same at Builder's expense. In the event Owner undertakes the removal of same from the
site of the Home, such removal will in no way qualify or limit Builder's obligations under the
Contract Documents. At completion of the Work, Builder shall remove from and about the
Home waste materials, rubbish, Builder's tools, construction equipment, machinery and surplus
materials.

21. Paragraph 22(d) of the Agreement is hereby added to read as follows:

Builder shall provide Owner, Architect and the Lender’s inspector, if any, access to the Work in
preparation and progress wherever located.

22.  Paragraph 22(e) of the Agreement is hereby added to read as follows:

To the fullest extent permitted by law, Builder shall indemnify and hold harmless Owner, and
agents and separate contractors of Owner from and against claims, damages, losses and
expenses, including but not limited to reasonable attorneys' fees, arising out of or resulting from
performance of the Work by Builder, provided that such claim, damage, loss or expense is
attributable to bodily injury, sickness, disease or death, or to injury to or destruction of tangible
property (other than the Work itself except to the extent covered by builder's risk insurance)
including loss of use resulting therefrom, but only to the extent caused in whole or in part by
negligent acts or omissions of Builder, one of Builder's Subcontractors or anyone directly or
indirectly employed by them or anyone for whose acts they may be liable.

The obligations of Builder under this Paragraph 22(e) shall not extend to the liability of
Architect, Architect's consultants, and agents and employees of any of them arising out of (1) the
preparation or approval of maps, drawings, opinions, reports, surveys, Change Orders, designs or
specifications, or (2) the giving of or the failure to give directions or instructions by Architect,
Architect's consultants, and agents and employees of any of them provided such giving or failure
to give is a cause, in whole or in part, of the injury or damage.
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23.  Paragraph 22(f) of the Agreement is hereby added to read as follows:

Any encroachments made by Builder or his subcontractors on adjacent properties or easements
due to construction as revealed by an improvement survey will be the responsibility of Builder,
and Builder shall correct these encroachments within fifteen (15) days of the date of the
improvement survey at the sole cost and expense of Builder, either by the removal of the
encroachments or satisfactory agreements with the adjacent property owners or the holders of
easements allowing the encroachments to remain. Builder may rely on the survey of the
Property furnished by Owner in locating the foundation and other improvements.

24.  Paragraph 22(g) of the Agreement is hereby added to read as follows:

Owner reserves the right to perform construction or operations related to the Home with Owner's
own forces and to award separate contracts in connection with other portions of the Home or
other construction or operations on the site under conditions of the contract identical or
substantially similar to these, including those portions related to insurance and waiver of
subrogation. If Builder claims that delay or additional cost is involved because of such action by
Owner, Builder shall make claims as provided elsewhere in the Contract Documents. Builder
shall afford Owner's separate contractors reasonable opportunity for the introduction and storage
of their equipment and performances or activities and shall connect and coordinate Builder's
construction and operations with separate contractors as required by the Contract Documents.
Owner shall require its separate contractors to cooperate and coordinate with Builder.

25. Paragraph 22(h) of the Agreement is hereby added to read as follows:

When any non-conforming work is found or confirmed by Owner, Builder, at Builder's expense,
shall correct the entire area of Work involved, unless Builder can completely define the limits of
the non-conforming work.

26.  Paragraph 22(i) of the Agreement is hereby added to read as follows:

Builder acknowledges that Owner will borrow certain funds to finance the construction of the
Work and, that as a condition to any loans to Owner, Owner will collaterally assign this
Agreement to the Lender and Lender may require from time to time certain statements,
certificates, and documents from Builder. Builder covenants and agrees that any lien, statutory,
expressed or implied, right and interest (whether choate or inchoate and including, without
limitation, all mechanics' and materialmen's liens under the applicable laws and statutes of the
State of Texas) which are owned or claimed by Builder or shall exist or shall hereafter accrue to
the benefit of Builder for labor performed, materials furnished and Work done on this Home,
shall be and remain subordinate, second and inferior to any first and second lien securing the
payment of an acquisition, interim construction and/or permanent loan and all advances made
thereunder, and to any renewals, extensions or rearrangements thereof. Neither Builder nor any
Subcontractor or other party shall be permitted to remove any improvements or other property
constructed or installed or delivered in connection with the Work notwithstanding that such
improvements or other property can be removed without material injury to any improvements
not sought to be removed by any lien claimant and without such injury to any improvements
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sought to be removed by any lien claimant. A subordination provision to this effect applicable to
liens and lien rights of Subcontractors shall be contained in all Subcontracts entered into by
Builder, and Builder will indemnify and hold Owner harmless from any failure or refusal of any
Subcontractor to comply with this provision, as well as any assertion by such Subcontractor that
such Subcontractor's lien is prior to or of equal dignity with the Lender's lien. At the request of
Owner, Builder shall, without delay, execute or cause to be executed, such additional documents
as may be required from time to time by the Lender to give effect to the provisions hereof and
furnish documents, releases and waivers evidencing payments to Subcontractors and suppliers
and such Subcontractors' and suppliers' release of liens arising out of the performance of the
Work. Owner will authorize Lender to transfer payments only to Builder if and when Builder
becomes entitled to such payments pursuant to Paragraph 4, upon approval by Owner.

In the event of a default by Owner under its interim loan agreement with Lender, the
unperformed part of this Agreement will be performed by Builder for the benefit and at the
expense of the Lender, should the Lender so elect, provided that there is no material interruption
in the prosecution of the Work and that Builder has been paid for all Work done to date.

27. Paragraph 22(j) of the Agreement is hereby added to read as follows:

The Architect will interpret and decide matters concerning performance under and requirements
of the Contract Documents on written request of either the Owner or Builder. The Architect will
make initial decisions on all claims, disputes or other matters in question between the Owner and
Builder, but will not be liable for results of any interpretations or decisions rendered in good
faith. The Architect's decisions in matters relating to aesthetic effect will be final if consistent
with the intent expressed in the Contract Documents. All other decisions of the Architect, except
those which have been waived by making or acceptance of final payment except those which
have been waived by making an acceptance of final payment - subject to mediation and
arbitration in accordance with the provisions of Paragraph 16.

28.  Paragraph 22(k) of the Agreement is hereby added to read as follows:

Due to the benefit accruing to the Owner as a result of having a unique dwelling, Builder agrees
not to use the Plans in connection with any other construction that Builder may be involved with
and Builder agrees not to provide the Plans to any other person or entity. This provision shall

survive the completion of the Home and the expiration of this Agreement.

Except as amended by this Addendum, the Contract Documents remain unchanged and continue
in full force and effect.
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Signed for identification:

OWNER BUILDER
By: By:

Name: Name:
Title: Title:
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ITEMF

ADDENDUM TO RESIDENTIAL SALE & CONSTRUCTION CONTRACT

This Addendum to Residential Sale & Construction Contract (“Addendum’) supplements and
amends that certain Residential Sale & Construction Contract (“Contract’) of even date herewith by and
between , as Builder and
, as Purchaser. In the event of any inconsistency between the terms
and conditions of this Addendum and the terms and conditions of the Contract and Plans and
Specifications or other contract documents (collectively, the “Contract Documents™), the terms and
conditions of this Addendum shall control. All initially capitalized terms defined terms in this Addendum
shall have the same meaning ascribed to them in the Contract.

1. The last grammatical paragraph in Paragraph 2 of the Contract relating to the Plans and
Specifications should be modified by deleting the last sentence therein adding the following to the end of
such paragraph:

Design Build Obligations. Builder, through its architect and engineers, is responsible for
providing a complete design for the construction of the Home described in the Plans and Specifications,
including, without limitation, the architectural design and plumbing, mechanical, electrical and structural
design. Nothing contained in the Contract Documents shall create a contractual relationship between
Purchaser and any third party; however, it is understood and agreed that Purchaser is an intended third-
party beneficiary of all contracts and Contracts for design, architectural or engineering services.

Builder shall be responsible to Purchaser for acts or omissions of the architects, engineers, and others
acting under Builder. Builder agrees to furnish the architectural, engineering and construction services set
forth therein and agrees to furnish efficient business administration and superintendence, and to complete
the Improvements in a sound, expeditious and economical manner consistent with the interests of
Purchaser.

Builder, by executing this Contract, represents to Purchaser the following:

(a) The Drawings and Specifications are sufficiently complete and detailed for Builder to
perform the Work required to produce the results intended by the Contract Documents and comply with
all the requirements of the Contract Documents.

(b) The Work required by the Contract Documents, including, without limitation, all
construction details, construction means, methods, procedures and techniques necessary to perform the
Work, use of materials, selection of equipment and requirements of product manufacturers are consistent
with: good and sound practices within the construction industry; generally prevailing and accepted
industry standards applicable to Work; requirements of any warranties applicable to the Work; and
requirements of all laws, ordinances, regulations, codes, rules and orders which bear upon the Builder’s
performance of the Work.

2. With respect to Paragraph 2, if any minor changes occur in the Work, such changes shall be
shown in a marked-up set of record drawings which are delivered by Builder to Purchaser on completion
of the construction as a condition precedent to Purchaser’s obligation to acquire the Property. Builder
represents and warrants that any substituted building materials are equal in quality, function and
appearance to the items called for by the Plans and Specifications and that substitutions will be as easily
maintained and of equal durability as the specified items. With respect to any items specifically selected
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by Purchaser, Builder shall make no substitutions without the prior written approval of Purchaser, which
approval shall not be unreasonably withheld or delayed.

3. With respect to Paragraph 3, in the event that the Builder defaults hereunder and Purchaser elects
to terminate this Contract, the Earnest Money and Construction Fee, together with any other sums paid by
Purchaser to Builder, shall be immediately refunded to Purchaser.

4, With respect to Paragraph 3(c), Substantial Completion shall be confirmed by Purchaser’s Agent,
if any, and Purchaser’s lender (“Lender”). Builder agrees to complete all punch list items within thirty
(30) days following Substantial Completion and one hundred twenty-five percent (125%) of the value
assigned by Purchaser and Builder to the punch list items to be corrected shall be withheld by Purchaser.
With respect to such punch list items, payment shall be made by Purchaser on an item-by-item basis
within ten (10) days of completion of such item(s).

5. With respect to Paragraph 3(c), the date specified for closing by Builder shall be not less than
fifteen (15) days (a) after written notice from Builder and (b) following Substantial Completion of the
Home, unless otherwise agreed to by Purchaser.

6. With respect to Paragraph 5, Purchaser shall have not less than thirty (30) days to qualify for
necessary financing before the Builder may terminate the Contract.

7. With respect to Paragraph 6, Builder shall furnish Purchaser with a title commitment
(“Commitment”) from Title Company (“Title Company”) not later than ten (10) days after the
date of this Contract, together with a copy of a certified survey sufficient to delete the survey exception
from the Purchaser’s Owner’s title policy. Purchaser shall have ten (10) days following receipt of the
Commitment and survey to deliver its title objections to Builder. Builder shall notify Purchaser within
ten (10) days following receipt of the title objection letter whether Builder will cure any title defects
objected to by Purchaser, Builder acknowledging its obligation to cause any mechanic’s or materialmen’s
liens and any other voluntary liens created by Builder to be released at Closing. If Builder fails or refuses
to notify Purchaser of Builder’s Contract to cure any other title defects, then Purchaser shall have the
right, within ten (10) days following the expiration of the aforesaid ten (10) day period, in which to
terminate this Contract and receive a refund of the Earnest Money, Construction Fee and all other sums
paid by Purchaser to Builder.

8. Paragraph 7 is hereby deleted from the Contract.
9. Notwithstanding anything contained in Paragraph 8 to the contrary, in the event that Builder fails
or refuses to commence construction of the Home by ~,200 , as extended by Excused

Delays, Purchaser may terminate this Contract by written notice thereof to Builder within ten (10) days
thereafter. Additionally, if Builder fails or refuses to achieve Substantial Completion of the Home prior
to _, 200 _, as extended by Excused Delays, Purchaser may terminate this Contract by
written notice thereof to Builder at any time within thirty (30) days thereafter, provided that Builder has
not achieved Substantial Completion prior to the effective date of such termination notice. In the event
that Purchaser elects to terminate this Contract pursuant to the provisions of this Paragraph 8, Purchaser
shall be entitled to a refund of the Earnest Money, Construction Fee and all other sums paid by Purchaser
to Builder.

10. Notwithstanding anything contained in Paragraph 9 to the contrary, in the event that any change

is required in the Plans and Specifications due to omissions or deficiencies in the Plans and Specifications
or any construction defects, the required changes will be the sole responsibility of Builder.
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11. With respect to Paragraph 10, if the Purchaser furnishes appliances or other items to be installed
by Builder, Builder shall be responsible for installing such items in accordance with manufacturer’s
instructions, but shall not otherwise be responsible for warranting such items.

12. With respect to Paragraph 11(a), Purchaser’s indemnification shall not apply to the gross
negligence or willful misconduct of Builder or any of Builder’s agents.

13. With respect to Paragraph 11(b), if Purchaser and Builder have agreed that Builder will protect
certain trees and vegetation, Builder shall guarantee the continued viability of such trees and vegetation.

14. With respect to Paragraph 12, Purchaser’s periodic inspections shall not release Builder from
liability for latent defects or any warranty items. If Purchaser shall not certify in writing, when requested
by Builder, that a phase of construction has been completed in substantial conformity with the Plans and
Specifications and this Contract, Purchaser shall indicate what items are not in substantial conformity
with the Plans and Specifications and this Contract. If the corrections are minor, and defective conditions
are not economically justifiable and the Purchaser accepts non-conforming work, Purchaser shall be
entitled to an equitable reduction in the Contract Price.

15. Notwithstanding anything contained in Paragraph 14(d) to the contrary, Builder represents and
warrants that the Builder has no actual knowledge of health hazards or environmental conditions affecting
the Property and that Builder has not used materials constituting hazardous substances in connection with
the construction of the Home.

16. With respect to Paragraph 15, if the Home is wholly or partially destroyed but can be restored
within sixty (60) days, Builder shall be responsible for restoring the Home in accordance with the Plans
and Specifications, unless the parties agree otherwise in writing.

17. Paragraph 17(a) is hereby deleted.

18. With respect to Paragraph 20, regardless of when the Purchaser’s Agent is designated, Builder
agrees not to unreasonably withhold approval of such Purchaser’s Agent.

19. Paragraph 25(a) is hereby added to the Contract to read as follows:

In the event of Builder’s default in the performance of its obligations under this Contract, Purchaser may
exercise any rights or remedies available at law or equity, including, without limitation, the right of
specific performance.

20. Paragraph 25(b) is hereby added to the Contract to read as follows:

Builder shall comply with and give notices required by laws, ordinances, rules, regulations and lawful
orders of public authorities bearing on performance of the Work. Requirements of public authorities
mentioned in this Paragraph 25(b) apply as minimum requirements only. They do not supersede more
stringent requirements stated elsewhere in the Contract Documents. If changes must be made to the
Contract Documents because of a change in law or governmental regulations after the effective date
hereof, appropriate adjustments will be made to the Contract Price.

21. Paragraph 25(c) is hereby added to read as follows:
Builder promptly shall pay all bills for labor and materials performed and furnished by others in

connection with the construction, furnishing and equipping of the building improvements and
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performance of the Work.  Additionally, Builder shall not voluntarily permit any laborer’s,
materialmen’s, mechanic’s, or other similar liens to be filed or otherwise imposed on any part of the
Work or the property on which the Work is performed. If any laborer’s, materialmen’s, mechanic’s, or
other similar lien or claim thereof is filed or otherwise imposed against the Property, Builder, within
thirty (30) days of the filing of such lien or other imposition thereof, shall cause such lien to be released
or otherwise discharged, except as to liens which Builder is contesting in good faith by appropriate action
diligently pursued, provided Builder has notified Purchaser of the nature of such lien and informed
Purchaser of the type of action being pursued by Builder and, if requested by Purchaser, has provided
Purchaser with a surety bond satisfactory to Purchaser, sufficient to cover such claim in the event Builder
is unsuccessful in contesting same or has made other arrangements satisfactory to Purchaser. If, however,
Builder, within the aforesaid thirty (30) day period, does not cause such lien either to be released and
discharged forthwith or contests same in the manner provided hereinabove, then Purchaser shall have the
right to pay all sums necessary to obtain such release and discharge and reduce the Contract Price by the
amount of such payments made by Purchaser. Builder shall indemnify, defend and hold harmless
Purchaser from all claims, losses, demands, causes of action or suits of whatever nature arising out of any
such lien or that part of the Work covered thereby.

Except as amended by this Addendum, the Contract Documents remain unchanged and continue in full
force and effect.

BUILDER

PURCHASER
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ITEM G
IL. MODIFICATIONS TO A107 - CUSTOM HOME
A. INSERTS TO A107 STANDARD FORM OF AGREEMENT

Article 1

The site preparation and construction of the improvements (“Improvements”) on the Property will be
performed in accordance with the Drawings listed in Paragraph 5.1.4 of this Agreement and the
Specifications referred to in Paragraph 5.1.3 of this Agreement.

2.1
The date of commencement shall be the day after the Contractor receives in writing approval from Owner
that the Construction Loan has been approved, provided that Contractor has received the building permit.

2.3

215 calendar days following the date of commencement, Contractor agrees and understands that time is of
the essence, and Contractor has satisfied itself that the dates of Substantial Completion and Final
Completion as set forth above have been determined so as to provide sufficient time for Contractor to
substantially complete and then finally complete the Work within such time periods. The Contractor will
provide sufficient supervision, labor, equipment and materials to assure the most efficient and expeditious
construction process. If the Contractor is behind schedule to such an extent that the Contractor will be
unable to meet either of the completion dates set forth above, as such dates may be extended pursuant to
the terms of this Agreement, the Contractor shall employ such additional forces, obtain such additional
equipment, employ such additional supervision and pay such additional overtime wages as may be
required to place the progress of the Work on schedule, as required for timely Substantial Completion and
Final Completion.

“Substantial Completion” shall not occur until Contractor has obtained and delivered to Owner all permits
and other consents or approvals from all governmental authorities that are required for the Owner’s
occupancy and use of the Project. The phrase, “the Owner’s occupancy and use of the Project”, as used in
the preceding sentence shall mean the property is available for physical occupancy, use and operation of
the Project by the Owner as a residence, it being understood that certain minor finishing items or
adjustments may still be required by Contractor.

Final Completion (defined herein as the completion, in accordance with the Contract Documents, of all
punchlist items by the Contractor following Substantial Completion) shall occur not later than thirty (30)
days following Substantial Completion, subject to adjustments of the Contract Time as provided for in the
Contract Documents.

The Contractor acknowledges and recognizes that the Owner is entitled to full and beneficial occupancy
and use of the completed Work following expiration of the Contract Time and that the Owner will sustain
damages and losses as a result of such failure, the exact amount of which will be extremely difficult to
ascertain. Therefore, the Owner and the Contractor agree as set forth below in this Paragraph 2.3.

If the Contractor fails to achieve Substantial Completion of the Work within the Contract Time,
the Owner shall be entitled to retain or recover from the Contractor, as liquidated damages and not as a
penalty, the following per diem amounts commencing upon the first day following expiration of the
Contract Time and continuing until the actual Date of Substantial Completion. Such liquidated damages
are hereby agreed to be a reasonable pre-estimate of damages the Owner will incur as a result of delayed
completion of the Work:



$200.00 per day

The Owner may deduct liquidated damages described in this Paragraph 2.3 from any unpaid
amounts then or thereafter due the Contractor under this Agreement. Any liquidated damages not so
deducted from any unpaid amounts due the Contractor shall be payable to the Owner at the demand of the
Owner, together with interest from the date of the demand at the "Default Rate" (hereafter defined) until
paid.

The initial Project Schedule is attached hereto as Exhibit "A" and made part hereof for all
purposes.

4.1.1

Provided that an Application for Payment is received by the Owner not later than the last day of the
month, the Owner shall (i) cause the Architect to issue a certificate for payment with respect to the
Application for Payment, and (ii) make payment to the Contractor of the approved amount of such
Application for Payment, all not later than the 10th day of the succeeding calendar month. If an
Application for Payment is received by the Owner after the Application Date fixed above, payment shall
be made by the Owner in the amount certified by the Architect not later than ten (10) days after the
Owner receives the Application for Payment. The Application for Payment shall be on an AIA Form
G702 and G703. Owner and Contractor have agreed to a Schedule of Values of the Work (sometimes
herein referred to as the “Job Cost Summary”), attached hereto as Exhibit “I”, and made a part hereof for
all purposes, and Contractor’s Applications for Payment will follow as closely as possible said Schedule
of Values. Applications for Payment also shall show the percentage of completion of each portion of the
Work as of the end of the period covered by the Application of the Payment. The percentage of
Completion shall be the percentage of the Work which has actually been completed. Contractor’s Fee
shall be shown as a single, separate item.

Owner shall make progress payments on account of the Cost of the Work based upon 90% of the portion
of the Cost of the Work properly allocable to labor, materials and supplies incorporated in the Work and
90% of the portion of the Cost of the Work properly allocable to materials and supplies suitably stored at
the site, up to the last day of the applicable payment period, less the aggregate of previous payments in
each case. It is understood that the retainage as herein described is intended to conform to the statutory
ten percent (10%) retainage required by Sections 53.101 to 53.105 of the Texas Property Code.

Together with the Contractor’s Application for Payment, the Contractor shall submit an itemized
statement certified (and sworn to, if requested by Owner) to be true and correct by a financial officer of
the Contractor, showing in complete detail all monies paid or costs incurred by the Contractor on account
of the Cost of the Work during the previous month for which the Contractor is to be reimbursed and the
amount of the Contractor’s Fee due, together with (a) all payrolls for all labor, (b) copies of invoices for
all services and materials acquired in connection with such monies paid or costs incurred together with a
copy of the checks (other than payroll checks) issued by Contractor in payment of such costs, and (c) such
other data supporting the Contractor’s right to payment for subcontractors or materials as the Owner or
the Architect may reasonably require.

Not later than the date of each subsequent Application for Payment, the Contractor shall submit to the
Owner the Contractor’s release or lien and releases of liens for all subcontractors, materialmen, and
suppliers, who have performed any services or provided any materials for the Project since the date of the
preceding Application for Payment and were paid from such progress payment. Each release of lien shall
waive and release all rights of the affiant to claim or assert any lien against the Project either for the



period through the last day included in the Application for Payment (“Partial Release of Lien”) or for the
affiant’s completed work on the Project (“Final Release of Lien”).

The Owner reserves the right to refuse disbursement of all or any portion of any progress payment until it
has received all the releases or liens for the prior progress payment which are satisfactory and acceptable
to Owner in the exercise of reasonable judgment. The Owner also reserves and shall have the right to
issue joint-payee checks in the names of the Contractor and any unpaid party, or otherwise withhold funds
from payments, to assure payment to proper parties and the Owner’s receipt of appropriate releases of
liens.

Without limitation of the foregoing, the Contract shall provide with each Application for Payment an
affidavit executed by an officer of Contractor in form and substance satisfactory to the Owner swearing
that the cost of all labor and materials of every kind and character incurred to the date of such affidavit in
connection with the Work have been paid in accordance with the payment provisions of each subcontract
therefor, except the unpaid items to be paid from the proceeds of the current Application for Payment.

4.1.2

It is expressly provided, however, that each Progress Payment requested under this Article 4 shall be
subject to the statutory ten percent (10%) retainage under V.T.C.A. Property Code, Sections 53.101 and
53.105, so that only ninety percent (90%) of the approved draw request shall be paid by Owner. All draw
requests shall be sworn to by Contractor. Upon Substantial Completion of the Work, Owner shall have
paid Contractor a sum sufficient to increase the total payments to a sum of ninety percent (90%) of the
Contract Sum, less such amounts as the Owner shall determine for incomplete and unsettled claims as
provided in the Contract Documents, including the value assigned to punchlist items as described below;
provided however, that the provisions of this Article 4 are subject to the provisions of Article 20.

Upon the Substantial Completion of the Work, each item on the Owner's punchlist shall be assigned a
value by the Owner equal to the actual cost to complete such item, plus 15%. Provided that no lien
affidavits have been filed against the Project or lien notice letters delivered to Owner and the aggregate
value of the punchlist items, inclusive of the additional 15% ("Punchlist Value") is less than the retainage,
no additional amount shall be withheld by the Owner at the time of making the payment following
Substantial Completion provided that Owner has paid the undisputed amount of each Contractor invoice.
If, however, lien notices or lien affidavits have been filed against the Project and the amount thereof
("Lien Claims"), plus the Punchlist Value, exceeds the retainage, then the amount of the Lien Claims and
Punchlist Value in excess of the retainage (the "Excess") also shall be withheld by the Owner at the time
of making the payment following Substantial Completion. Upon completion of each punchlist item, as
certified by the Owner, Owner shall pay to Contractor the sum assigned to such item.

4.1.3
The JPMorgan Bank prime rate plus two percent (2%), not to exceed the maximum rate permitted by law.

4.14

At the time each progress payment is made to Contractor, Contractor will deliver to Owner Contractor’s
Partial Release of Lien in the form attached hereto as Exhibit “D” and made part hereof for all purposes
covering such progress payment.

4.1.5
Not later than the date each Application for Payment is submitted to Owner beginning with the second
Application for Payment, the Contractor shall submit to the Owner Subcontractor’s Partial Release of



Lien instruments in the form attached hereto as Exhibit “E” and made part hereof for all purposes for all
subcontractors and suppliers (who are furnishing more than $2,500, in the aggregate, of labor and/or
materials with respect to the construction of the improvements) who performed any services and/or
provided any materials for the Project covered by the preceding Application for Payment and were paid
(or were supposed to have been paid) from such progress payment. Each release of lien shall waive and
release all rights of the affiant to claim or assert any lien against the Project either for the period through
the last day included in the preceding Application for Payment (“Partial Release of Lien”) in the form
attached hereto as Exhibit "E” or for the affiant’s completed work on the Project (“Final Release of Lien”)
in the form attached hereto as Exhibit “F” and made part hereof for all purposes, as applicable.

4.1.6

Provided that Contractor has been paid by Owner all sums (or the applicable portion thereof) due to
Contractor pursuant to the Agreement (other than under the circumstances of Paragraph 14.2.3 hereof),
Contractor shall not voluntarily permit any laborer’s, materialmen’s, mechanic’s, or other similar liens to
be filed or otherwise imposed on any part of the Work or the property on which the Work is performed. If
any laborer’s, materialmen’s, mechanic’s, or other similar lien or claim thereof is filed or otherwise
imposed against the Property, Contractor, within thirty (30) days after actual notice to Contractor of the
filing of such lien or other imposition thereof, shall cause such lien to be released or otherwise
discharged, except as to liens which Contractor is contesting in good faith by appropriate action diligently
pursued, provided Contractor has notified Owner of the nature of such lien and informed Owner of the
type of action being pursued by Contractor and, if requested by Owner, has provided Owner with a surety
bond reasonably satisfactory to Owner, sufficient to cover such claim in the event Contractor is
unsuccessful in contesting same or has made other arrangements reasonably satisfactory to Owner. If,
however, Contractor, within the aforesaid thirty (30) day period, does not cause such lien either to be
released and discharged forthwith or contests same in the manner provided hereinabove, then Owner shall
have the right to pay all sums necessary to obtain such release and discharge and reduce the Contract Sum
by the amount of such payments made by Owner. Contractor shall indemnify, defend and hold harmless
Owner from all claims, losses, demands, causes of action or suits of whatever nature arising out of any
such lien or that part of the Work covered thereby.

4.2.1

Final Payment, constituting the entire unpaid balance of the Contract Sum, shall be paid by Owner to
Contractor thirty (30) days after Completion of the Work, provided that the Work has been finally
completed, final inspection approvals have been issued by the City of Houston, the Contract fully
performed (excluding any warranty obligations), and a final Certificate for Payment has been issued by
the Architect, and receipt by Owner of final lien releases from all contractors, subcontractors, laborers and
materialmen employed in furnishing labor or materials in connection with the construction of the
improvements performing Work in the form attached hereto as Exhibit “G” and made part hereof for all
purposes or such other form acceptable to Owner in the exercise of reasonable judgment and the
Contractor’s final lien release (“Contractor’s Final Release”) in the form attached hereto as Exhibit “H”
and made part hereof for all purposes.

5.1.2
Supplement to General Conditions attached hereto as Exhibit “F”” and made part hereof for all purposes.

5.1.3
The Specifications contained in the Drawings (“Drawing Specs”) dated , and the
Specifications Sheet dated attached hereto as Exhibit “B” and made part hereof for

all purposes (“Specifications Sheet”).



5.1.4

Exhibit “A” Land

Exhibit “B” Drawings

Exhibit “C” Specifications

Exhibit “D” Subcontractor’s Partial Release of Liens
Exhibit “E” Contractor’s Partial Release of Liens
Exhibit “F” Supplement to General Conditions
Exhibit “G” Subcontractor’s Final Release of Liens
Exhibit “H” Contractor’s Final Release of Liens
Exhibit “T” Schedule of Values

Exhibit “J” Affidavit of Completion

Exhibit “K” Affidavit of Commencement

Exhibit “L” Certificate of Insurance

Exhibit “M” List of Subcontractors

Exhibit “N” Allowances

Exhibit “O” - Scope of Warranty Obligations

B. ARTICLE 20 — OTHER CONDITIONS OR PROVISIONS

20.1 Notwithstanding the above statement of the Contractor’s Fee as fifteen percent (15%), the
Contractor shall only be entitled to charge a five percent (5%) fee with respect to the following items
(“Special Items”):

The Contractor will coordinate the scheduling of such subcontractors’ installation of the Special Items
and will process payment requests through this Agreement, however, the Contractor’s warranty will not
cover the installation of the Special Items or any defects with respect to the Special Items. Owner agrees
to look to the subcontractors and manufacturers of the Special Items for warranty responsibility, and
Contractor will assign its rights to Owner so that Owner may enforce all warranties with respect to the
Special Items.

20.2 No Interest on Retainage. No interest shall be due and payable by Owner to Contractor, any
Subcontractor or any other party on any of the sums retained by Owner pursuant to any of the terms or
provisions of any of the Contract Documents; however, Owner shall be obligated to pay Contractor
interest on payments due and unpaid as described in Article 3 hereof.

20.3  Utilities. Contractor shall have the sole liability and responsibility for connecting onto prior
plumbing lines, sanitary and storm sewer lines, electrical lines and other utilities to be utilized in
connection with the completion of the completed improvements covered by this Agreement. Upon
completion, all such utilities shall be connected by Contractor and in all respects, such utilities shall be
functioning and in good working order; provided, however, Contractor shall not be required to pay
deposits routinely assessed by utility companies in connection with the providing of permanent utility
service. Owner will be responsible for paying for all utilities (water, gas and electric) consumed during
the performance of the Work.

20.4  Priority of Documents. In the event of any inconsistency between the provisions of this
instrument and the terms and conditions of any of the other Contract Documents, the provisions of this
instrument shall control. In connection therewith, the most recently issued document takes precedence
over previous issues of the same document. The order of precedence is as follows with highest authority
listed as “01”:

01 This Agreement (including Article 20)



02 Addendum

03 Supplementary Conditions

04 General Conditions (Articles 6-19, inclusive of this Agreement)
05 Drawings and Specifications

20.5 Inspections. Owner shall have the right to appoint at any time or from time to time one or more
engineers, architects or other representatives to inspect the Work on behalf of Owner, in addition to
Architect. All costs, expenses and fees of such additional inspections shall be borne and paid by Owner,
and Contractor shall have no liability or obligation for the payment thereof.

20.6  Quality of Materials. Notwithstanding anything herein to the contrary, Contractor covenants that
all materials utilized by Contractor, its subcontractors, employees, laborers and materialmen and the
workmanship of all such persons will be in accordance with the Contract Documents; and Contractor will
construct and complete the Work in a good and workmanlike manner, to the best of Contractor’s art and
skill.

20.7 Drawings and Specifications. The Drawings and Specifications are to be of equal priority. In the
event of any internal inconsistency in either the Drawings or Specifications, or with each other, the
appropriate method of performing the Work, in the event of the above mentioned inconsistency, shall be
determined by Architect. Figures take precedence over physical scale measurements. Large scale details
take precedence over smaller scale details. Drawings take precedence in regard to dimensions, when in
conflict with Mechanical and Structural Drawings, except for the size of the structural members.
Specifically titled drawings and sections of the Specifications take precedence over indication of the item
in a collateral way. Existing conditions take precedence over Drawings and Specifications for
dimensions.

Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or catalog
numbers are given, it is done for the express purpose of establishing a standard of function, dimension,
appearance, and quality of design, in harmony with the Work, and is not intended for the purpose of
limiting competition.

When more than one restriction for a specified material, brand, or construction process is given for an
item in the Drawings and Specifications, Contractor shall comply with all restrictions. When more than
one optional material, brand or construction process is specified for a particular item of work, the choice
shall be the Contractor’s. Contractor may use the one Contractor considers to its advantage to use.

20.8 Work Included and Excluded. List of “work included” and “work excluded” in the Drawings and
Specifications are not intended to enumerate each and every item of work or appurtenance required, and
must be used in conjunction with other portions of the Contract Documents.

20.9 Compliance with Laws. Contractor shall comply with and give notices required by laws,
ordinances, rules, regulations and lawful orders of public authorities bearing on performance of the Work;
provided, however, that Contractor shall not be responsible for cost of obtaining approvals or
certifications from any engineer or the Architect as long as such approvals or certifications do not relate
to Contractor’s defective Work or Work re-executed by Contractor. Requirements of public authorities
mentioned in this Paragraph 20.9 of the General Conditions apply as minimum requirements only. They
do not supersede more stringent requirements stated elsewhere in the Contract Documents. If changes
must be made to the Contract Documents because of a change in law or governmental regulations after
the effective date hereof, appropriate adjustments will be made in the Contract Sum.



20.10 Contractor’s Representations. Contractor warrants and represents to Owner that Contractor is
financially solvent, able to pay its debts as they mature, and possessed of sufficient working capital to
complete this Agreement; that Contractor is able to furnish the plant, tools, materials, supplies, equipment
and labor, and is experienced in and competent to perform the Work contemplated by the Contract; that
Contractor is qualified to do the work herein and is authorized to do business in the State of Texas; and
that Contractor holds a license, permit, or other special license to perform the Work, as required by law.

20.11 Review of Contract Documents by Contractor. Contractor shall at once report to Architect errors,
inconsistencies or omissions in the Contract Documents which should have been reasonably discovered
by Contractor. The intent of the Contract Documents is to include all items necessary for the proper
execution and completion of the Work for Contractor. The Contract Documents are complementary, and
what is required by one shall be as binding as if required by all. Performance by Contractor shall be
required only to the extent consistent with the Contract Documents and reasonably inferable from them as
being necessary to produce the intended results. All dimensions and clearances necessary to the Work, as
indicated on the Drawings and contained in the Specifications, shall be verified by Contractor at the job
site before executing the relevant portion of the Work and Contractor shall report any discrepancies to the
Architect for adjustment before any Work affected thereby is commenced. Additionally, if sufficient
detailed information is lacking, if Work is required in such a manner as to make it impossible to produce
first-class Work, or if discrepancies appear among Contract Documents, then Contractor shall request the
Architect’s clarification or interpretation before proceeding with such Work.

If Contractor performs any Work in conformity with any Contract Document knowing it to be
inconsistent with any other Contract Document, without first specifically requesting and obtaining from
the Architect written instructions on how to proceed with respect to such inconsistency, the Contractor
shall be obligated to correct such Work according to the direction of the Owner (with the Architect’s
advice) without cost to the Owner.

20.12 Non-Conforming Work. When any non-conforming work is found or confirmed by the Architect,
the entire area of Work involved shall be corrected unless the Contractor can completely define the limits
of the non-conforming work. Additional testing, sampling or inspecting needed to define non-conforming
work shall be at the Contractor’s expense. Contractor shall employ the Owner’s independent testing
laboratory, or a mutually satisfactory independent testing laboratory if such services are required. All
corrected work shall be re-tested at the Contractor’s expense. Extra architectural or engineering services
required by Contractor to analyze non-conforming work shall be paid for by Contractor.

20.13 Allowances. Unless otherwise specified below, the allowances described in Exhibit “N” attached
hereto and made part hereof for all purposes (“Allowance Items”) are included in the Guaranteed
Maximum Price for the fixtures, equipment and materials. If the actual cost of any Allowance Item is
greater or less than the allowances stated in Exhibit “N” or the Owner deletes the Allowance Items from
the scope of the Work and provides such Allowance Item as an “Owner-furnished Item” (hereafter
defined), the Guaranteed Maximum Price shall be adjusted appropriately by Change Order. All purchases
of Allowance Items shall be subject to Owner’s prior written approval as to price if the Allowance Item in
question exceeds one hundred ten percent (110%) of the allowance. Owner reserves the right to select
alternate suppliers and subcontractors for Allowance Items.

With respect to the selection of Allowance Items and other selections required to be made by Owner, such
selection shall be made by Owner as soon as reasonably practicable. Contractor shall deliver to Owner a
proposed selection timetable (“Selection Schedule”) within fifteen (15) days after the effective date
hereof, and the Selection Schedule shall be deemed to be approved by Owner unless objected to in writing
within thirty (30) days after receipt of the Selection Schedule. If any item selected by Owner is not
available when ordered, Owner shall have a reasonable period of time, not to exceed seven (7) days, to



select a substitution. Contractor agrees to advise Owner whenever Owner’s delay in selecting Allowance
Items or other items will result in delay in the completion of the Work. Contractor shall be entitled to
submit a claim for an extension of time pursuant to Paragraph 13.3 as a result of Owner’s delay in
selecting Allowance Items or other items following receipt of notice from Contractor that Owner’s delay
will result in a delay in the completion of the Work.

Unless otherwise provided in the Contract Documents:

1. these allowances shall cover the cost to Contractor, less any applicable trade
discount, of the materials and equipment constituting the Allowance Items delivered to the site,
and all applicable taxes;

2. the Contractor’s cost for unloading and handling on the site, labor, installation
costs, overhead, profit and other expenses contemplated for the Allowance Item shall be included
in the Guaranteed Maximum Price and not in the allowance, unless otherwise indicated in Exhibit
46N’7; and

3. as provided above, whenever the cost of an Allowance Item is more than or less
than the allowance, the Guaranteed Maximum Price shall be adjusted accordingly by Change
Order, the amount of which will recognize changes, if any, in handling costs on the site, labor,
installation costs, and other out-of-pocket expenses, plus or minus, as applicable, fifteen percent
(15%), unless the Allowance Item is a Special Item and subject to the five percent (5%) mark-up
described in Paragraph 20.1, of the cost differential between the final cost of the Allowance Item
and the allowance therefor.

20.14 Construction Warranty. Notwithstanding anything contained in the Contract Documents to the
contrary, if within one (1) year after the date of Substantial Completion as certified by the Architect or
such longer period of time as may be prescribed by law with respect to latent defects or by the terms of
any applicable special guarantee required by the Contract Documents or by any specific provisions of the
Contract Documents, Owner discovers any defective work, including that any portion of the Work was
not constructed in accordance with the Contract Documents, Contractor shall promptly, without cost to
Owner and in accordance with Owner’s written instructions, either correct such defective Work, or, if it is
not possible to correct such defective Work, remove it from the site and replace it with non-defective
Work. The scope of Contractor’s express warranty obligations is described in Exhibit “O” attached
hereto and made part hereof for all purposes. If Contractor does not promptly comply with the terms of
such instructions, or in any emergency where delay would cause serious risk of loss or damage, Owner
may have the defective Work corrected or the rejected Work removed and replaced, and all direct and
indirect costs of such removal and replacement, including compensation for additional professional
services, shall be paid by Contractor. Inability or refusal of a subcontractor responsible for defective
Work to correct such Work shall not excuse Contractor from performing under the warranty provided in
this Paragraph 20.14. Should Contractor fail to make such warranty corrections required hereby within a
reasonable time, not to exceed thirty (30) days after written notice thereof from Owner to Contractor,
provided that if the required corrections cannot be made within thirty (30) days, Contractor fails to
commence making such warranty corrections within a reasonable period of time, not to exceed thirty (30)
days, and diligently continue the prosecution of such warranty corrections until completion, Owner may
do so at the expense of and for the account of Contractor.

At the time of final payment, Contractor also shall assign and transfer to Owner all warranties heretofore
or hereafter received by Contractor for “consumer products” to be installed in the “improvements” (as
such terms are defined by the Federal Trade Commission), whether issued by the seller, manufacturer or
supplier and all other warranties delivered to Contractor by subcontractors or suppliers; provided,



however, that Owner and Contractor agree that during the one (1) year warranty period, Contractor shall
be obligated to enforce all warranties provided by subcontractors and suppliers at no cost or expense to
Owner.

20.15 Operating Instructions. Contractor shall deliver to Owner a complete copy in a loose leaf binder
of all operating and maintenance data for all equipment installed as a part of the Work, said binder to be
delivered on or before Substantial Completion of the Work.

20.16 Title to Work. The title to all Work completed and in the course of construction, on account of
which payments have been made, and all materials on account of which any payments have been made,
shall be in the name of Owner.

20.17 Concealed Conditions. Claims for additional compensation or extensions of time because of the
failure of Contractor to familiarize itself with conditions at the site will not be allowed. It is not intended
by this provision to preclude claims for additional compensation or extension of time for conditions that
would not reasonably be foreseen from a diligent visual inspection of the site, Contractor’s experience in
building in

If conditions are encountered at the site which are (1) subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents or (2) unknown
physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and
generally recognized as inherent in construction activities of the character provided for in the Contract
Documents, then notice by the observing party shall be given to the other party promptly before
conditions are disturbed and in no event later than ten (10) days after first observance of the conditions.
The Architect will promptly investigate such conditions and, if they differ materially and cause an
increase or decrease in the Contractor’s cost of, or time required for, performance of any part of the
Work, will recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the
Architect determines that the conditions at the site are not materially different from those indicated in the
Contract Documents and that no change in the terms of the Contract Documents is justified, the Architect
shall so notify the Owner and Contractor in writing, stating the reasons. Claims by either party in
opposition to such determination must be made within twenty-one (21) days after the Architect has given
notice of the decision.

No adjustment in the Contract Time or Contract Sum shall be permitted, however, in connection with a
concealed or unknown condition which does not differ materially from those conditions disclosed or
which reasonably should have been disclosed by Contractor’s inspection of the Project.

20.18 Owner’s and Contractor’s Right To Cure Default. In no event will Contractor be entitled to
terminate the Contract if Owner cures the default which provides the basis for such termination prior to
the expiration of the applicable curative period specified in the Contract. In no event will Owner be
entitled to terminate the Contract if Contractor cures the default which provides the basis for such
termination prior to the expiration of the applicable curative period specified in the Contract.

20.19 Subcontractors. Contractor shall not substitute subcontractors for those subcontractors listed in
Exhibit “M” attached hereto whose contract amounts are $25,000.00 or more without the prior written
approval of Owner, which approval shall not be unreasonably withheld or delayed. Owner may reject
substitute subcontractors chosen by Contractor, if in Owner’s reasonable opinion, they are not qualified to
do the Work or prevent Contractor or Owner’s other contractors from satisfactorily performing their
respective work, in which case Contractor shall substitute other subcontractors acceptable to Owner. Any
additional cost incurred by Contractor in substituting subcontractors as a result of Owner’s rejection of a
subcontractor shall be borne by Owner, provided that Contractor has advised Owner in writing in advance



of such additional cost and Owner has approved Contractor entering into a subcontract with such
substitute subcontractor.

20.20 Subcontracts. Contractor agrees to hold all Subcontractors, including all persons directly or
indirectly employed by them, responsible for any damages due to breach of contract or any negligent act
and to diligently endeavor to effect recoveries of such damages. Owner shall be deemed to be a third
party beneficiary of each subcontract and may, if Owner elects. require (following Contractor’s default
under this Agreement or Owner’s termination of this Agreement), that the Subcontractor perform all of
the then unperformed duties and obligations of such Subcontractor thereunder for the benefit of Owner
(rather than Contractor); however, in the event that Owner requires any such performance by a
Subcontractor for the direct benefit of Owner, then Owner shall be bound and obligated to pay such
Subcontractor for all work done by such Subcontractor (1) to date (to-wit: the reasonable value of that
portion of the subcontract performed by such Subcontractor) and (ii) subsequent to the date that Owner
elects to invoke such rights. Owners’ liability in this connection, however, is not to exceed the amount
obtained by subtracting from the subcontract price the total of all sums paid by Contractor to
Subcontractor prior to Owner’s invoking its right hereunder with respect to direct performance by
Subcontractor for Owner. In the even that Owner elects to invoke such rights, Owner shall give written
notice of such election to Contractor and such Subcontractors.

20.21 Affidavit of Commencement of Construction. Owner shall file an Affidavit of Commencement
with the County Clerk in Harris County not later than the 30th day after the date of actual commencement
of construction of the improvements or delivery of materials to the Property, such affidavit to be in the
form attached hereto as Exhibit “K” and made part hereof for all purposes.

20.22 Contract Requirements. Requirements imposed upon Contractor that are specifically set forth in
the General Conditions and Supplementary Conditions comprising part of the Contract Documents should
not be construed to supersede more stringent requirements stated elsewhere in the Contract Documents.

20.23 Assignment Rights. Contractor shall not assign this Agreement nor any of the monies due or to
become due to it hereunder without the prior written consent of Owner and any attempt to so do shall be
void and of no effect. Contractor shall not sublet or subcontract any part of this Agreement except in
compliance with the provisions hereof. Subject to the foregoing, this Agreement shall inure to the benefit
of, and shall be binding upon, the Contractor and its successors and assigns.

This Contract is for Owner’s benefit and the benefit of their heirs, legal representatives and assigns who
may, as provided below, directly enforce all rights and warranties, express or implied herein, but
subcontractors shall have recourse only against Contractor and not against Owner except as to
subcontractor’s lien rights, if any, Owner may rely solely upon Contractor for enforcement of all
Subcontracts. To enable Owner to directly enforce rights and remedies against subcontractors, Contractor
hereby assigns to Owner the right to bring any actions against subcontractors and material vendors
without waiver by Owner of his right against Contractor because of defaults, delays and defects for which
a subcontractor or material vendor may also be liable; provided that Contractor also retains and reserves
the right to enforce all subcontracts against the respective subcontractors; and provided further, however,
that Owner shall not have the right to bring such actions directly against such subcontractor unless
Contractor has defaulted hereunder (and such default remains uncured after he expiration of the
applicable curative period) or Owner has terminated the Contract as a result of such default. Contractor
will indemnify, defend and hold Owner harmless from any failure or refusal of any subcontractor to
comply with any provision of the Contract Documents.

20.24 Notices. Any notice provided or permitted to be given under the Contract Documents must be in
writing and may be served by depositing same in the United States mail, addressed to the party to be
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notified, postage prepaid, by registered or certified mail, with return receipt requested; by delivery of such
notice in person to such party; or by fax (with confirmation of receipt) or personal delivery service. For
purposes of notice, the addresses of the parties shall be as set forth on page one (1) hereof.

20.25 Headings. Headings herein are for Owner’s and Contractor’s convenience only and neither limit
nor amplify the provisions of the Contract Documents.

20.26 Texas Law. The Contract Documents shall be construed and enforced in accordance with the
laws of the State of Texas.

20.27 Severability. If any provision of the Contract Documents shall, for any reason, be held violative
of any applicable law, and such portion of the Contract Documents is held to be unenforceable, then the
invalidity of such specific provision herein shall not be held to invalidate any other provision herein
which shall remain in full force and effect.

20.28 Conlflicts. In the event there is a conflict between the provisions of this Article 20 and the
provisions of the foregoing Articles 1 through 19, the provisions of this Article 20 shall control.

20.29 Entire Agreement; Amendments. The Contract Documents and all prior negotiations or
agreements are merged herein. No modification hereof or subsequent agreement relative to the subject
matter hereof shall be binding unless reduced to a writing signed by the party to be bound.

20.30 Affidavit of Completion. At any time following “completion” (as such term is defined in the
Texas Property Code) of the Work, Owner may file the Affidavit of Completion attached hereto as
Exhibit “J” and made part hereof for all purposes in the Real Property Records of Harris County, Texas,
without waiving any rights under the Contract Documents with respect to Contractor’s punch-list and
warranty obligations.

20.31 Owners’ Approval Rights; Inspecting Architect. Except for the references to “Architect” in
Paragraphs 8.7, 8.12, 8.13, 9.6 and 19.2 (solely with respect to the additional services and expenses of an
Architect following the Contractor’s default), which references in such paragraphs shall refer either to the
person or entity designated in writing by Owner, all references to “Architect” in the Contract Documents
shall refer to Owner. However, with respect to all matters subject to the Architect’s approval or decision
or options which the Architect is entitled to exercise pursuant to Paragraphs 4.1, 4.2, 9.4, 9.5, 9.7, 12.2,
13.3, 14.2, 17.6 and 17.7 of the Agreement, if the Contractor does not agree with the Owner’s particular
decision or course of action relating to any of such matters (herein referred to as a “Major Decision”),
within five (5) working days after a Major Decision is submitted to either party for such party’s approval,
then such Major Decision shall be submitted to a licensed architect, engineer, or other appropriate,
qualified consultant designated by Owner and acceptable to Contractor, in the exercise of the Contractor’s
reasonable discretion, (which licensed architect, engineer, or other appropriate, qualified consultant
designated by Owner and acceptable to Contractor, is herein referred to as the “Inspecting Architect”) for
resolution. If Owner desires to appoint an Inspecting Architect, Owner shall submit not less than three
(3) architects, engineers, or other appropriate, qualified consultants, located in Houston to Contractor for
its approval or disapproval. If Contractor fails to approve one of the architects, engineers, or other
appropriate, qualified consultants selected by Owner within three (3) days after receipt of such names,
then Owner and Architect shall immediately thereafter jointly submit a request for a list of seven potential
architects, engineers, or other appropriate, qualified consultants, (located in Houston) to the Dallas office
of the Construction Section of the American Arbitration Association (“AAA”). Owner shall have the
right to select one architect, engineer or consultant from the list submitted by the AAA, who shall be the
“Inspecting Architect” hereunder. Contractor and Owner shall be entitled to rely on (and shall be
obligated to comply with) the written certification of the Inspecting Architect as to his resolution of any
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such Major Decision, which written certification of the Inspecting Architect as to his resolution of any
such Major Decision shall be made as soon as reasonably practicable, but in no event more than twenty
(20) days after such Major Decision has been submitted to the Inspecting Architect. If the Inspecting
Architect fails or refuses to resolve a Major Decision within said twenty (20) day period, then the Owner
may request that such Major Decision be submitted to arbitration in accordance with Paragraph 9.10 of
the General Conditions by written notice to the other party at any time after the expiration of the aforesaid
twenty (20) day period (provided that the Inspecting Architect has not resolved such Major Decision).
The cost of submitting Major Decisions to the Inspecting Architect for his resolution shall be borne by the
non-prevailing party. Notwithstanding the foregoing, if prior to the receipt of a written decision from the
Inspecting Architect, Contractor and Owner agree in writing on a Major Decision previously submitted to
the Inspecting Architect, then Contractor shall go forward in accordance with the decision reached by
Contractor and Owner on such Major Decision and shall disregard the Inspecting Architect’s decision
subsequently received. Contractor agrees to continue the Work, notwithstanding the fact that a Major
Decision has been submitted to the Inspecting Architect for his resolution. Contractor further agrees not
to take any action (active or passive) affecting the Major Decision submitted to the Inspecting Architect
until the Inspecting Architect has issued his decision on such matter.

The decision of the Inspecting Architect shall be final on all such Major Decisions submitted to the
Inspecting Architect if the amount in controversy is less than $35,000, and Contractor and Owner hereby
agree that the Inspecting Architect’s decision with respect to any Major Decision shall not be subject to
the arbitration provisions described in Paragraph 9.10 of the General Conditions.

Additionally, Owner and Contractor agree that the Inspecting Architect in carrying out his duties
hereunder may act in his reasonable discretion and shall be personally or corporately liable only for fraud
or acts or omissions in bad faith.

Notwithstanding anything contained in this Paragraph 20.31 to the contrary, in the event that a Major
Decision must be made immediately (in the good faith judgment of Owner or Contractor) to avoid
interference with the progress of the Work, damage to the Work or personal injury or property damage
(and Owner and Contractor are unsuccessful in resolving such Major Decision among themselves and are
also unsuccessful in contacting the Inspecting Architect to obtain his immediate resolution of such matter
in a timely manner), then Owner shall have the authority to make such Major Decision, without the
necessity of obtaining approval from the Contractor; and, if Owner and Contractor thereafter disagree on
the handling of such Major Decision, such Major Decision shall be submitted to the Inspecting Architect
for adjudication of the proper handling of such matter. In the event that the Inspecting Architect resolves
such Major Decision and favors the Contractor, Owner shall promptly reimburse Contractor for all out-of-
pocket expenses and the actual damages incurred by Contractor in proceeding in accordance with the
Owner’s instructions.

20.32 Public Authorities. Requirements of public authorities mentioned in Paragraph 8.6.2 of the
General Conditions apply as minimum requirements only. They do not supersede more stringent
requirements stated elsewhere in the Contract Documents. Requirements in effect at time of installation
apply. If changes must be made to the Contract Documents because of a change in law or governmental
regulations after the effective date herecof, appropriate adjustments will be made in the then current
budget.

20.33 Statutory Notice. This Contract is subject to Chapter 27 of the Texas Property Code. The
provisions of that Chapter may affect the Owner's right to recover damages arising from the performance
of this Contract. If Owner has a complaint concerning a construction defect arising from the performance
of this Contract and that defect has not been corrected through normal warranty service, the Owner must
provide notice regarding the defect to the Contractor by Certified Mail, Return Receipt Requested, not
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later than the 60th day before the date the Owner initiates a claim to recover damages in an arbitration
proceeding. The notice must refer to Chapter 27 of the Texas Property Code, and must describe the
construction defect. If requested by the Contractor, the Owner must provide the Contractor an
opportunity to inspect and cure the defect as provided by Section 27.004 of the Texas Property Code.

Executed in multiple counterparts, each of which shall constitute an original.

“OWNER” “CONTRACTOR”

C. SUPPLEMENT TO GENERAL CONDITIONS OF THE CONTRACT FOR
CONSTRUCTION ATTACHED TO A107-1997 ABBREVIATED FORM OF
AGREEMENT BETWEEN OWNER AND CONTACTOR

Reference is here made to the General Conditions of the Contract for Construction being AIA
Document A107-1997. Owner and Contractor hereby agree that the General Conditions of the Contract
for Construction are hereby supplemented and amended as follows:

1. The following provision is hereby added at the end of Paragraph 6.1:

In the event that there is a conflict between the provisions of Article 20 hereof and the provisions
of the foregoing Articles 1 through 19, the provisions of Article 20 shall control.

Subject to the foregoing provisions of this Paragraph 6.1, in the event of inconsistencies or
between the Contract Documents and applicable standards, codes, and ordinances, the Owner
shall recover such inconsistency, subject always to Contractor’s right to contest such resolution
under Paragraph 9.10. The terms and conditions of this Paragraph 6.1, however, shall not relieve
the Contractor of any of the obligations set forth in Paragraphs 8.1 and 8.6.

2. In Paragraph 6.3, the sentence “An enumeration of the Contract Documents appears in Article 5.”
should be added at the end of the paragraph.

3. In Paragraph 6.4, the words “and any special” should be added between the words “local” and
“conditions” on the third line.

4, In Paragraph 7.11, the phrase “if requested by Contractor in writing” should be added at the end
of the paragraph.
5. The following provision is hereby added at the end of Paragraph 7.2 to read as follows:

Notwithstanding the foregoing, however, Owner shall not be responsible for, and will not have
control or charge of, construction means, methods, techniques, sequences or procedures, or for
safety precautions and programs in connection with the Work, and shall not be responsible for the
Contractor’s failure to carry out the Work in accordance with the Contract Documents. Owner
shall not be responsible for or have control or charge over the acts or omissions of Contractor,
Contractor’s Subcontractors or any of their agents, or employees or any other persons performing
any of the Work.

6. The following provision is hereby added to the end of Paragraph 8.1.2 to read as follows:
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Contractor shall promptly report to Owner errors, inconsistencies or omissions in the Contract
Documents which are discovered by Contractor. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work for Contractor.
The Contract Documents are complementary, and what is required by one shall be as binding as if
required by all. Performance by Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the
intended results. All dimensions and clearances necessary to the Work, as indicated on the
Drawings and contained in the Specifications, shall be verified by Contractor at the job site before
commencing the Work affected thereby. Additionally, if sufficient detailed information is
lacking, if Work is required in such a manner as to make it impossible to produce first-class
Work, or if discrepancies appear among Contract Documents, then Contractor shall request the
Owner’s clarification or interpretation before proceeding with such Work.

Contractor also shall confirm from bench marks the physical surface characteristics of the site
indicated on the Drawings. Report discrepancies discovered to Owner for adjustment before
beginning Work. No extra charges or compensation will be allowed for grade variation or
discrepancies except by written agreement before construction begins. Initiation of Work shall
indicate Contractor's verification of existing grade elevations and acceptance of existing site
surface characteristics.

If Contractor performs any Work in conformity with any Contract Document knowing it to be
inconsistent with any other Contract Document, or knowing it to be inconsistent with any
applicable law, code or regulation, without first specifically requesting and obtaining from the
Owner written instructions on how to proceed with respect to such inconsistency, the Contractor
shall be obligated to correct such Work according to the direction of the Owner without cost to
the Owner.

There is hereby added new Paragraphs 8.1.3 and 8.1.4 to read as follows:

8.1.3: If requested by Owner, Contractor shall update from time to time one record copy of the
Drawings (the “Record Drawings”), with color pencils to mark up said set with “record
information” in a legible manner to show: (i) material deviations from the Drawings made during
construction; (ii) details in the Work not previously shown except that to the extent that Architect
of Record should revise the Drawings to show such details; (iii) changes to existing conditions or
existing conditions found to differ materially from those shown on any existing drawings; and
(iv) such other information as either Owner may reasonably request. Any changes resulting from
change orders or other changes requiring the Architect of Record to modify the Drawings shall be
made by the Architect of Record at Owner’s expense. At the completion of the Work, Contractor
shall deliver all Record Drawings to Owner. The provisions of this Paragraph 8.1.3 do not
authorize Contractor to deviate from the Control Documents except as otherwise expressly
provided herein.

8.1.4: The Drawings and Specifications are to be of equal priority. In the event of any internal
inconsistency in either the Drawings or Specifications, or with each other, the appropriate method
of performing the Work, in the event of the above-mentioned inconsistency, shall be determined
by the Owner. Figures take precedence over physical scale measurements. Large scale details
take precedence over smaller scale details. Drawings take precedence in regard to dimensions,
when in conflict with Mechanical and Structural Drawings, except for the size of the structural
members. Specifically titled drawings and sections of the Specifications take precedence over
indication of the item in a collateral way. Existing conditions take precedence over Drawings and
Specifications for dimensions.
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Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or
catalog numbers are given, it is done for the express purpose of establishing a standard of
function, dimension, appearance, and quality of design, in harmony with the Work, and is not
intended for the purpose of limiting competition.

When more than one restriction for a special material, brand, or construction process is given for
an item in the Drawings and Specifications, Contractor shall comply with all restrictions. When
more than one optional material, brand or construction process is specified for a particular item of
work, the choice shall be the Contractor’s. Contractor may use the one Contractor considers to its
advantage to use.

List of “work included” and “work excluded” in the Drawings and Specifications are not intended
to enumerate each and every item of work or appurtenance required, and must be used in
conjunction with other portions of the Contract Documents.

The following provision is hereby added to the end of Paragraph 8.3.4 to read as follows:

If the Contractor desires to submit an alternative product or method in lieu of what has been
specified or shown in the Contract Documents, the following provisions apply

1 The Contractor must submit to the Owner (i) a full explanation of the proposed
substitution and submittal of all supporting data, including technical information, catalog cuts,
warranties, test results, installation instructions, operating procedures, and other like information
necessary for a complete evaluation of the substitution; (ii) a written explanation of the reasons
the substitution is advantageous and necessary, including the benefits to the Owner and the Work
in the event the substitution is acceptable; (iii) the adjustment, if any, in the Contract Sum, in the
event the substitution is acceptable; (iv) the adjustment, if any, in the Contract Time and the
construction schedule in the event the substitution is acceptable; and (v) an affidavit stating that
(a) the proposed substitution conforms and meets all the requirements of the pertinent
Specifications and the requirements shown on the Drawings, and (b) the Contractor accepts the
warranty and correction obligations in connection with the proposed substitution as if originally
specified by the Architect. Proposals for substitutions shall be submitted in duplicate to the
Owner in sufficient time to allow the Owner no less than ten (10) working days for review. No
substitutions will be considered or allowed without the Contractor’s submittal of complete
substantiating data and information as stated hereinbefore.

2 Substitutions and alternatives may be rejected without explanation and will be considered
only under one or more of the following conditions: (i) the proposal is required for compliance
with interpretation of code requirements or insurance regulations then existing; (ii) specified
products are unavailable, through no fault of the Contractor; (iii) subsequent information
discloses inability of specified products to perform properly or to fit in designated space; (iv) the
manufacturer/fabricator refused to certify or guarantee performance or specified product as
required; and (v) when in the judgment of the Owner, a substitution would be substantially in the
Owner’s best interests, in terms of cost, time, or other considerations.

3 Regardless of whether any proposed substitution is accepted by the Owner, the
Contractor shall reimburse the Owner for any fees, if any, charged by the Owner's Architect or

other Consultant for evaluating each proposed substitution.

There is hereby added new Paragraph 8.3.5 to read as follows:
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10.

1.

12.

13.

14.

8.3.5 The Contractor shall be responsible to the Owner for the acts and omissions of the
Contractor's employees, Subcontractors and their agents and employees, and other persons
performing portions of the Work under a contract with the Contractor.

The following provision is hereby added to the end of Paragraph 8.4 to read as follows:

The warranty provided in Paragraph 8.4 shall be in addition to and not in limitation of any other
warranty or remedy required by law or by the Contract Documents, and such warranty shall be
interpreted to require Contractor to replace defective materials and equipment and re-execute
defective Work which is disclosed to Contractor by Owner within a period of one (1) year after
completion of the entire Work.

Paragraph 8.6.2 is hereby amended to read as follows:

Contractor shall, as a Cost of the Work, give all necessary notices and cause all work done and
materials and equipment furnished pursuant to the Contract Documents to comply strictly with all
applicable local, state and federal laws, ordinances, rules, regulations, codes and orders
(hereinafter referred to collectively as “Legal Requirements”). Further, Contractor covenants and
warrants that it shall observe and comply strictly with all Legal Requirements in connection with
the performance of the Work or otherwise. Contractor shall take and observe all necessary
measures and precautions for the safety and protection of all property and persons in connection
with the Contractor’s performance of the Work.

The following provision is hereby added at the end of paragraph 8.7.1 to read as follows:

To the extent practicable, Contractor shall update from time to time one record copy of the
Drawings (the “Record Drawings”), with color pencils to mark up said set with “record
information” in a legible manner to show: (i) material deviations from the Drawings made during
construction; (ii) details in the Work not previously shown except that to the extent that A. J.
Tamborello, Architect, AIA, should revise the Drawings to show such details; (iii) changes to
existing conditions or existing conditions found to differ materially from those shown on any
existing drawings; (iv) the actual installed position of major electrical, mechanical and plumbing
equipment if shown on the original final Drawings and substantially different from the position
shown on the original final Drawings; and (v) such other information as either Owner or
Architect may reasonably request. Any changes resulting from change orders or other changes
requiring the Architect to modify the Drawings shall be made by the Architect at Owner’s
expense. At the completion of the Work, Contractor shall deliver all Record Drawings to Owner.
The provisions of this Paragraph 14.8 do not authorize the Contractor to deviate from the
Contract Documents except as otherwise expressly provided herein. Submission of the final
Record Drawings is required prior to or at the time of submission of Contractor’s application for
final payment.

The following provision is hereby added to the end of Paragraph 8.10 to read as follows:

If Contractor fails to do so after seven (7) days’ written notice from Owner, Owner may remove
same at the Contractor’s expense. In the event Owner undertakes the removal of same from the
site of the Project, such removal will in no way qualify or limit Contractor’s obligations under the

Contract Documents.

The following provision is hereby added to the end of Paragraph 8.13.1 to read as follows:
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15.

16.

For purposes of this Agreement, the term "Contractor Group" is used as a reference individually
and collectively for Contractor and its parent, subsidiary and affiliated companies, Contractor's
subcontractors and all other parties with whom Contractor has a contractual relationship (with the
exception of Owner) and its and all of their officers, directors, employees, agents, assigns,
representatives, contractors, and subcontractors, and the subrogees of said parties. Similarly, the
term "Owner Group" is used as a reference individually and collectively for Owner and the
Owner's heirs, legal representatives, assigns, its parent, agents, separate contractors,
representatives (including, without limitation, Susan Elias) and the subrogees of said parties.

Notwithstanding anything contained in this Paragraph 8.13 to the contrary, Contractor shall be
liable in any case of illness, injury or death, suffered by any member of Contractor Group's
employees and in any case of loss or damage to any member of Contractor Group's property,
either owned or rented and operated by any member of Contractor Group arising out of or relating
to the performance of the Work under the Agreement and REGARDLESS OF WHETHER
CAUSED OR BROUGHT ABOUT BY ANY MEMBER OF COMPANY GROUP'S
NEGLIGENCE (INCLUDING ACTIVE, PASSIVE, SOLE, JOINT OR CONCURRENT
NEGLIGENCE), OR ANY OTHER THEORY OF LEGAL LIABILITY, INCLUDING STRICT
LIABILITY AND INCLUDING PRE-EXISTING CONDITIONS and Contractor shall release,
defend, protect, indemnify and hold harmless all members of Owner Group from and against any
loss, cost, claim, obligation to indemnify another, suit, judgment, award or damage (including
reasonable attorney's fees) on account of such illness, injury or death, loss or damage.

There is hereby added new Paragraph 8.14 to read as follows:

Owner reserves the right to request the removal from the Work of Contractor’s superintendent or
any Subcontractor or worker, who, in the reasonable discretion of Owner, is not properly
performing its duties in accordance with the Contract Documents.

The following provisions are hereby added at the end of Paragraph 9.10.7 to read as follows:

In no event shall claims in excess of One Hundred Thousand Dollars ($100,000.00), in the
aggregate, or claims with respect to any warranty given by Contractor to Owner under the
Contract Documents, be submitted to arbitration by either party to this Agreement without the
written consent of the other party. With respect to claims in excess of One Hundred Thousand
Dollars ($100,000.00), in the aggregate, or warranty claims, as to which Owner and Contractor do
not agree to submit arbitration, either party shall have the right to prosecute such claims in a court
of competent jurisdiction.

During any arbitration proceeding, there shall be a prehearing meeting between the parties at
which each party shall present a memorandum disclosing the factual basis of its claim and
defenses and disclosing legal issues raised. The memorandum shall also disclose the names of
any expert a party shall present as a witness during the proceedings. At the prehearing meeting,
the arbitrators shall make rulings and set schedules for hearings consistent with their powers as
set forth in this Paragraph 9.10.7. All hearings shall be held on consecutive weekdays until five
(5) hearings have been held and shall be recommenced within seven (7) days of the last prior day
of hearings. If requested by either party to this Agreement, any individual or number of sessions
shall take place at the site of the Project.
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18.

19.

The parties shall be entitled to discover all documents and information reasonably necessary for a
full understanding of any legitimate issue raised in the arbitration. The parties may use all
methods of discovery available under the Federal Rules of Civil Procedure and shall be governed
thereby. Prior to the deposition of any expert witness, the party proposing to call such a witness
shall provide a full and complete report by the expert, together with the expert’s calculations and
other data by which the expert reached any opinions concerning the subject matter of the
arbitration. The report shall be provided no less than ten (10) days prior to the date set for the
expert witness’ deposition. The Federal Rules of Evidence shall be applied by the arbitrators but
liberally construed to allow for the admission of evidence that is helpful in resolving the
controversy.

There is hereby added new Paragraph 9.9.1 to read as follows:

The Architect will conduct inspections to determine the dates of Substantial Completion and
Final Completion, will receive and forward to Owner for the Owner’s review written warranties
and related documents required by the Contract and assembled by Contractor, and will issue a
final Certificate for Payment upon compliance with the requirements of Paragraph 14.5.

There is hereby added new Paragraph 9.9.2 to read as follows:

The duties and obligations imposed by the Contract Documents and the rights and remedies
available thereunder shall be in addition to and not a limitation of any duties, obligations, rights
and remedies otherwise imposed or available by law.

There is hereby added new Paragraphs 10.4, 10.5, 10.6 and 10.7 to read as follows:

10.4 All Subcontracts in excess of $10,000 shall be in writing in form and substance substantially
similar to Contractor's standard form Subcontract attached to the Contract and made a part hereof
as Exhibit "K" and shall specifically provide that Owner is an intended third party beneficiary of
such Subcontract. Each Subcontract shall further contain an acknowledgement by the
Subcontractor that all claims for non-payment shall be made only against a Bond to indemnify
against Lien described in the Texas Property Code (if obtained by Owner or Contractor) and that,
according to applicable Texas law, may not be satisfied out of the Project. As provided above,
any part of the Work performed for Contractor by a Subcontractor in excess of $10,000 shall be
pursuant to a written Subcontract between Contractor and such Subcontractor. Contractor shall
deliver copies of all executed Subcontracts and purchase orders to Owner within five (5) days
after the effective date hereof with respect to those Subcontracts and purchase orders entered into
as of such date. With respect to Subcontracts and purchase orders entered into after the Effective
Date hereof, copies shall be delivered to Owner within five (5) days following the execution
thereof. Each such Subcontract shall:

(a) require that such Work be performed in accordance with the requirements of the Contract
Documents;

(b) waive all rights the contracting parties may have against one another as described in
Paragraph 16.5;

(¢) require the Subcontractor to carry and maintain such insurance coverage and limits as

specified by Contractor and provide that the Owner and Lender shall be additional insureds with
respect to the Subcontractor's commercial general liability insurance; and
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20.

21.

22.

(d) require the Subcontractor to furnish such certificates and waivers as Owner may reasonable
request.

10.5 Each Subcontract (which term shall also refer to purchase orders) for a portion of the Work
shall be assigned by the Contractor to the Owner provided that such assignment is effective only
after termination of the Contract by the Owner for cause pursuant to Paragraph 19.2 and only for
those Subcontracts which the Owner accepts by notifying the Subcontractor in writing.

10.6 If the Work in connection with a Subcontract has been suspended for more than thirty (30)
days after termination of the Contract by Owner pursuant to Paragraph 19.2 and Owner accepts
assignment of such Subcontract, the Subcontractor's compensation shall be equitably adjusted for
any increase in direct costs incurred by such Subcontractor as a result of the suspension.

10.7 Each Subcontract shall specifically provide that Owner shall only be responsible to the
Subcontractor for those obligations of Contractor that accrue subsequent to Owner's exercise of
any rights under the conditional assignment.

The following provision is hereby added to the end of Paragraph 11.3 to read as follows:

If any part of the Work depends upon the proper performance of the work of a separate
Contractor, Contractor shall, prior to proceeding with the Work, promptly report to Owner any
discrepancies or defects of which Contractor becomes aware in the separate Contractor’s work
that render it unsuitable and prevent Contractor from proceeding expeditiously with the Work.
Failure of Contractor to report such deficiencies or defects upon becoming aware of such shall
constitute an acceptance of such separate Contractor’s work as fit and proper to receive the Work.

There is hereby added new Paragraph 11.4 to read as follows:

11.4 Contractor shall, as part of the Work, use commercially reasonable efforts to provide for the
coordination of work to be performed by each separate Contractor engaged by Owner, if any,
with the Work to be performed by Contractor or Contractor's Subcontractors of any tier, provided
that Contractor shall not be liable for defects in the work of Owner's separate contractors unless
caused by Contractor or Contractor's Subcontractors by damaging such work performed by
Owner's separate contractors. Contractor shall cooperate with Owner and all separate contractors,
their subcontractors and any other entity involved in the performance of the Work. In order to
cause the Work and any work to be performed by separate contractors to be completed in an
expeditious manner, Contractor agrees that it will use commercially reasonable efforts in order to
ensure that such separate contractors have a reasonable opportunity to complete their Work as and
when required. Owner shall cause all of its separate contractors, if any, to perform their work in
accordance with the provisions of this paragraph, and to maintain (and cause their subcontractors
to maintain) commercial general liability insurance in reasonable amounts and workmen's
compensation insurance in not less than the minimum required statutory amount. Provided that
Contractor has complied with the provisions of this Paragraph 11.4, Contractor shall be granted
an extension of time for any period during which Owner's other contractors cause Contractor a
delay in the critical path of Contractor's work. For Contractor to be entitled to a delay, Contractor
shall submit a delay claim in the manner required by this Agreement.

There is hereby added new Paragraph 11.5 to read as follows:
If Contractor wrongfully causes damage to the Work or property of Owner, Contractor shall

promptly remedy such damage. If Contractor wrongfully causes damage to a separate Contractor
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23.

24.

or property of any separate Contractor, Contractor shall promptly attempt to settle any resulting
dispute or claim with such other Contractor.

The following provision is hereby added to the end of Paragraph 12.2 to read as follows:

For deletions only to the Contract other than Allowance Items, there shall be deducted the exact
cost of the Work. If the cost of any change in the Work cannot be agreed upon, Contractor,
provided Contractor receives a written order signed by Owner, shall nevertheless promptly
proceed with the Work involved. The cost of such Work shall then be determined by the
Architect on the basis of actual cost and savings of those performing the Work attributable to the
change, plus fifteen percent (15%) for profit and overhead as provided above. In such case,
Contractor shall keep and present, in such form as Owner may prescribe, an itemized accounting
together with appropriate supporting data for inclusion in a Change Order. Pending final
determination of cost to Owner, payments shall be made on the Architect’s Certificate for
Payment. With respect to any additive change involving the purchase of materials, Owner shall
pay the additional amount at the time the materials are ordered by Contractor. Any additional
cost involving labor performed by Contractor or a subcontractor shall be paid for in the
Contractor’s Draw Request following performance of such work. The amount of credit to be
allowed by Contractor to Owner for any deletion or change which results in a net decrease in the
Contract Sum will be the amount of the actual net cost as confirmed by the Architect. When both
additions and credits are involved in any one change, the allowance for overhead and profit shall
be figured on the basis of the net increase or net decrease, as applicable.

There are hereby added new Paragraphs 13.4, 13.5 and 13.6 to read as follows:

13.4 Extensions in the Contract Time shall be granted by Owner only to the extent that such
delay: (1) warrants an extension in the scheduled completion of the Work, (2) has not been
caused by Contractor, (3) is grounds for an extension in the Contract Time under the Contract
Documents, and (4) is of a duration not less than one (1) day. Claims by Contractor for an
extension of the Contract Time must be made in writing to Owner within twenty-one (21) days
after Contractor discovers the event giving rise to such claim; otherwise, Contractor will be
deemed to have waived its right to claim an extension in the Contract Time as a result of the
occurrence of such event.

13.5 The Contractor shall be permitted an adjustment as outlined below in the Contract Sum if
any delays are caused by the Owner or Architect which result in an increase in the Contractor's
general condition costs. The increase in the Contract Sum resulting from such delays shall be
limited to the increase, if any, of direct costs incurred by the Contractor in performing the Work
as a result of any such delays which cause the Contract Time to be increased. For purposes of
this Paragraph 13.5, such direct costs are the reasonable increased costs of Contractor incurred for
labor, materials, supplies and equipment, rental costs and machinery and equipment, subcontract
costs, additional costs of supervision and field office personnel directly attributable to such
increased costs, including the Contractor's general condition costs, but excluding any profit or
fee. Owner's lawful exercise of any rights or remedies under the Contract Documents, regardless
of the extent or frequency, shall not under any circumstances be viewed as a delay caused by the
Owner.

13.6 Notwithstanding anything contained to the contrary in the Contract Documents, an
extension of time in which to complete the Work shall be the Contractor's sole remedy for delay,
any hindrance in performance of the Work, loss in productivity, impact damages or other similar
claims unless such delay is caused by acts constituting intentional interference by Owner with
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25.

26.

27.

28.

29.

Contractor's performance of the Work, but only to the extent that such acts continue for more than
two (2) days after the Contractor's notice to Owner of such interference. Owner's reasonable
exercise of any of it rights or remedies under the Contract Documents, regardless of the extent of
frequency, shall not under any circumstances be construed as intentional interference with the
Contractor's performance of the Work.

The following provision is hereby added to the end of Paragraph 14.4.1 to read as follows:

The Work will not be considered suitable for Substantial Completion review until all Project
systems are operational as designed and scheduled, all designated or required governmental
inspections and certifications have been made and posted, instruction of Owner in the operation
of systems has been completed, and all final finishes provided for in the Contract Documents are
in place. In general, the only remaining Work shall be punchlist work, so that Owner can occupy
the Property on that date subject to the completion of the Work by Contractor which will not
materially interfere with or hamper Owner's use of the Property. As a further condition of
Substantial Completion acceptance, Contractor shall certify that all remaining Work, the same
being solely of a "punchlist”" nature, will be completed within thirty (30) consecutive calendar
days or as otherwise agreed upon following the date of Substantial Completion or, if such
punchlist work cannot be completed within thirty (30) consecutive calendar days, the such
punchlist work will be commenced within such thirty (30) day period and diligently prosecuted
until completion. Notwithstanding the foregoing, Owner may refuse to make payment on any
Certificate of Substantial Completion or a Certificate of Payment (including, without limitation,
the Final Certificate of Payment) for any default of Contractor pursuant to the provisions of
Subparagraph 14.2.3. Owner shall not be deemed in default by reason of withholding payment as
long as such default remains uncured.

In Paragraph 14.5.2, the phrase “or obtain the necessary bond (pursuant to the Texas Property
Code) to indemnify the Owner against such lien.” Should be added at the end of the Paragraph.

There is hereby added new Paragraph 14.5.4 to read as follows:

Contractor shall promptly pay each Subcontractor upon receipt of payment from Owner out of the
amount paid to Contractor on account of such Subcontractor’s portion of the Work, the amount to
which said Subcontractor is entitled, reflecting percentages actually retained from payments to
Contractor on account of such Subcontractor’s portion of the Work. Contractor shall, by
appropriate agreement with each Subcontractor, require each Subcontractor to make payments to
Sub-subcontractors in a similar manner.

In Paragraph 15.1, the phrase “including, but not limited to, the completion of the Work™ should
be added at the end of the first sentence of the paragraph; the word “all” should be added between
the words “take” and “reasonable” on the fourth line, and also between the words “provide” and
“reasonable” on the fifth line.

The following provision is hereby added to the end of Paragraph 16.1 to read as follows:

Contractor's insurance as required by Article 16 shall include the insurance described in the
certificate of insurance attached hereto as Exhibit "J" and made part hereof for all purposes,
which insurance shall be maintained by Contractor throughout the term of this Agreement. The
commercial general liability insurance shall be on an ISO Form O1 0196 or equivalent providing
the coverage described in the certificate of insurance with limits of Contractor's commercial
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30.

31.

32.

33.

general liability insurance applying separately to this Project pursuant to ISO Form CG25 03 03
97 endorsement or its equivalent. Each policy of insurance obtained by Contractor pursuant to
the Contract shall provide (i) that such policy shall not be canceled, endorsed, altered or re-issued
to effect a change in coverage for any reason or to any extent whatsoever unless the insured shall
have first given Owner and Lender at least fifteen (15) days prior written notice; (ii) that Owner
and/or Lender may, but shall not be obligated to, make premium payments to prevent the
cancellation, endorsement, alteration or re-issuance of such policy, and any premium payments
paid by Owner and/or Lender shall be credited against the Contract Sum; (iii) that all insurance
policies shall be payable to Contractor, Owner and Lender as their respective interests may
appear and be subject to the standard mortgage clause; (iv) as to the Contractor’s commercial
general liability insurance that it is primary as to any commercial general liability insurance
carried by the Owner and Owner and Lender are additional insureds pursuant to CG Form 2026
1185 Endorsement with no qualifications, except that the primary status of Contractor's
commercial general liability policy and the naming of Owner and Lender as additional insureds
shall only be to the extent of Contractor's indemnification obligations under Subparagraph 8.13.1
and (v) the Contractor’s worker’s compensation coverage and liability coverage shall contain
waiver of subrogation endorsements in favor of the Owner.

The following sentence is hereby added to the end of Paragraph 16.4.1 as follows:

The Contractor shall effect and maintain similar property insurance on portions of the Work
stored of the site or in transit when such portions of the Work are to be included.

There is hereby added new Paragraph 17.6 to read as follows:

If Owner prefers to accept defective or nonconforming Work, Owner may do so instead of
requiring its removal and correction, in which case a Change Order will be issued to reflect a
reduction in the Contract Sum where appropriate and equitable. Such adjustment shall be
effected whether or not final payment has been made. If Owner and Contractor are unable to
agree upon the amount of the adjustment of the Contract Sum relating to Owner’s acceptance of
defective or nonconforming Work, Architect shall determine the appropriate adjustment within
fifteen (15) days after either Owner or Contractor request the Architect to make such
determination.

There is hereby added new Paragraph 17.7 to read as follows:

If a portion of the Work is covered contrary to the Architect’s request or to requirements
specifically expressed in the Contract Documents, it must, if required in writing by the Architect,
be uncovered for the Architect’s observation and be replaced at Contractor’s expense without
change in the Contract Time.

There is hereby added a new Paragraph 17.8 to read as follows:

If a portion of the Work has been covered which the Architect has not specifically requested to
observe prior to its being covered, the Architect may request to see such Work and it shall be
uncovered by Contractor. If such Work is in accordance with the Contract Documents, costs of
uncovering and replacement shall, by appropriate Change Order, be charged to Owner. If such
Work is not in accordance with the Contract Documents, Contractor shall cause its Subcontract to
re-execute the Work as required by the Contract Documents, at no expense to Owner, unless the
condition was caused by Owner or a separate Contractor in which event Owner shall be
responsible for payment of such costs.
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34.

35.

36.

37.

38.

There is hereby added new Paragraph 18.5 to read as follows:

Contractor shall be responsible for damaged or broken glass, and at completion of the Work shall
replace such damaged or broken glass. Contractor shall perform the following final cleaning as a
condition precedent to final completion of the Work:

a. Remove all temporary protections;
b. Remove marks, stains, fingerprints and other soil or dirt from all surfaces and other work;
c. Remove spots, mortar, plaster, soil and paint from ceramic tile, marble, and other finish

materials from all surfaces and other Work;

d. Clean fixtures, cabinet work and equipment, removing stains, paint, dirt, and dust and
leave in an undamaged and new condition; and

e. Clean all surfaces and other Work in accordance with recommendations of the
manufacturer.

There is hereby added new Paragraph 18.6 to read as follows:

No action or failure to act by Owner or Contractor shall constitute a waiver of any right or duty
afforded any of them under the Contract, nor shall any such action or failure to act constitute an
approval of or acquiescence in any breach thereunder, except as may be specifically agreed to in
writing.

There is hereby added new Paragraph 18.7 to read as follows:

If the Contract Documents, laws, ordinances, rules, regulations or orders of any public authority
having jurisdiction require any portion of the Work to be inspected, tested or approved,
Contractor shall give the Architect timely notice of its readiness so the Architect may observe
such inspection, testing or approval. Except as otherwise provided in this Agreement, Owner
shall bear all costs of other inspections, tests or approvals.

There is hereby added new Paragraph 18.8 to read as follows:

In performing its obligations hereunder, Contractor shall be deemed an independent Contractor
and not an agent or employee of Owner. Contractor shall have exclusive authority to manage,
direct and control the Work. Owner is interested in only the results obtained and not in the
methods used in achieving the results.

There is hereby added new Paragraph 18.9 to read as follows:

Provided that Contractor has been paid by Owner all sums (or the applicable portion thereof) due
to Contractor pursuant to the Agreement (other than under the circumstances of Paragraph 20.2 of
the General Conditions), Contractor shall not voluntarily permit any laborer’s, materialmen’s,
mechanic’s, or other similar liens to be filed or otherwise imposed on any part of the Work or the
property on which the Work is performed. If any laborer’s, materialmen’s, mechanic’s, or other
similar lien or claim thereof is filed or otherwise imposed against the Property, Contractor, within
thirty (30) days after actual notice to Contractor of the filing of such lien or other imposition
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39.

40.

thereof, shall cause such lien to be released or otherwise discharged, except as to liens which
Contractor is contesting in good faith by appropriate action diligently pursued, provided
Contractor has notified Owner of the nature of such lien and informed Owner of the type of
action being pursued by Contractor and, if requested by Owner, has provided Owner with a surety
bond satisfactory to Owner, sufficient to cover such claim in the event Contractor is unsuccessful
in contesting same or has made other arrangements satisfactory to Owner. If, however,
Contractor, within the aforesaid thirty (30) day period, does not cause such lien either to be
released and discharged forthwith or contests same in the manner provided hereinabove, then
Owner shall have the right to pay all sums necessary to obtain such release and discharge and
reduce the Contract Sum by the amount of such payments made by Owner. Contractor shall
indemnify, defend and hold harmless Owner from all claims, losses, demands, causes of action or
suits of whatever nature arising out of any such lien or that part of the Work covered thereby.

There is hereby added new Paragraph 18.10 to read as follows:

Except for Owner’s express approval or acceptance of certain portions of the Work by written
notice therecof to Contractor, no inspection performed or failed to be performed by Owner
hereunder shall constitute a waiver of any of Contractor’s obligations hereunder or be construed
as an approval or acceptance of the Work or any part thereof.

Paragraphs 19.2.5 through 19.2.8 are hereby added to read as follows:

19.2.5 If the cost of finishing the Work, including compensation for the additional Architect’s
services made necessary thereby, exceeds the unpaid balance of the Contract Sum, the Contractor
shall pay such difference to the Owner promptly upon demand by the Owner. The amount to be
paid by the Contractor to the Owner shall be certified by the Architect, upon application, in the
manner provided in Paragraph 14.5. The Contractor’s obligation for payment of excess costs to
complete the Work shall survive the termination of the Agreement.

19.2.6 In addition to the circumstances outlined in Paragraph 19.2 entitling Owner to perform
Work on behalf of Contractor or terminate the Contract, if (i) Contractor becomes insolvent, or
makes a transfer in fraud of creditors, or makes an assignment for the benefit of creditors; (ii)
Contractor files or has filed against it a petition under any chapter or section of the United States
Bankruptcy Code, as amended, or under any similar law or statute of the United States or any
state thereof, or shall be adjudged bankrupt or insolvent in any legal proceeding; (iii) a receiver or
trustee is appointed for all or a significant portion of the assets of Contractor; and (iv) Contractor
actually or constructively abandons, or puts Owner on actual or constructive notice that it intends
to abandon, the Project, Owner may exercise the remedies provided in Subparagraphs 19.2.2 and
19.2.4.

19.2.7 After any termination of this Agreement by Owner pursuant to Paragraph 19.2, Contractor
shall not be entitled to any further payment under this Agreement except to the extent of any
amount by which Work completed or installed by Contractor prior to such termination and not
previously paid for by Owner exceeds the amount due by Contractor to Owner under Paragraph
19.2 (including all damages which Owner would be entitled to recover at law from Contractor by
reason of Contractor’s breach), and even then only at such time as the Work is finally completed.
Any sums payable by Contractor to Owner pursuant to Article 20 shall be payable upon demand
and shall bear interest at the rate described in Paragraph 4.1.3 of the Agreement from the date of
demand until paid.
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19.2.8 It is recognized that: (1) if an order for relief is entered on behalf of Contractor pursuant
to Title 11 of the United States Code, (2) if any other similar order is entered under any other
debtor relief laws, (3) if Contractor makes a general assignment for the benefit of its creditors, (4)
if a receiver is appointed for the benefit of its creditors, or (5) if a receiver is appointed on
account of its insolvency, any such event could impair or frustrate Contractor’s performance of
the Contract Documents. Accordingly, it is agreed that upon the occurrence of any such event,
Owner shall be entitled to request of Contractor or its successor in interest adequate assurance of
future performance in accordance with the terms and conditions of the Contract Documents.
Failure to comply with such request within ten (10) days of delivery of the request shall entitle
Owner to terminate the Contract Documents and to the accompanying rights set forth above in
Paragraph 19.2.6 hereof. In all events pending receipt of adequate assurance of performance and
actual performance in accordance therewith, Owner shall be entitled to proceed with the Work
with its own forces or with other contractors on a time and material or other appropriate basis, the
cost of which will be backcharged against the Contract Sum.

SIGN FOR IDENTIFICATION:

“OWNER” “CONTRACTOR”
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ITEM H
AGREEMENT (Contractor’s Form with Owner’s Provisions Blacklined)*

Cost of the Work Plus
Fee (No Guaranteed Max)

This Agreement (“Contract”) is entered into by , hereinafter referred to as
“Contractor”, and hereinafter referred to as “Owner”.

Article 1
The Work

Contractor agrees to perform on behalf of the Owner, and Owner hereby requests Contractor to perform the
following described Work:

Construct residence on real property known as , Lot _, Block _ in the

Subdivision, , Harris County, Texas. Such construction shall be in
accordance with drawings <and>, engineering plans and specifications (Exhibit A) prepared by
and (the “Contract Documents”).

hen requir th ntract Documents and applicable la r restrictions. If Contractor fails t

*Articles 1 14 wer n lacklin




Article 2

Time of Commencement and Completion

The Work to be performed under this Contract shall be commenced on:
within <X five (5) days of receipt of Bunker Hill Village building permits.

The Work shall be substantially completed <———>three hundred (300) days after commencement,
provided that should the Work be hindered or delayed due to inclement weather, strikes, boycotts or other events
outside the control of the Contractor including, but not limited to the failure of the Owner and/or his agents to make
timely decisions and selections as defined in Article 8, the date of substantial completion shall be extended in an
amount of time equal to the delays caused by the matters referred to herein, provided that the Contractor submits
laim for delay in writing t ner not later than ten (1 ays following the inception of each delay.
Substantial completion shall be defined as all construction work required by the City of 4He&steﬁ> M for
final building inspections having been completed and approved and a Certificat
but mmor ﬁnlshlng adjustment or completlon items may remain to be done by Contractor 4I~f—€eﬂtfaeter—faﬁs—te

Article 3

Cost Paid by Owner

The Owner agrees to pay for the “Cost of the Work? as defined herein. The term “Cost of the Work™ shall mean cost
necessarily incurred in the performance of the Work, and paid by the Contractor. Such costs shall be at rates not
higher than the standard paid in the locality of the Work, except with prior_written consent of the Owner, and shall
include the following items:

A. COST OF ALL MATERIALS, supphes and equlpment 1nc0rporated in the Work, 1nclud1ng costs of
transportation thereof, bu be subje 1 and_exclusions 3
Article 4 hereof. ri in hl Arll hlln l ntr ffi rhead.

B. PAYMENTS made by the Contractor to Subcontractors for Work performed pursuant to Subcontracts

under thlS Agreement ith r t to all ntracts an rchase order ner shall not
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materials and labor, if applicabl h ntract or purcha rder i al to or less than th

amount listed for h item in th h le of Val



COST, INCLUDING TRANSPORTATION AND MAINTENANCE, of all materials, supplies, equipment,
temporary facilities and hand tools not owned by the workmen, which are consumed in the performance of
the Work, and cost less salvage value on such items used but not consumed which remain the property of

the Contractor, subject, however, to the provisions of paragraph B, above.

RENTAL CHARGES of any temporary site construction office, temporary site storage facility,
construction fencing, all necessary machinery and equipment exclusive of hand tools, used at the site of the
Work, whether rented from the Contractor or others, including installation, minor repairs and replacements,
dismantling, removal, transportation and delivery costs thereof, at rental charges consistent with those
prevailing in the area.

COST OF PREMIUMS for all bonds and insurance which the Contractor is required by the Contract
Documents to purchase and maintain.

SALES, use, or similar taxes related to the Work imposed by any governmental authority and for which the
Contractor is liable.

PERMIT FEES, real estate commissions, royalties, damages for infringement of patent, and costs of
defending suits therefore, and deposits lost for causes other than the Contractor’s negligence.

COST OF REPAIRS to damaged Work, for which the cause or identity of agent causing the damage cannot
be established.

LOSSES AND EXPENSES, not compensated by insurance or otherwise, sustained by the Contractor in
connection with the Work, provided they have resulted from causes other than the fault or neglect of the
Contractor. Such losses shall include settlements made with the written consent and approval of the
Owner. No such losses and expenses shall be included in the Cost of the Work for the purpose of
determining the Contractor’s Fee unless such Loss requires reconstruction and the Contractor is placed in
charge thereof, in which case he shall be paid for his services a Contractor’s Fee proportionate to that stated
in Article 7.

MINOR EXPENSES such as telegrams, long distance telephone calls, telephone service at the site,
expressage, and similar petty cash items in connection with the Work.

COST OF REMOVAL of all debris.

COSTS INCURRED DUE TO AN EMERGENCY affecting the safety of persons and property.

OTHER COSTS incurred in the performance of the Work if and to the extent approved in advance in
writing by the Owner.

Article 4

Cost <net>= Not Paid <by> Bv Owner

The term “Cost of the Work™ shall not include any of the following items:

A.

<A-> Overhead or general expenses of the Contractor of any kind except as may be expressly included in
Article 3 above.

<B> Cost due to the negligence of the Contractor, a Subcontractor or anyone directly or indirectly
employed by either, or for acts for which either may be liable, including but not limited to the correction of
defective Work and the disposal of materials or equipment improperly supplied.

anding o V_CO 0 be reimbursed in
Isewhere in th ntra ments, there shall n lication of pavment of anv particular




Article 5

Discounts, Rebates and Refunds

All cash discounts shall accrue to the benefit of the Owner. All trade discounts, rebates and refunds and all returns
from sale of surplus material and equipment shall accrue to the Owner.

Article 6

Changes in the Work

The Owner may order Changes in the Work consisting of additions, deletions or modifications. The Cost of Changes
in the Work shall be in accordance with and as defined in Article 3. The Contractor shall be paid a Contractor’s Fee
for Changes in the Work on the basis of the Cost of Work in accordance with and as defined in Article 7 only to the
extent that such Changes in the Work extends the construction time.

by Contractor or a subcontractor shall be paid for in the Contractor’s Draw Request following performance
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Article 7
Contractor’s Fee

In consideration of the performance of this Agreement, the Owner agrees to pay the Contractor for the Work
described as compensation for his services, the total Cost of the Work plus a Contractor’s Fee of:

This Contractor’s Fee is based on there being a part-time superintendent assigned to this job whose time shall be
split as necessary between the jobsite, picking up and returning small materials when feasible, at the Contractor’s
office, etc. The Contractor’s Fee shall be prorated for the first month in which Work is commenced and the last
month in which Work is completed, and shall be payable to the Contractor by the third-to-last business day of each
month during which this Agreement is in effect.

Article 8

Owner’s Responsibilities

The Owner agrees to obtain and furnish to Contractor the geotechnical (soil) reports and foundation and structural
engineering designs referred to in Article 1. Contractor will follow these designs but will not be held responsible for
the contents of the soil report or the foundation and/or structural designs. Contractor recommends that Owner have
Owner’s engineers inspect and test the work as these engineers deem necessary throughout the construction process,
and that these inspections and testing be documented with compliance reports.

The Owner acknowledges Owner’s responsibility to ensure that they and/or their agents provide the Contractor with
timely decisions and selections, that these selections need to be available at the jobsite when needed for installation,
and that failure to do so could result in delays as defined in Article 2.

The Owner acknowledges Owner’s responsibility to make available to the Contractor the funds required to cover
invoices and amounts for work performed and materials ordered or delivered, even if unbilled and not covered by an
invoice, for the Cost of the Work and the Contractor’s Fee.

Article 9

Maintenance of Cost Accounting Records

The Contractor shall check all materials, equipment and labor entering into the Work and shall keep such full and
detailed accounts as may be necessary for proper financial management under this Agreement, and the system shall
be specified by Contractor. The Owner shall be afforded access at the Contractor’s office during normal business
hours to all Contractor’s records, books, correspondence, instructions, drawings, receipts, vouchers, memoranda and
similar data relating to this Agreement. The Contractor shall preserve such records for a period of <ene-year> three
(3) vears from completion of the job.

Article 10

Disbursement of Construction Cost

All  funds drawn (whether directly from the Owner or from the construction loan at
) shall be placed in the Contractor’s checking account no. at




Bank (the “Distribution Account”), or any checking account subsequently designated by Contractor as the
Distribution Account. It shall be the responsibility of the Owner to provide funds for deposit in a timely manner
following receipt <ef-a-draw-request> by Application for Payment, as described below, to allow the Contractor to

cover amounts owed and pay invoices <(as-defined-in-Article-8-abeve)>from Subcontractors and Materialmen as
they become due. The Contractor agrees to attempt to minimize the balance carried in the Distribution Account. All

payments from this account shall be limited to the Cost of the Work and the Contractor’s Fee related to the residence
covered by this Agreement. Owner shall have the right to review, copy and/or audit the account and all the books
and records pertaining to this Agreement at the Contractor’s office during normal business hours.

160 al 4 AP] d AVINE CCC '.A' C C ALC 1€ 14 14V 0 1€
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B Final Pavment, constituting the entire unpaid balan f th ntract Sum, shall ai ner
t ntractor thirt ayvs after Completion of th rk, provi that th rk ha n finall
mpleted, final in tion approvals ha n i the City of Bunker Hill, th ntract full
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accordan ith th ntra t

1. liens, claims, security interests or encumbrances arising out of the Contract and unsettled;

2. failure of the Work to comply with the requirements of the Contract Documents; or
3. items of special warranties required by the Contract Documents.

Article 11

Insurance

Contractor shall arrange to have provided (and the cost thereof shall be included in the Cost of the Work) the
following insurance coverage by a mutually agreed upon insurance company licensed to do business in the State of
Texas, prior to commencement of the Work, in the manner and in the amounts set forth below:

A. <A Builders Risk Insurance Policy (including Fire, Extended Coverage and Vandalism Insurance) in an
amount of $
B. <B> Statutory Workmen’s Compensation Insurance including Employer’s Liability with a limit of not less

than Five Hundred Thousand Dollars ($500,000.00) covering Contractor, Contractor’s employees,
Subcontractors, Subcontractors’ employees, agents and subagents. Owner may elect to allow
Subcontractors to sign a “Texas Workers’” Compensation Commission Joint Agreement To Affirm
Independent Relationship” (hereinafter referred to as “Waiver”) as long as such Waiver remains a legal
option under Texas law, but in so doing acknowledges that he may be incurring possible additional future
liability.



C. <C—Ceomprehensive> Commercial General Liability Insurance with a 41-1mﬁ—ef4$—per

oceurrence—forpersonal-injuries-and-property-damage> combined single limit f not less than
$1,000,000.00 resulting from Contractor’s operations and completed operations.

for_any reason or to any ext nt hat r nl th insur hall have first given ner_an
Lender atl ast fifteen (1 rior written noti ii) that n r and/or Lender ma t hall
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Article 12

Termination of the Agreement




Owner fails to make payment for a period of thirty (30) days through no fault of Contractor, Contractor may, upon
seven (7) additional days’ written notice to Owner, terminate the Contract and recover from Owner payment for
Work executed and for proven loss with respect to materials, equipment, tools, and construction equipment and
machinery, including reasonable overhead, profit, and damages applicable to the Project.

B. If Contractor defaults or persistently fails or neglects to carry out the Work in accordance with the Contract
Documents or fails to perform a provision of this Agreement, Owner after seven (7) days’ written notice to
Contractor and without prejudice to any other remedy Owner may have (provided that Contractor has not cured such
default), may make good such deficiencies and may deduct the cost thereof, including compensation for Architect’s
services and expenses made necessary thereby, from the payment then or thereafter due Contractor. Alternatively, at
Owner’s option, and upon certification by Architect that sufficient cause exists to justify such action, Owner may
terminate the Contract and take possession of the site and of all materials, equipment, tools, and construction
equipment and machinery thereon owned by Contractor and may finish the Work by whatever method Owner may
deem expedient. If the unpaid balance of the estimated Cost of the Work, plus Contractor’s Fee, exceeds costs of
finishing the Work, including compensation for the services and expenses made necessary thereby, such excess shall
be paid to Contractor, but if such costs exceed such unpaid balance, then Contractor shall pay the difference to
Owner.

After any termination of this Agreement by Owner pursuant to Article 12, Contractor shall not be entitled
to any further payment under this Agreement except to the extent of any amount by which Work completed or
installed by Contractor prior to such termination and not previously paid for by Owner exceeds the amount due by
Contractor to Owner under Article 12 (including all damages which Owner would be entitled to recover at law from
Contractor by reason of Contractor’s breach), and even then only at such time as the Work is finally completed.
Any sums payable by Contractor to Owner pursuant to Article 12 shall be payable upon demand and shall bear
interest at the rate described in Paragraph 10 C. of the Agreement from the date of demand until paid.

C. Owner shall be deemed to be a third party beneficiary of each Subcontract and purchase order (herein
collectively referred to as the “Subcontract”) and may, if Owner elects, require (following Contractor’s default under
this Contract and/or Owner’s termination of the Contract pursuant to the other provisions of this Contract permitting
termination by Owner) that the Subcontractor (which term shall include suppliers) perform all of the then
unperformed duties and obligations of such Subcontractor thereunder for the benefit of Owner (rather than
Contractor); however, in the event that Owner requires any such performance by a Subcontractor for the direct
benefit of Owner, then Owner shall be bound and obligated to pay such Subcontractor for all work done by such
Subcontractor (i) to date (to-wit: the reasonable value of that portion of the subcontract performed by such
Subcontractor) and (ii) subsequent to the date that Owner elects to invoke such rights. Owner’s liability in this
connection, however, is not to exceed the amount obtained by subtracting from the subcontract price the total of all
sums paid by Contractor to Subcontractor prior to Owner’s invoking its rights hereunder with respect to direct
performance by Subcontractor for Owner. In the event that Owner elects to invoke such rights, Owner shall give
written notice of such election to Contractor and such Subcontractor.



Article 13

Warranty

Notwithstanding anything contained in the Contract Documents to the contrary, if within one (1) year after
the date of Final Completion or such longer period of time as may be prescribed by law with respect to latent defects
or by the terms of any applicable special guarantee required by the Contract Documents or by any specific
provisions of the Contract Documents, Owner discovers any defective work, including that any portion of the Work
was not constructed substantially in accordance with the Contract Documents, Contractor shall promptly, without
cost to Owner, either correct such defective Work, or, if it is not possible to correct such defective Work, remove it
from the site and replace it with non-defective Work. In any emergency where delay would cause serious risk of
loss or damage, Owner may have the defective Work corrected or the rejected Work removed and replaced, and all
direct costs of such removal and replacement, including reasonable compensation for additional professional
services, shall be paid by Contractor. Inability or refusal of a subcontractor responsible for defective Work to
correct such Work shall not excuse Contractor from performing under the warranty provided in this Article 13.
Should Contractor fail to make such warranty corrections required hereby within a reasonable time, not to exceed
thirty (30) days after written notice thereof from Owner to Contractor, provided that if the required corrections
cannot be made within thirty (30) days, Contractor fails to commence making such warranty corrections within a
reasonable period of time, not to exceed thirty (30) days, and diligently continue the prosecution of such warranty
corrections until completion, Owner may do so at the expense of and for the account of Contractor.

At the time of final payment, Contractor also shall assign and transfer to Owner all assignable warranties heretofore
or hereafter received by Contractor for “consumer products” to be installed in the “improvements” (as such terms
are defined by the Federal Trade Commission), whether issued by the seller, manufacturer or supplier and all other
warranties delivered to Contractor by subcontractors or suppliers; provided, however, that Owner and Contractor
agree that during the one (1) year warranty period, Contractor shall be obligated to enforce all warranties provided
by Contractor’s subcontractors and suppliers at no cost or expense to Owner, other than appliance and HVAC
warranties.

Article 14

Other Conditions or Provisions

14.1 No Interest on Retainage. No interest shall be due and payable by Owner to Contractor, any Subcontractor
or any other party on any of the sums retained by Owner pursuant to any of the terms or provisions of any of the
Contract Documents; however, Owner shall be obligated to pay Contractor interest on payments due and unpaid as
described in Article 4 hereof.

14.2 Inspections. Owner shall have the right to appoint at any time or from time to time one or more engineers,
architects or other representatives to inspect the Work on behalf of Owner, in addition to Architect. All costs,
expenses and fees of such additional inspections shall be borne and paid by Owner, and Contractor shall have no
liability or obligation for the payment thereof.

143 Drawings and Specifications. The Drawings and Specifications are to be of equal priority. In the event of
any internal inconsistency in either the Drawings or Specifications, or with each other, the appropriate method of
performing the Work, in the event of the above mentioned inconsistency, shall be determined by Architect. Figures
take precedence over physical scale measurements. Large scale details take precedence over smaller scale details.
Drawings take precedence in regard to dimensions, when in conflict with Mechanical and Structural Drawings,
except for the size of the structural members. Specifically titled drawings and sections of the Specifications take
precedence over indication of the item in a collateral way. Existing conditions take precedence over Drawings and
Specifications for dimensions.
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Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or catalog numbers are
given, it is done for the express purpose of establishing a standard of function, dimension, appearance, and quality of
design, in harmony with the Work, and is not intended for the purpose of limiting competition.

When more than one restriction for a specified material, brand, or construction process is given for an item in the
Drawings and Specifications, Contractor shall comply with all restrictions. When more than one optional material,
brand or construction process is specified for a particular item of work, the choice shall be the Contractor’s.
Contractor may use the one Contractor considers to its advantage to use.

14.4 Work Included and Excluded. List of “work included” and “work excluded” in the Drawings and
Specifications are not intended to enumerate each and every item of work or appurtenance required, and must be
used in conjunction with other portions of the Contract Documents.

14.5 Compliance with Laws. Contractor shall comply with and give notices required by laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on performance of the Work; provided, however, that
Contractor shall not be responsible for cost of obtaining approvals or certifications from any engineer or the
Architect as long as such approvals or certifications do not relate to Contractor’s defective Work or Work re-
executed by Contractor.

14.6 Review of Contract Documents by Contractor. Contractor shall at once report to Architect errors,
inconsistencies or omissions in the Contract Documents which should have been reasonably discovered by
Contractor. The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the Work for Contractor. The Contract Documents are complementary, and what is required by one
shall be as binding as if required by all. Performance by Contractor shall be required only to the extent consistent
with the Contract Documents and reasonably inferable from them as being necessary to produce the intended results.
All dimensions and clearances necessary to the Work, as indicated on the Drawings and contained in the
Specifications, shall be verified by Contractor at the job site before executing the relevant portion of the Work and
Contractor shall report any discrepancies to the Architect for adjustment before any Work affected thereby is
commenced. Additionally, if sufficient detailed information is lacking, if Work is required in such a manner as to
make it impossible to produce first-class Work, or if discrepancies appear among Contract Documents, then
Contractor shall request the Architect’s clarification or interpretation before proceeding with such Work.

If Contractor performs any Work in conformity with any Contract Document knowing it to be inconsistent with any
other Contract Document, without first specifically requesting and obtaining from the Architect written instructions
on how to proceed with respect to such inconsistency, the Contractor shall be obligated to correct such Work
according to the direction of the Owner (with the Architect’s advice) without cost to the Owner.

14.7 Subcontracts. Contractor agrees to hold all Subcontractors, including all persons directly or indirectly
employed by them, responsible for any damages due to breach of contract or any negligent act and to diligently
endeavor to effect recoveries of such damages.

14.8 Notices. Any notice provided or permitted to be given under the Contract Documents must be in writing
and may be served by depositing same in the United States mail, addressed to the party to be notified, postage
prepaid, by registered or certified mail, with return receipt requested; by delivery of such notice in person to such
party; or by fax (with confirmation of receipt) or personal delivery service. For purposes of notice, the addresses of
the parties shall be as set forth on page one (1) hereof.

14.9 Texas Law. The Contract Documents shall be construed and enforced in accordance with the laws of the
State of Texas.

14.10  Entire Agreement; Amendments. The Contract Documents and all prior negotiations or agreements are
merged herein. No modification hereof or subsequent agreement relative to the subject matter hereof shall be
binding unless reduced to a writing signed by the party to be bound.

14.11 Owners’ Approval Rights; Inspecting Architect. Except for the references to “Architect” in Article 1,
Article 6, Paragraph 12 B (solely with respect to the additional services and expenses of an Architect following the
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Contractor’s default), Paragraphs 14.3, 14.6, 14.12, 14.20, 14.24 and 14.29, which references in such paragraphs
shall refer either to the licensed architect designated in writing by Owner, all references to “Architect” in the
Contract Documents shall refer to Owner. However, with respect to all matters subject to the Architect’s approval
or decision or options which the Architect is entitled to exercise pursuant to Article 10, Paragraphs 14.13, 14.24 and
14.31 of the Agreement, if the Contractor does not agree with the Owner’s particular decision or course of action
relating to any of such matters (herein referred to as a “Major Decision”), within five (5) working days after a Major
Decision is submitted to either party for such party’s approval, then such Major Decision shall be submitted to
or other licensed architect, engineer, or other appropriate, qualified
consultant designated by Owner and acceptable to Contractor, in the exercise of the Contractor’s reasonable
discretion, (which licensed architect, engineer, or other appropriate, qualified consultant designated by Owner and
acceptable to Contractor, is herein referred to as the “Inspecting Architect”) for resolution. If Owner desires to
appoint an Inspecting Architect other than , Owner shall submit not less
than three (3) architects, engineers, or other appropriate, qualified consultants, located in Houston to Contractor for
its approval or disapproval. If Contractor fails to approve one of the architects, engineers, or other appropriate,
qualified consultants selected by Owner within three (3) days after receipt of such names, then Owner and Architect
shall immediately thereafter jointly submit a request for a list of seven potential architects, engineers, or other
appropriate, qualified consultants, (located in Houston) to the Dallas office of the Construction Section of the
American Arbitration Association (“AAA”). Owner shall have the right to select one architect, engineer or
consultant from the list submitted by the AAA, who shall be the “Inspecting Architect” hereunder. Contractor and
Owner shall be entitled to rely on (and shall be obligated to comply with) the written certification of the Inspecting
Architect as to his resolution of any such Major Decision, which written certification of the Inspecting Architect as
to his resolution of any such Major Decision shall be made as soon as reasonably practicable, but in no event more
than twenty (20) days after such Major Decision has been submitted to the Inspecting Architect. If the Inspecting
Architect fails or refuses to resolve a Major Decision within said twenty (20) day period, then the Owner may
request that such Major Decision be submitted to arbitration in accordance with Paragraph 14.30 hereof by written
notice to the other party at any time after the expiration of the aforesaid twenty (20) day period (provided that the
Inspecting Architect has not resolved such Major Decision). The cost of submitting Major Decisions to the
Inspecting Architect for his resolution shall be borne by the non-prevailing party. Notwithstanding the foregoing, if
prior to the receipt of a written decision from the Inspecting Architect, Contractor and Owner agree in writing on a
Major Decision previously submitted to the Inspecting Architect, then Contractor shall go forward in accordance
with the decision reached by Contractor and Owner on such Major Decision and shall disregard the Inspecting
Architect’s decision subsequently received. Contractor agrees to continue the Work, notwithstanding the fact that a
Major Decision has been submitted to the Inspecting Architect for his resolution. Contractor further agrees not to
take any action (active or passive) affecting the Major Decision submitted to the Inspecting Architect until the
Inspecting Architect has issued his decision on such matter.

The decision of the Inspecting Architect shall be final on all such Major Decisions submitted to the Inspecting
Architect if the amount in controversy is less than $25,000, and Contractor and Owner hereby agree that the
Inspecting Architect’s decision with respect to any Major Decision shall be binding on the parties and not subject to
Paragraph 14.30 hereof.

Additionally, Owner and Contractor agree that the Inspecting Architect in carrying out his duties hereunder may act
in his reasonable discretion and shall be personally or corporately liable only for fraud or acts or omissions in bad
faith.

Notwithstanding anything contained in this Paragraph 14.11 to the contrary, in the event that a Major Decision must
be made immediately (in the good faith judgment of Owner or Contractor) to avoid interference with the progress of
the Work, damage to the Work or personal injury or property damage (and Owner and Contractor are unsuccessful
in resolving such Major Decision among themselves and are also unsuccessful in contacting the Inspecting Architect
to obtain his immediate resolution of such matter in a timely manner), then Owner shall have the authority to make
such Major Decision, without the necessity of obtaining approval from the Contractor; and, if Owner and Contractor
thereafter disagree on the handling of such Major Decision, such Major Decision shall be submitted to the
Inspecting Architect for adjudication of the proper handling of such matter. In the event that the Inspecting
Architect resolves such Major Decision and favors the Contractor, Owner shall promptly reimburse Contractor for
all out-of-pocket expenses and the actual damages incurred by Contractor in proceeding in accordance with the
Owner’s instructions.
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14.12  Record Drawings. To the extent practicable, Contractor shall update from time to time one record copy of
the Drawings (the “Record Drawings”), with color pencils to mark up said set with “record information” in a legible
manner to show: (i) material deviations from the Drawings made during construction; (ii) details in the Work not
previously shown except that to the extent that should revise the
Drawings to show such details; (iii) changes to existing conditions or existing conditions found to differ materially
from those shown on any existing drawings; (iv) the actual installed position of major electrical, mechanical and
plumbing equipment if shown on the original final Drawings and substantially different from the position shown on
the original final Drawings; and (v) such other information as either Owner or Architect may reasonably request.
Any changes resulting from change orders or other changes requiring the Architect to modify the Drawings shall be
made by the Architect at Owner’s expense. At the completion of the Work, Contractor shall deliver all Record
Drawings to Owner. The provisions of this Paragraph 14.12 do not authorize the Contractor to deviate from the
Contract Documents except as otherwise expressly provided herein. Submission of the final Record Drawings is
required prior to or at the time of submission of Contractor’s application for final payment.

14.13  Inspections. The Architect will conduct inspections to determine the dates of Substantial Completion and
Final Completion, will receive and forward to Owner for the Owner’s review written warranties and related
documents required by the Contract and assembled by Contractor, and will issue a final Certificate for Payment
upon compliance with the requirements of Article 10.

14.14 Damage to Work or Property of Owner. If Contractor wrongfully causes damage to the Work or property
of Owner, Contractor shall promptly remedy such damage. If Contractor wrongfully causes damage to a separate
Contractor or property of any separate Contractor, Contractor shall promptly attempt to settle any resulting dispute
or claim with such other Contractor. Owner shall use all reasonable efforts to cause its separate contractors to
cooperate with Contractor in connection with the portion of the Work requiring coordination and cooperation
between Contractor and Owner’s separate contractors. If Owner, by or through Owner’s separate contractors,
wrongfully causes damage to the Work or property of Contractor, Owner shall promptly remedy such damage.
Additionally, if one of Owner’s separate contractors wrongfully causes damage to Contractor and/or a Subcontractor
of Contractor, Owner shall attempt to settle any resulting dispute or claim with Contractor and/or one of
Contractor’s Subcontractors, as applicable.

14.15  Final Cleanup. Contractor shall be responsible for damaged or broken glass, and at completion of the Work
shall replace such damaged or broken glass. Contractor shall perform the following final cleaning as a condition
precedent to final completion of the Work:

(1) Remove all temporary protections;
(i1) Remove marks, stains, fingerprints and other soil or dirt from all surfaces and other work;
(iii) Remove spots, mortar, plaster, soil and paint from ceramic tile, marble, and other finish

materials from all surfaces and other Work;

>iv) Clean fixtures, cabinet work and equipment, removing stains, paint, dirt, and dust and
leave in an undamaged and new condition; and

v) Clean all surfaces and other Work in accordance with recommendations of the
manufacturer.

14.16  Independent Contractor. In performing its obligations hereunder, Contractor shall be deemed an
independent Contractor and not an agent or employee of Owner. Contractor shall have exclusive authority to
manage, direct and control the Work. Owner is interested in only the results obtained and not in the methods used in
achieving the results.

14.17  Lien Claims. Provided that Contractor has been paid by Owner all sums (or the applicable portion thereof)
due to Contractor pursuant to the Agreement (other than under the circumstances of Paragraph 10 D. hereof,
Contractor shall not voluntarily permit any laborer’s, materialmen’s, mechanic’s, or other similar liens to be filed or
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otherwise imposed on any part of the Work or the property on which the Work is performed. If any laborer’s,
materialmen’s, mechanic’s, or other similar lien or claim thereof is filed or otherwise imposed against the Property,
Contractor, within thirty (30) days after actual notice to Contractor of the filing of such lien or other imposition
thereof, shall cause such lien to be released or otherwise discharged, except as to liens which Contractor is
contesting in good faith by appropriate action diligently pursued, provided Contractor has notified Owner of the
nature of such lien and informed Owner of the type of action being pursued by Contractor and, if requested by
Owner, has provided Owner with a surety bond satisfactory to Owner, sufficient to cover such claim in the event
Contractor is unsuccessful in contesting same or has made other arrangements satisfactory to Owner. If, however,
Contractor, within the aforesaid thirty (30) day period, does not cause such lien either to be released and discharged
forthwith or contests same in the manner provided hereinabove, then Owner shall have the right to pay all sums
necessary to obtain such release and discharge and reduce the Contract Sum by the amount of such payments made
by Owner. Contractor shall indemnify, defend and hold harmless Owner from all claims, losses, demands, causes of
action or suits of whatever nature arising out of any such lien or that part of the Work covered thereby.

14.18  Contractor’s Responsibility. Contractor shall be responsible to Owner for the acts and omissions of
Contractor’s employees, Subcontractors and their agents and employees, and other persons performing portions of
the Work under a contract with Contractor.

14.19  Access. Contractor shall provide Owner and Architect access to the Work in preparation and progress
wherever located.

1420 Indemnity. To the fullest extent permitted by law, Contractor shall indemnify and hold harmless Owner,
and agents and contractors of Owner from and against claims, damages, losses and expenses, including but not
limited to reasonable attorneys’ fees, arising out of or resulting from performance of the Work by Contractor,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease or death, or to
injury to or destruction of tangible property (other than the Work itself except to the extent covered by Contractor’s
builder’s risk insurance) including loss of use resulting therefrom, but only to the extent caused in whole or in part
by negligent acts or omissions of Contractor, one of Contractor’s Subcontractors or anyone directly or indirectly
employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to negate,
abridge, or reduce other rights or obligations of indemnity which would otherwise exist as to a party or person
described in this Paragraph 14.20.

To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless Contractor and
Contractor’s subcontractors and agents, but not Contractor’s employees, from and against claims, damages, losses
and expenses, including but not limited to reasonable fees, arising out of or resulting from performance of any Work
on the Project by Owner or Owner’s contractors, provided that such claim, damage, loss or expense is attributable to
bodily injury, sickness, disease or death, or to injury to or destruction of tangible property (other than the Work
itself) including loss of use resulting therefrom, but only to the extent caused in whole or in part by negligent acts or
omissions of Owner or Owner’s contractors, or anyone directly or indirectly employed by them or anyone for whose
acts they may be liable. Such obligation shall not be construed to negate, abridge, or reduce other rights or
obligations of indemnity which would otherwise exist as to a party or person described in this Paragraph 14.20.

The obligations of Contractor or Owner, as applicable, under this Paragraph 14.20 shall not extend to the liability of
Architect, Architect’s consultants, and agents and employees of any of them arising out of (a) the preparation or
approval of maps, drawings, opinions, reports, surveys, Change Orders, designs or specifications, or (b) the giving
of or the failure to give directions or instructions by Architect, Architect’s consultants, and agents and employees of
any of them provided such giving or failure to give is a cause, in whole or in part, of the injury or damage.

1421  Non-conforming Work. When any non-conforming work is found or confirmed by Owner, Contractor, at
Contractor’s expense, shall correct the entire area of Work involved, unless Contractor can completely define the
limits of the non-conforming work.

1422  Encroachments. Any encroachments made by Contractor or his subcontractors on adjacent properties or
easements due to construction as revealed by an improvement survey will be the responsibility of Contractor, and
Contractor shall correct these encroachments within fifteen (15) days of the date of the improvement survey at the
sole cost and expense of Contractor, either by the removal of the encroachments or satisfactory agreements with the
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adjacent property owners or the holders of easements allowing the encroachments to remain. Contractor may rely
on the survey of the Property furnished by Owner in locating the foundation and other improvements.

14.23  Concealed Conditions. Contractor shall fully acquaint itself with all existing conditions and limitations
affecting the Work, including, without limitation, all property lines, utility locations, existing improvements,
elevations, and site and local conditions. Claims for additional compensation or extensions of time because of the
failure of Contractor to familiarize itself with conditions at the site will not be allowed. It is not intended by this
provision to preclude claims for additional compensation or extension of time for conditions that would not
reasonably be foreseen from a diligent visual inspection of the site, Contractor’s experience in building in the
Bellaire area.

If conditions are encountered at the site which are (2) subsurface or otherwise concealed physical conditions which
differ materially from those indicated in the Contract Documents or (3) unknown physical conditions of an unusual
nature, which differ materially from those ordinarily found to exist and generally recognized as inherent in
construction activities of the character provided for in the Contract Documents, then notice by the observing party
shall be given to the other party promptly before conditions are disturbed and in no event later than ten (10) days
after first observance of the conditions. Architect will promptly investigate such conditions and, if they differ
materially and cause an increase or decrease in Contractor’s cost of, or time required for, performance of any part of
the Work, will recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If Architect
determines that the conditions at the site are not materially different from those indicated in the Contract Documents
and that no change in the terms of the Contract Documents is justified, Architect shall so notify Owner and
Contractor in writing, stating the reasons. Claims by either party in opposition to such determination must be made
within twenty-one (21) days after Architect has given notice of the decision.

1424 A, Separate Contractors. Owner reserves the right to perform construction or operations related to the
Project with Owner’s own forces and to award separate contracts in connection with other portions of the Project or
other construction or operations on the site under conditions of the contract identical or substantially similar to these,
including those portions related to insurance and waiver of subrogation. If Contractor claims that delay or additional
cost is involved because of such action by Owner, Contractor shall submit a written claim to Architect within ten
(10) days following the inception of the delay or interference for determination by the Architect.

B. Contractor shall afford Owner and separate contractors reasonable opportunity for the introduction
and storage of their materials and equipment and performance of their activities and shall connect and coordinate
Contractor’s construction and operations with theirs as required by the Contract Documents.

C. Costs caused by delays, improperly timed activities or defective construction shall be borne by the
party responsible therefor.

D. Contractor will cooperate to a reasonable extent with any other contractors engaged by Owner in
connection with completion of the Project. Owner shall require its separate contractors to cooperate and coordinate
with Contractor. Owner agrees to cause its separate contractors to furnish Contractor with a Certificate of Insurance
showing Contractor as an additional insured. Additionally, Contractor’s warranty with respect to the Work shall not
cover any work covered by separate contractors; provided, however, that Contractor will be responsible for any
damage its forces cause to the Work performed by a separate Contractor. Likewise, Owner and its separate
contractors will be liable for any damage that such separate Contractor’s forces cause to the Work performed by
Contractor.

14.25 No Assignment. Contractor shall not assign this Contract nor any of the monies due or to become due to it
hereunder without the prior written consent of Owner and any attempt to so do shall be void and of no effect.
Contractor shall not sublet or subcontract any part of this Contract except in compliance with the provisions hereof.
Subject to the foregoing, this Contract shall inure to the benefit of, and shall be binding upon, the parties hereto and
their respective successors and assigns.

1426  Contractor’s Subordination. Contractor acknowledges that Owner will borrow certain funds to finance the
construction of the Work and, that as a condition to any loans to Owner, Owner will collaterally assign this
Agreement to the Lender and Lender may require from time to time certain statements, certificates, and documents
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from Contractor. Contractor covenants and agrees that any lien, statutory, expressed or implied, right and interest
(whether choate or inchoate and including, without limitation, all mechanics’ and materialmen’s liens under the
applicable laws and statutes of the State of Texas) which are owned or claimed by Contractor or shall exist or shall
hereafter accrue to the benefit of Contractor for labor performed, materials furnished and Work done on this Project,
shall be and remain subordinate, second and inferior to any first and second lien securing the payment of an
acquisition, interim construction and/or permanent loan and all advances made thereunder, and to any renewals,
extensions or rearrangements thereof. Neither Contractor nor any Subcontractor or other party shall be permitted to
remove any improvements or other property constructed or installed or delivered in connection with the Work
notwithstanding that such improvements or other property can be removed without material injury to any
improvements not sought to be removed by any lien claimant and without such injury to any improvements sought
to be removed by any lien claimant. A subordination provision to this effect applicable to liens and lien rights of
Subcontractors shall be contained in all Subcontracts entered into by Contractor, and Contractor will indemnify and
hold Owner harmless from any failure or refusal of any Subcontractor to comply with this provision, as well as any
assertion by such Subcontractor that such Subcontractor’s lien is prior to or of equal dignity with the Lender’s lien.
At the request of Owner, Contractor shall, without delay, execute or cause to be executed, such additional
documents as may be required from time to time by the Lender to give effect to the provisions hereof and furnish
documents, releases and waivers evidencing payments to Subcontractors and suppliers and such Subcontractors’ and
suppliers’ release of liens arising out of the performance of the Work. Owner will authorize Lender to transfer
payments only to Contractor if and when Contractor becomes entitled to such payments pursuant to Article 10, upon
approval by Owner.

14.27  Completion for Lender . In the event of a default by Owner under its interim loan agreement with Lender,
the unperformed part of this Contract will be performed by Contractor for the benefit and at the expense of the
Lender, should the Lender so elect, provided that there is no material interruption in the prosecution of the Work and
that Contractor has been paid for all Work done to date.

1428 Lender’s Right to Inspect Premises. Contractor will permit Lender and its representatives and agents to
enter the Property and inspect the improvements and all materials to be used in the construction thereof and all plans
and specifications, shop drawings and lien waivers relating to the construction of the improvements; and shall
cooperate with Lender and its representatives and agents during such inspection period.

14.29  Architect’s Interpretation. The Architect will interpret and decide matters concerning performance under
and requirements of the Contract Documents on written request of either the Owner or Contractor. The Architect
will make initial decisions on all claims, disputes or other matters in question between the Owner and Contractor,
but will not be liable for results of any interpretations or decisions rendered in good faith. The Architect’s decisions
in matters relating to aesthetic effect will be final if consistent with the intent expressed in the Contract Documents.
All other decisions of the Architect, except those which have been waived by making or acceptance of final payment
or those described in Section 14.21, shall be subject to arbitration upon the written demand of either party.

1430  Arbitration. All claims or disputes between the Contractor and the Owner arising out of or relating to the
Contract Documents, or the breach thereof, shall be decided by arbitration in accordance with the Construction
Industry Arbitration Rules of the American Arbitration Association currently in effect unless the parties mutually
agree otherwise and subject to an initial presentation of the claim or dispute to the Architect as required under
Paragraph 14.29. Notice of the demand for arbitration shall be filed in writing with the other party to this
Agreement and with the American Arbitration Association and shall be made within a reasonable time after the
dispute as arisen. The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered
upon it in accordance with applicable law in any court having jurisdiction thereof. Except by written consent of the
person or entity sought to be joined, no arbitration arising out of or relating to the Contract Documents shall include,
by consolidation, joinder or in any other manner, any person or entity not a party to the Agreement under which
such arbitration arises, unless it is shown at the time the demand for arbitration is filed that (1) such person or entity
is substantially involved in a common question of fact or law, (2) the presence of such person or entity is required if
complete relief is to be accorded in the arbitration, (3) the interest or responsibility of such person or entity in the
matter is not insubstantial, and (4) such person or entity is not the Architect or any of the Architect’s employees or
consultants. The agreement herein among the parties to the Agreement and any other written agreements to arbitrate
referred to herein shall be specifically enforceable under applicable law in any court having jurisdiction thereof. In
no event shall claims in excess of One Hundred Thousand Dollars ($100,000.00), in the aggregate, or claims with
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respect to any warranty given by Contractor to Owner under the Contract Documents, be submitted to arbitration by
either party to this Agreement without the written consent of the other party. With respect to claims in excess of
One Hundred Thousand Dollars ($100,000.00), in the aggregate, or warranty claims, as to which Owner and
Contractor do not agree to submit arbitration, either party shall have the right to prosecute such claims in a court of
competent jurisdiction.

During any arbitration proceeding, there shall be a prehearing meeting between the parties at which each party shall
present a memorandum disclosing the factual basis of its claim and defenses and disclosing legal issues raised. The
memorandum shall also disclose the names of any expert a party shall present as a witness during the proceedings.
At the prehearing meeting, the arbitrators shall make rulings and set schedules for hearings consistent with their
powers as set forth in this Paragraph 15.8. All hearings shall be held on consecutive weekdays until five (5)
hearings have been held and shall be recommenced within seven (7) days of the last prior day of hearings. If
requested by either party to this Agreement, any individual or number of sessions shall take place at the site of the
Project.

The parties shall be entitled to discover all documents and information reasonably necessary for a full understanding
of any legitimate issue raised in the arbitration. The parties may use all methods of discovery available under the
Federal Rules of Civil Procedure and shall be governed thereby. Prior to the deposition of any expert witness, the
party proposing to call such a witness shall provide a full and complete report by the expert, together with the
expert’s calculations and other data by which the expert reached any opinions concerning the subject matter of the
arbitration. The report shall be provided no less than ten (10) days prior to the date set for the expert witness’
deposition. The Federal Rules of Evidence shall be applied by the arbitrators but liberally construed to allow for the
admission of evidence that is helpful in resolving the controversy.

A : 1 and you 2 esponsible eeting the te ‘ :
this Contract. If you sign this Contract and you fail to meet the terms and conditions of this Contract, you may lose

your legal ownership rights in your home. KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW.

Executed this the day of , 19

OWNER: CONTRACTOR:
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Item I
DISCLOSURE STATEMENT REQUIRED FOR
RESIDENTIAL CONSTRUCTION CONTRACT

Owner(s):

Project Description/Address:

Contractor:

Lender:

KNOW YOUR RIGHTS AND RESPONSIBILITIES UNDER THE LAW. You are about to enter into a transaction
to build a new home or remodel existing residential property. Texas law requires your Contractor to provide you
with this brief overview of some of your rights, responsibilities, and risks in this transaction.

CONVEYANCE TO CONTRACTOR NOT REQUIRED. Your Contractor may not require you to convey your real
property to your Contractor as a condition to the agreement for the construction of improvements on your property.

KNOW YOUR CONTRACTOR. Before you enter into your agreement for the construction of improvements to
your real property, make sure that you have investigated your Contractor. Obtain and verify references from other
people who have used the Contractor for the type and size of construction project on your property.

GET IT IN WRITING. Make sure that you have a written agreement with your Contractor that includes: (1) a
description of the work the Contractor is to perform; (2) the required or estimated time for completion of the work;
(3) the cost of the work or how the cost will be determined; and (4) the procedure and method of payment, including
provisions for statutory retainage and conditions for final payment. If your Contractor made a promise, warranty, or
representation to you concerning the work the Contractor is to perform, make sure that promise, warranty, or
representation is specified in the written agreement. An oral promise that is not included in the written agreement
may not be enforceable under Texas law.

READ BEFORE YOU SIGN. Do not sign any document before you have read and understood it. NEVER SIGN A
DOCUMENT THAT INCLUDES AN UNTRUE STATEMENT. Take your time in reviewing documents. If you
borrow money from a lender to pay for the improvements, you are entitled to have the loan closing documents
furnished to you for review at least 1 business day before the closing. Do no waive this requirement unless a bona
fide emergency or another good cause exists, and make sure you understand the documents before you sign them. If
you fail to comply with the terms of the documents, you could lose your property. You are entitled to have your own
attorney review any documents. If you have any question about the meaning of a document, consult an attorney.

GET A LIST OF SUBCONTRACTORS AND SUPPLIERS. Before construction commences, your Contractor is
required to provide you with a list of the subcontractors and suppliers the Contractor intends to use on your project.
Your Contractor is required to supply updated information on any subcontractors and suppliers added after the list is
provided. Your Contractor is not required to required to supply this information if you sign a written waiver of your
rights to receive this information.

MONITOR THE WORK. Lenders and governmental authorities may inspect the work in progress from time to time
for their own purposes. These inspections are not intended as quality control inspections. Quality control is a matter
for you and your Contractor. To ensure that your home is being constructed in accordance with your wishes and
specifications, you should inspect the work yourself or have your own independent inspector review the work in
progress.

MONITOR PAYMENTS. If you use a lender, your lender is required to provide you with a periodic statement
showing the money disbursed by the lender from the proceeds of your loan. Each time your Contractor requests
payment from you or your lender for work performed, your Contractor is also required to furnish you with a
disbursement statement that lists the name and address of each subcontractor or supplier that the Contractor intends
to pay from the requested funds. Review these statements and make sure that the money is being properly disbursed.



CLAIMS BY SUBCONTRACTORS AND SUPPLIERS. Under Texas law, if a subcontractor or supplier who
furnishes labor or materials for the construction of improvements on your property is not paid, you may become
liable and your property may be subject to a lien for the unpaid amount, even if you have not contracted directly
with the subcontractor or supplier. To avoid liability, you should take the following actions:

(1) If you receive a written notice from a subcontractor or supplier, you should withhold payment from your
Contractor for the amount of the claim stated in the notice until the dispute between your Contractor and the
subcontractor or supplier is resolved. If your lender is disbursing money directly to your Contractor, you should
immediately provide a copy of the notice to your lender and instruct the lender to withhold payment in the amount
of the claim stated in the notice. If you continue to pay the Contractor after receiving the written notice without
withholding the amount of the claim, you may be liable and your property may be subject to a lien for the amount
you failed to withhold.

2) During construction and for 30 days after completion, termination, or abandonment of the contract by the
Contractor, you should withhold or cause your lender to withhold ten percent (10%) of the amount of payments
made for the work performed by your Contractor. This is sometimes referred to as "Statutory Retainage." If you
choose not to withhold the ten percent (10%) for at least 30 days after final completion, termination, or
abandonment of the contract by the Contractor and if a valid claim is timely made by a claimant and your Contractor
fails to pay the claim, you may be personally liable and your property may be subject to a lien up to the amount that
you failed to withhold.

If a claim is not paid within a certain time period, the claimant is required to file a mechanic's lien affidavit in the
real property records in the county where the property is located. A mechanic's lien affidavit is not a lien on your
property, but the filing of the affidavit could result in a court imposing a lien on your property if the claimant is
successful in litigation to enforce the lien claim.

SOME CLAIMS MAY NOT BE VALID. When you receive a written notice of a claim or when a mechanic's lien
affidavit is filed on your property, you should know your legal rights and responsibilities regarding the claim. Not
all claims are valid. A notice of a claim by a subcontractor or supplier is required to be sent, and the mechanic's lien
affidavit is required to be filed, within strict time periods. The notice and the affidavit must contain certain
information. All claimants may not fully comply with the legal requirements to collect on a claim. If you have paid
the Contractor in full before receiving a notice of a claim and have fully complied with the law regarding statutory
retainage, you may not be liable for that claim. Accordingly, you should consult your attorney when you receive a
written notice of a claim to determine the true extent of your liability or potential liability for that claim.

OBTAIN A LIEN RELEASE AND A BILLS PAID AFFIDAVIT. When you receive a notice of claim, do not
release withheld funds without obtaining a signed and notarized release of lien and claim from the claimant. You can
also reduce the risk of having a claim filed by a subcontractor or supplier by requiring as a condition of each
payment made by you or your lender that your Contractor furnish you with an affidavit stating that all bills have
been paid. Under Texas law, on final completion of the work and before final payment, the Contractor is required to
furnish you with an affidavit stating that all bills have been paid. If the Contractor discloses any unpaid bill in the
affidavit, you should withhold payment in the amount of the unpaid bill until you receive a waiver of lien or release
from that subcontractor or supplier.

OBTAIN TITLE INSURANCE PROTECTION. You may be able to obtain a title insurance policy to insure that the
title to your property and the existing improvements on your property are free from liens claimed by subcontractors
and suppliers. If your policy is issued before the improvements are completed and covers the value of the
improvements to be completed, you should obtain, on the completion of the improvements and as a condition of
your final payment, a "completion of improvements" policy endorsement. This endorsement will protect your
property from liens claimed by subcontractors and suppliers that may arise from the date the original title policy is
issued to the date of the endorsement.

THIS IS TO VERIFY THAT I (WE) HAVE RECEIVED A COPY OF THIS CONTRACTOR'S DISCLOSURE
STATEMENT.



THIS IS ALSO TO VERIFY THAT I (WE) HAVE RECEIVED A COPY OF THE ATTACHED LIST OF
SUBCONTRACTORS AND SUPPLIERS.

SIGNED this the day of ,2003.

OWNER(S)

WITNESS:
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RESIDENTIAL CONSTRUCTION CONTRACT

For Construction Projects on a Homeowner’s Property - Revised 09/01/03

THIS DOCUMENT CREATES IMPORTANT LEGAL OBLIGATIONS THAT YOU SHOULD
UNDERSTAND PRIOR TO SIGNING. IF YOU ARE UNCERTAIN ABOUT YOUR RIGHTS OR
OBLIGATIONS UNDER THIS AGREEMENT, YOU MAY WISH TO CONSULT AN ATTORNEY.

1. PARTIES. (the “Builder™) who
is a member in good standing with the Custom Builders Council of the Greater Houston Builders Association and
(the “Owner”) (the Owner and Builder
together will be referred to as the “Parties™) are entering into this Residential Construction Contract (called the
“Contract™). The purpose of this Contract is (i) to establish and define the construction activities that the Builder will
perform, and (ii) to delineate the general obligations and responsibilities of the Parties.

2. LOCATION AND GENERAL SCOPE OF WORK TO BE PERFORMED. Owner agrees and

promises to pay Builder the specified “Contract Price” as defined below, plus any additional authorized expenditures.
In consideration of such payments, the Builder agrees to furnish ccrtain labor, services, equipment, materials, and
other related activities (herein collectively referred to as the “Work™) for the construction of certain improvements,

generally described as a single-family residence (the “Home™), on Lot(s) , Block , Section ,
out of the Subdivision in County, Texas and having
the following Street Address: (the “Property™).

The Home will be constructed in substantial compliance with certain schematic drawings that have been
prepared by , dated , , and consisting of
pages, which have been initialed by the parties for purposes of identification and which by this reference are
incorporated into this Contract (the “Plans™). In addition to the Plans, construction of the Home shall incorporate
certain materials and equipment, and comply with certain standards, procedures and requirements (collectively
referred to as the “Specifications™) which are detailed in the attachced Exhibit “A”™. In the event of a conflict between
the Plans and the Specifications, the Specifications shall control. Should a detail of the construction not be provided
within the Plans and/or Specifications, or should an alternative building practice be available in lieu of a specified
procedure, the Builder may select a construction procedure that complies with applicable building codes.

The Plans and Specifications may be modificd, limited or negated as the Parties may subsequently agree in
writing through “Change Orders” as defined in Paragraph 9 of this Contract. It is specifically understood and agreed
by the Parties that Builder is not responsible for and in no way cndorses the accuracy or completeness of the Plans
and Specifications to the extent they have been prepared by an indcpendent architect, designer or other third party.
Any extra Work or related costs incurred because of deficiencies in the Plans and Specifications shall be the
Owner’s responsibility. The compliance of the Plans and Specifications with all applicable building codes,
regulations, restrictive covenants or other conditions affecting the Property (including easements and zoning
requirements) shall also be the Owner’s responsibility.

Thxs contract iorm has been developed and promulgaud by thc Custom Bullders Councﬂ of tho Grcatcr Houston Bw lders '
: Assocxanon (the "GHBA") and each page:of the: original cantract to be :ugm:d by the:parties should: reflect thé GHBA'S logo’ as
4§ blue witermark., This copynghted form-is e.ok.ly for usé by. Council: members, and its use, or the: reproductlon of contract "
provmom by non-mt.mbcrs is stnctly proh:bned l‘he ()wner should vt.nfy the Buxlder 5 membershlp status'in thc Counml
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Unless otherwise specified, materials used by the Builder in performing the Work shall be as prescribed in the
Plans and Specifications, subject to substitution at Builder’s election should an item not be reasonably available or
if the procurement of such item would cause undue delay in the progress of the Work. Any substitutions shall be of
comparable grade and quality and shall be specified in a Change Order. Nevertheless, construction of the Home is
also subject to any changes in the Plans and Specifications as may be required by federal, state or local governmental
authorities. Owner further acknowledges that these changes (which do not affect the market value of the Home) may
occur in the Work and agrees that so long as the construction of the Home is substantially in compliance with the
Plans and Specifications, any such minor deviations will be accepted.

3. CONTRACT PRICE/PAYMENT PROCEDURE. The “Contract Price,” as that term is used in this
Contract, is $ . The Owner agrees to pay this sum to Builder as follows:

(a) Thesumof$ (the “Commencement Fee™) shall be due and payable
upon execution of this Contract, and shall be applied against the Contract Price due to Builder under
this Contract. The Commencement Fee is not refundable under any circumstances and is paid as
consideration for the Builder’s efforts to prepare this contract, to formulate a construction budget, to
perform research related to specially fabricated items, and to fund any materials deposits, if any.

(b) The remainder of the Contract Price shall be payable in accordance with a series of written requests
for payment (each to be referred to as a “Draw Request™) submitted to Owner by Builder on the basis
of the “Payment Schcdule™ set forth in the attached Exhibit “B™. As the Builder contracts for or
purchases materials, and as Work is performed Wwithin the various categories referenced in the
Payment Schedule, Builder periodically shall submit to Owner a Draw Request to cover the cost of
the materials ordered/purchascd, amounts payable to subcontractors for that portion of the Work
performed, and Builder’s overhead and profit associated with various components of the Work. The
actual draw amount will be calculated by multiplying the percentage of Work completed and materials
purchased for the various categories of the Work listed on the Payment Schedule by the specified
value (“Assigned Value™”) shown in the Payment Schedule for those categories. Owner shall pay to
Builder, within three (3) business days of submission of the Draw Request, the amount then requested
under the Payment Schedule. Draw Requests not timely paid shall begin to accrue interest at the rate
of twelve percent (12%) per annum on the 10th day after reccipt. The Parties acknowledge and
understandthat in view of the negotiations that preceded agreement on the Contract Price, no Draw
Requests will be subject to withholding or retainage as provided in the Texas Property Code.

(c) Owner shall pay the remaining balance of the unpaid portion of the Contract Price upon Final
Completion of the Work. The term “Final Completion” is defined as and will be evidenced by: (i) the
Work called for under this Contract has been substantially completed in accordance with the terms
of this Contract; (ii) all required governmental and regulatory agencies shall have approved of the
completed Work and authorized Owner's occupancy of the Property; and (iii) Builder has furnished
to Owner the Builder's Affidavit of Waiver of Liens (conditioned upon receipt of final payment). The
existence of minor cosmetic repairs and adjustments shall not delay Final Completion and the
payments due to Builder at that time. Under no circumstances shall the Owner be permitted to occupy
the Home until the Centract Price (as modified by any Change Orders) has been paid in full.

Sums to be paid by the Owner that are not part of the Contract Price (e.g., loan fees, surveys, engineer fees, soils and
foundation testing, utility hook-ups) shall be paid directly by the Owner, who will provide the Builder with proof of
payment upon request.
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4. ALLOWANCES. The Parties have agreed to specific budgets (“Allowances”) for certain amenitics and
materials to be incorporated into the Home, all of which are detailed in the attached Exhibit “C.” The sums allocable
to each listed Allowance are included within and are part of the Contract Price. Each Allowance listed includes
the component costs of material and labor (if any), plus any appropriate sales tax, delivery and other costs associated
with procurement. These Allowances are also premised on the understanding that purchases will be made from
suppliers who are typically used by the Builder, and do not contemplate the payment of deposits, service fees, or the
delays that may be encountered when other suppliers are used. As Builder incurs material and labor costs with
respect to a specific Allowance, those costs shall be applied against the applicable Allowance. In the event an
Allowance for an item is exceeded, the overage shall constitute an increase in the Contract Price and shall be set forth
in a Change Order as prescribed in Paragraph 9 of this Contract. Any savings resulting from reduced expenditures
for Allowance items shall result in a decrease in the Contract Price to be credited against the payment due on Final
Completion of the Work. Owner is solely responsible for the adequacy of the Allowance amounts on appliances,
JSixtures, floor coverings, etc. since the sums to be spent are determined ultimately by the Owner’s subjective
considerations of quality, style and functionality. Owner shall make all selections applicable to the Allowances
within five (5) days from date of request by Builder. If Owner fails to timely make such selections, then Builder shall
be authorized to make the selection and proceed with the construction of the Home. Copies of invoices and receipts
for expenditures related to Allowances will be available from the Builder on reasonable notice.

5. ACQUISITION OF PROPERTY AND FINANCING OF WORK. Owner represents that the Owner
presently owns or has contracted for and will purchase the Property in fee simple, free and clear of any liens or
encumbrances (recorded or unrecorded), except for purchasc money liens. Owner further represents that there are
norestrictions, regulations, rules, proceedings or lawsuits pending which would interfere with the Work contemplated
by this Contract. Except for the non-refundable Commencement Fee provided for in Section 3(a) above, neither
Party assumes any duty or liability under this Contract until (a) Owner acquircs the Property, (b) Builder receives
and approves title documentation and a survey provided at Owner’s expense in a form acceptable to Builder, and (c)
the Owner provides the Builder with written evidence of the availability of funds to pay the Contract Price in full.
These actions are to be concluded and information provided within thirty (30) days after the signing of this Contract.
If within that time the Owner cannot qualify for the necessary financing, or Builder is not reasonably satisfied that
the financing condition has been met, Builder may terminate this Contract and retain the Commencement Fee.

TheBuilderagreesto accommodate the reasonable requests of Owner’s third party lender. Owner acknowledges
and agrees, however, that the loan documents that Builder is asked to sign must be in a form reasonably acceptable
to Builder and that such documents will not alter the rights and obligations of the Parties under this Contract. Insofar
as the relationship between Owner and Builder is concerned, the terms and conditions of this Contract shall not
be superseded or modified by the Owner’s construction financing documentation unless the superseded or
modified provision in this Contract is identified, annotated and initialed by the Parties. Owner further agrees that
it shall pay for any loan closing fees, survey costs and any reasonable and necessary attorneys fees incurred by
Builder incident to Owner’s securing construction financing and effecting draws or the funding of any such loan.

6. SUITABILITY OF BUILDING SITE/FOUNDATION. Owner shall have the sole responsibility of
designating the location of the Home on the Property and securing any necessary encroachment agreements with
adjacent landowners or easement owners. Owner, after consulting with Builder, shall securc one or more
independent professional engineers (the “Engineer™) to conduct soils testing and prepare an engineered foundation
plan and a structura! framing plan that will supplement and be part of the Plans and Specifications. The cost of soils
testing, preparation of an engineered foundation and structural framing plan, any pad compaction testing, and
foundation and framing inspections, as deemed necessary by the Engineer and/or requested by Builder, shall be borne
by Owner (irrespective of whether these sums are included within the Contract Price and/or paid dircetly to the
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Engineer by Builder or Owner). Evaluation of the soils on the Property, the adequacy of the building pad, the
foundation and the structural plan shall be the responsibility of the Owner and the Engineer, and the Builder therefore
does not warrant and is not responsible for such tests, reports or plans. The Builder’s reliance on the Engincer for
soils testing, the suitability of the design and the specification of components for the foundation and framing of the
Home shall relieve the Builder from responsibility for or liability to the Owner for the raising, shifting, heaving or
settling of the soil or the Home, and any consequential damage to the Home or its contents, provided the Builder
has constructed the Home in substantial compliance with the foundation and structural plans.

7. AVAILABILITY OF UTILITIES AT PROPERTY. The Builder will coordinate and secure sufficient
utilities for Builder’s equipment, machinery and activities involved in constructing the Home. The Owner, however,
shall contract for and pay for the cost of permanent utility hook-ups and tap fees, impact fees and similar charges.

8. INITIATION AND COMPLETION OF THE WORK. Buildershall commence the Work within fifteen
(15) working days following the later of (i) the filing of record of the Mechanic’s Lien Contract associated with
Owner’s construction financing, or (ii) the Builder’s receipt of all required permits, licenses and other necessary
approvals for commencement of the Work. The Work shall thereafter be continued in accordance with the Builder’s
normal construction schedule until the Work reaches “Substantial Completion,” which shall occur when construction
of the Home is sufficiently complets to allow the Owner to occupy and use the Home for its intended purpose.
Substantial Completion shall also be deemed to have occurred when the Home is occupied by the Owner, or
evidenced by a final building inspection and/or approval of the Home for occupancy by any applicable municipal
authority. The ESTIMATED date for Substantial Completion of the Home is . This date
is estimated since completion of the Home is subject to delays caused by conditions beyond the control of Builder.
Such causes (referred to as “Excused Delays™) include, but are not limited to, the availability of required materials,
labor and services from subcontractors, as well as by interference by or disputes with Owner or other subcontractors
employed by Owner (for which Builder is permitted to suspend construction until resolved), Change Orders that
expand the scope of the Work, civil unrest, strikes, lockouts, fire, or other casualty, acts of God, inclement weather
which interferes with normal scheduling of the Work, or failure of Owner to promptly fund Draw Requests or to
timely make decisions or selections of allowance items, colors, or materials. THE BUTLDER THEREFORE
DOES NOT GUARANTEE SUBSTANTIAL COMPLETION OF THE HOME ON ANY SPECIFIC DATE.

9. CHANGE ORDERS. In addition to the Contract Price stated in Paragraph 3, Builder shall be entitled to
and shall receive additional sums for the labor and/or materials and other charges that are attributable to 2 Change
Order. A “Change Order™ is a written agreement between the Owner and Builder to make changes, additions or
deletions in the Work. If Builder agrees to perform the extra Work required by a Change Order (and it has no
obligation to do so), the increase in the Contract Price as a result of the Change Order, plus the Builder’s Change
Order fee in the amount of % of the Change Order shall be paid in full when the Change Order is signed by
the Parties. Change Orders deleting Work or materials will reduce the Contract Price by the Builder’s true cost
savings for the deleted items, but Builder may also request a Change Order fec for Builder’s administration of the
Change Order. Ifthe increase in the Contract Price for a Change Order cannot be ascertained before commencement
of the extra Work, an allowance shall be created for the Change Order with the increase being estimated, and that
amount deposited with the Builder. The Builder shall not be required to commence the Work called for in the
Change Order until payment of the specified or estimated increase in the Contract Price and the accompanying
Change Order Fee.

Should concealed or previously unknown conditions be encountered which are at variance with the conditions
contemplated by the Plans and Specifications, the Contract Price shall be equitably adjusted by a Change Order to
accommodate the modified scope of Work. Additionally, if Owner requests Builder to perform research on and/or
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provide estimates for extra Work to be incorporated into a proposed Change Order, Builder will be reimbursed for
the time expended for such activities at the rate of per hour. These hourly charges shalt be paid promptly
to Builder, irrespective of Owner’s decision to proceed with the execution of a Change Order for the additional Work.

10. INDEPENDENT BUILDER STATUS. Builder, in the performance of the Work docs so as an
independent contractor, and the Builder (not the Owner) shall have the sole control over the scheduling and progress
of the Work, including the superior right to select and arrange for all labor in any way related to the Work. The
Builder shall exercise exclusive control over the selection of the subcontractors, and shall not be obligated to employ
subcontractors solely on the basis of cost savings that might be achieved. All subcontractors shall perform their
functions independently, and not as an agent or employee, servant or representativc of the Builder or the Owner, The
Owner agrees not to instruct, direct or otherwise cortmunicate with the subcontractors retained by the Builder
as 1o the scheduling of or details about the Work (including additions to or deletions therefrom) nor shall Owner
do or cause any Work to be done, or alter or cause the alteration of any portion of the Home, whether complete
or incomplete, before Final Completion and Final Payment. Owner shall not contract with third parties for any
portion of the Work without Builder’s express written consent. If Owner employs a third party to fabricate an
element, feature or appliance to be incorporated into the Home, the Owner shall be responsible for the installation
of that fabricated ittm. ACTS OF, OMISSIONS BY, OR LOSSES, DAMAGES OR DELAYS CAUSED BY,
ANYONE RETAINED BY OWNER SHALL BE THE RESPONSIBILITY OF OWNER, NOT BUILDER.
THE BUILDER SHALL NOT WARRANT IN ANY WAY THE WORK OR MATERIALS PROVIDED BY
PERSONS THAT OWNER HAS EMPLOYED.

11. RELEASE OF/INDEMNIFICATION FOR LOSSES DURING CONSTRUCTION. Because of

potential safety and health hazards present during construction of the Home, as well as the practical limitations on
the Builder’s ability to control the activities of all persons involved in the construction process and thereby limit the
risk of personal injury that may arise from construction activities, the Parties agree as follows:

(a) Personal Sufety. To ensure and to protect the personal health and safety of Owner and Qwner’s licensees
and invitees, Owner shall restrict entry by the Owner and Owner’s licensees and invitees onto the Property or into
the Home to a minimum. When Owncr chooses to enter the Property, and irrespective of Builder’s presence on the
Property at such time, OWNER AGREES TO RELEASE AND/OR INDEMNIFY AND HOLD BUILDER
HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS OR CAUSES OF ACTION
ARISING IN FAVOR OF OWNER OR OWNER'’S LICENSEES AND INVITEES ON ACCOUNT OF
BODILY INJURY, DEATH ORDAMAGE TO ORLOSS OF PROPERTY IN ANY WAY OCCURRING OR
INCIDENT TO THE CONDITION OF THE PROPERTY AND/OR THE HOME. THIS RELEASE AND
INDEMNITY IS GIVEN TO BUILDER REGARDLESS OF WHETHER THE BUTILDER OR ITS AGENTS
OR EMPLOYEES ARE NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE INJURY,
DEATH OR DAMAGE TO OWNER OR OWNER’S LICENSEES AND INVITEES IS CAUSED BY THE
SOLE NEGLIGENCE OF BUILDER OR ATTRIBUTABLE TO BUILDER'S NEGLIGENCE PER SE OR
IMPOSED BY STRICT LIABILITY.

(b) Risks te Vegetation. Owner also acknowledges that the contemplated construction imposes an inherent
risk 10 the health of the trees and vegetation situated on the Property, and Owner understands that Builder cannot
guarantee the viability ofthose trees and vegetation. OWNER ACKNOWLEDGES THE AFOREMENTIONED
RISK AND HEREBY RELEASES THE BUILDER FROM ANY CLAIMS FOR DAMAGES TO OR LOSS
OF TREES AND VEGETATION RESULTING FROM CONSTRUCTION ACTIVITIES.
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(c) Losses and Damage Related to the Work. Without minimizing in any way the foregoing indemnification
by the Owner, during the construction of the Home, and as between Owner and Builder only, Builder shall be
responsible for losses due to personal injury or property damage that may occur incident to or affect the Work, BUT
NOT as to any such loss or damage caused in whole or in part by the negligence of those employed by or contracting
with the Owner. BUTLDER AGREES, DURING THE PROGRESS OF THE WORK, TOPROTECT OWNER
AND TO INDEMNIFY AND SAVE OWNER HARMLESS FROM (i) ANY AND ALL LIENS, CONTRACT
DAMAGES, SUITS, CLAIMS AND CAUSES OF ACTION RELATED TO THE CONSTRUCTION OF THE
HOME, AND (ii) ANY SUITS, CLAIMS AND CAUSES OF ACTION FOR DAMAGES TO PROPERTY OR
PERSONAL INJURY TO OR DEATH OF BUILDER'’S EMPLOYEES, AGENTS, REPRESENTATIVES
AND INDEPENDENT CONTRACTORS (AND THEIR EMPLOYEES) ASSOCIATED WITH
PERFORMANCE OF THE WORK BY BUILDER.

12. INSURANCE/WAIVER OF SUBROGATION. Builder shall keep in force during progress of the Work,
and shall furnish to Owner, upon Owner’s request, copies of the following insurance policies:

(a) Builders Risk Insurance in the amount of the Contract Price (plus any Change Orders), naming Owner
as an additional insured;

(b) Statutory Worker's Compensation Insurance for Builder’s employees; and

(c) Comprehensive General Liability Insurance with limits of $ per person, per occurrence
forpersonalinjury, ($ aggregate), with § coverage forcompletedoperations.

Supplemental to the Builder’s obligation to carry insurance fully protecting the Home during construction,
after occupancy the Owner shall secure and maintain insurance covering risk of loss and damage 1o the Home,
however caused. The Parties agree to waive the rights that each may have against the other for such insured
losses or damage to the Home, its contents, or the Property during construction and after occupancy of the Home,
including any such loss or damage arising from the negligence or other Jfault of either Party.

13. INSPECTION AND APPROVAL OF HOME. Owner shall copduct periodic walk-through inspections
of the Home (with due consideration being given to safety concerns) and agrees to promptly apprize the Builder in
writing if any aspect of construction has not been completed in substantial conformity with the Plans and
Specifications and this Contract. Failure by the Owner to reasonably object to the Work performed within any
phase of construction shall constitute an acceptance of that Work. Any exceptions to the Plans and Specifications
that are noted by Owner shall be remedied by Builder as soon as practicable. Owner acknowledges and agrees,
however, that it may be inappropriate and/or unreasonably expensive and time-consuming to replace, re-fabricate
or repaint a component that exhibits a minor defective condition. In such instances, the Builder, in its sole judgment,
may (i) employ an alternate remedy to correct the deficiency in conformance with reasonable building practices, or
(ii) conclude that the condition is within acceptable tolerances and take no corrective action.

14, LIMITED WARRANTY ONHOME. Builder warrants the Home against defects in workmanship and
materials but only in accordance with, and as limited by, the new home warranty document provided by Builder (the
“Limited Warranty™) which shall be delivered to Owner upon payment in full of the Contract Price, as adjusted by
any Change Orders. (A copy of the Limited Warranty is included with this Contract). YT IS UNDERSTOOD AND
AGREED THAT BUILDER’S LIABILITY UNDER THIS CONTRACT FOR THE CONSTRUCTION OF
THE HOME IS CONFINED TO THE STATUTORY WARRANTY OF HABITABILITY (TEXAS
PROPERTY CODE §430.002) AND THE PERFORMANCE STANDARDS AND REMEDIES PROVIDED
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IN THE LIMITED WARRANTY. BUILDER, HOWEVER, SHALL NOT BE REQUIRED TO FULFILL
ANY WARRANTY OBLIGATIONS UNTIL OWNER HAS PAID IN FULL ALL SUMS OWED TO
BUILDER UNDER THIS CONTRACT. As to items not of Builder’s manufacture, such as any air conditioner,
water heater, refrigerator, range, dishwasher and other appliances, equipment or “consumer products,” as defined
by the Federal Trade Commission, Builder agrees to assign Owner the manufacturer's warranty, without recourse.
Owner acknowledges and realizes that Builder itself is making no warranty on such items. TO THE EXTENT
ALLOWED BY LAW, ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WHETHER ARISING
UNDER STATE OR FEDERAL LAW, INCLUDING BUT NOT LIMITED TO THE IMPLIED
WARRANTIESOF FITNESSAND GOOD AND WORKMANLIKE CONSTRUCTION, ARE DISCLAIMED
AND EXCLUDED.

15. REMEDIES FOR BREACH OF CONTRACT/LIMITATION OF CLAIMS, The following sub-
paragraphs detail acts/omissions by the Owner or Builder that constitute sufficient basis for the aggrieved Party to
terminate this Contract and employ the remedies outlined below:

(a) If Builder materially breaches this Contract or abandons all activities on the Property for a period of
ten (10) consecutive days by work stoppage, bankruptcy, insolvency or any other reason except Excused

Delays, and Builder fails to cure the breach or resume work within seven (7) days after receipt of written .

notice from Owner (time being of the essence in this regard) specifying the Owner’s intention to terminate
this Contract by reason of the Builder’s breach or abandonment as detailed in such notice, Owner shall have
the right to terminate this Contract and to have the Work completed by another contractor selected by
Owner. In the event of a termination of this Contract by Owner, Builder shall be entitled to be paid that
portion of the Contract Price fairly attributable to the Work performed in accordance with the Plans and
Specifications and any Change Orders.

(b) If Owner fails or refuses to comply with the Owner’s payment obligations under this Contract, or Builder
reasonably believes that future payments by Owner are questionable, and Owner fails to cure same or
provide reasonable assurances that are acceptable to Builder within three (3) work days following written
notice from Builder (time being of the essence in this regard), then Builder may terminate this Contract
and/or stop the Work. The foregoing shall not limit any and all rights and remedies of Builder under
applicable law which Builder may pursue at its option upon detault by Owner, being in addition to the
remedies of Builder as provided for in the Mechanic’s Lien Contract (if any) or other instrument executed
between the parties hereto which grants to Builder the right to foreclose or exercise other remedies as
therein provided,

Under no Circumstances shall Builder or Owner be Liable for any special indirect or consequential damages,
including claims of mental anguish. Any action or claim, regardless of form, which arises from or relates to this
Contract, the Work and/or the Home is barred unless it is brought by Owner or Builder not later than two (2) years
and one (1) day from the date the cause of action accrues.

16. ENVIRONMENTAL RISK. THE BUILDER MAKES NO WARRANTIES, EXPRESS OR
IMPLIED, ABOUT EXISTINGOR FUTUREHEALTHHAZARDS ORENVIRONMENTALCONDITIONS
ON THE PROPERTY, IN THE HOME, OR FROM ADJACENT SOURCES, INCLUDING, BUT NOT
LIMITED TO, EXPOSURE TO RADON GAS, ELECTRIC AND MAGNETIC FIELDS, SHTFTING OR
INSTABILITY OF SOIL CONDITIONS AND CONTAMINATION OF THE HOME OR THE
SURROUNDING AIR, WATER OR SOIL FROM ANY SOURCES OR IN ANY MANNER.
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OWNER IS ADVISED THAT THE CONTINUED PRESENCE OF MOISTURE ON COMPONENTS
OF THE HOME (FROM LEAKS, CONDENSATION, SPILLS, ETC.) CAN CAUSE THE PROPAGATION
OF MOLD, WHICH MAY CAUSE ALLERGENIC REACTIONS AND OTHER HEALTH PROBLEMS IN
SOME INDIVIDUALS. UPON OCCUPYING THE HOME, THE OWNER IS RESPONSIBLE FOR
IMPLEMENTING AN INSPECTION AND MAINTENANCE PROGRAM FOR THE IDENTIFICATION
AND ELIMINATION OF MOISTURE IN THE HOME THAT COULD GIVE RISE TO THE GROWTH OF
MOLD OR OTHER CONDITIONS DETRIMENTAL TO FUNCTIONING OF THE HOME OR THE
HEALTH OF ITS OCCUPANTS. ANY LEAK OR THE PRESENCE OF MOISTURE THAT IS COVERED
BY THE BUILDER'S LIMITED WARRANTY WILL BE CORRECTED PURSUANT TO THAT
WARRANTY, BUT THE OWNER'S FAILURE TO IMPLEMENT AN EFFECTIVE MAINTENANCE
PROGRAM OR THE FAILURE TO PROMPTLY NOTIFY THE BUILDER OF WARRANTY CLATMS
WILL NEGATE THE BUILDER’S RESPONSIBILITY (IF ANY) FOR ANY PROPERTY DAMAGE,
PERSONAL INJURY, OR OTHER LOSS, DAMAGE OR LIABILITY RESULTING DIRECTLY OR
INDIRECTLY FROM THE PRESENCE OF MOLD OR OTHER HARMFUL ORGANISMS.

17. RESOLUTION OF DISPUTES. The Parties desire prompt, inexpensive and efficient dispute resolution
procedures and therefore agree that their disputes shall be governed by the following:

(@) State of Texas Administrative Resolution. Construction defect claims, if any, will be addressed through
the administrative procedures established by the Texas Residential Construction Commission Act, and the Parties
agree to cooperate and to fully participate in the dispute resolution process that is prescribed by that Act prior to
initiating any arbitration or other formal dispute resolution process.

(b) Mediation-Binding Arbitration/Waiver of Jury Trial. The Owner and Builder agree that all controversies,
claims or matters in question arising out of or relating to (i) this Contract, (ii) any breach or termination this Contract,
(iii) the construction of the Home, (iv) any acts or omissions by the Builder (and its officers, directors or agents),
and/or (v) any actual or purported representations or warranties, express or implied, relating to the Property and/or
the Home (herein referred to collectively as a “Dispute™) shall be subject to binding arbitration. The Parties will
attempt to resolve any Dispute through informal discussions, and the Dispute may be submitted to non-binding
mediation underthe Construction Industry Mediation Rules of the American Arbitration Association (“AAA)where
the Parties will endeavor to settle the Dispute in an amicable manner. Tn the event that one or both Parties do not
desire to mediate, or the Disputc is not resolved by direct discussions and/or mediation, the Dispute shall be
submitted to the AAA for binding arbitration in accordance with the Construction Industry Arbitration Rules of the
AAA and the Supplementary Procedures for Residential Disputes. The Parties will share equally all filing fees and
administrative costs of the arbitration, however, any Award rendered may equitably reallocate those costs. The
arbitration shall be governed by Texas law and the U.S. Arbitration Act, 9 U.S.C. §§ 1-16, to the exclusion of any
provisions of state law that are inconsistent with the application of the Federal Act.

The Award of the arbitrator shall be rendered in accordance with the AAA Rules then in effect. In renderin g
the Award, the arbitrator shall state the reasons therefor, including any computations of actual damages or offsets,
if applicable. The Parties agree to abide by and fully perform in accordance with any Award rendered by the arbitra-
tor. If the non-prevailing Party fails to comply with all aspects of the Award within thirty (30) days following
issuance of the Award, then the prevailing Party shall be entitled to seek enforcement of the Award in any court of
competentjurisdiction. If such enforczment becomes necessary, the prevailing Party in such proceeding shall recover
its necessary and reasonable attorney's fees, in addition to any other relief to which that Party is entitled.
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18. BROKERAGE COMMISSION. Builder and Owner represent to each other that, unless specified in an
attached addendum, there will be no claims for payment from any reai estate broker, finder or other party in
connection with this Contract. EACH PARTY HEREBY INDEMNIFIES AND AGREES TO HOLD THE OTHER
HARMLESS FROM ANY LOSS, LIABILITY, DAMAGE, COST, OR EXPENSE (INCLUDING REASONABLE
ATTORNEY'S FEES) RESULTING FROM A BREACH OF THIS REPRESENTATION.

19. OWNER REPRESENTATIVE. Owner may employ a third party professional (e.g., architect, engineer,
construction consultant) to inspect or monitor the Work (the “Owner's Agent”). That person, however, must be
identified, and that designation communicated to Builder in writing, prior to the execution of this Contract to permit
Builder to review the Plans and Specifications, Payment Schedule and Allowances with Owner’s Agent prior to these
Exhibits becoming part of this Contract. After execution of this Contract, the appointment of an Owner’s Agent shall
require approval of Builder, which approval may be reasonably withhcld. The Builder may rely on any
representations, statements, or approvals made by Owner’s Agent concerning performance of the Work.

20. ATTORNEYS’ FEES. Ifeither Party employs an attorney to enforce, contest or construe the terms of this
Contract, either by arbitration, litigation or negotiation, the losing party agrees to reimburse the prevailing party for
necessary and reasonable attorneys’ fees, arbitration fees, court costs, expert witness fees and related expenses.

21. NOTICES. Any notice, demand or request permitted, required, or desired to be given in connection with
this Contract shall be in writing and shall be deemed effective if and when received by the addressce (whether faxed,
delivered or mailed). If mailed, the notice should be addressed as follows:

IF TO BUILDER: IF TO OWNER:

Tel: () Fax: ().

22. NOTICE OF RELIANCE ON WRITTEN INFORMATION FROM THIRD PARTIES AND
GOVERNMENT AGENCIES. OWNER IS ADVISED THAT BUILDER HAS RELIED UPON WRITTEN

INFORMATION FROM VARIOQUS THIRD PARTIES AND GOVERNMENTAL AGENCIES CONCERNING
THE PROPERTYAND THE MATERIALS AND COMPONENTS INCORPORATED INTQ THE HOME. THIS
INFORMATIONCONCERNSMATTERSABOUT WHICH THESE THIRD PARTIES AND AGENCIES HAVE
SPECIAL KNOWLEDGE NOT POSSESSED BY BUILDER, OR WHICH INFORMATION HAS BEEN
PROVIDED TO BUILDER OR DISSEMINATED TO THE PUBLIC PURSUANT TO SPECIFICSTATUTORY
OR REGULATORY REQUIREMENTS. THIS WRITTEN INFORMATION RELATES TO FLOOD ZONES,
DEVELOPMENT OF ADJACENT LAND, THE SUITABILITY OF THE PROPERTY AND THE
SURROUNDING SUBDIVISION FOR RESIDENTIAL USE, AND THE APPROPRIATENESS OF
MATERIALS AND COMPONENTS INCORPORATED INTO THE HOME.

23, MISCELLANEOUS. Time is of the essence of this Contract and all specified time limits must be met.
No waiver of a right provided by this Contract shall be effective unless in writing and signed by the party against
whom enforcement of the waiver is sought. No waiver by a party of any breach of any provision of this Contract
shall be construed as a waiver of any later breach. All representations, agreements, indemnities and disclaimers of
Builder and Owner that are contained in this Contract shall remain in full effect after Final Completion, and shall
not be replaced or [imited by any other document or agreement.

_ ' INITIALED FOR IDENTIFICATION
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24. PROPRIETARY INFORMATION. The Owner is advised that photographs of the Home may be taken
by the Builder during and subsequent to performance of the Work. Owner agrees that Builder's use of the
photographs in furtherance of Builder’s business shall not be limited. Builder may place one of Builder’s signs on
the Property during construction of the Home. Owner acknowledges and agrees that the business practices and
associated information disclosed and to be disclosed by Builder incident to the formation and implementation of this
Contract (e.g., Builder's subcontractor/supplier relationships; Builder’s marpgins and pricing procedures) constitute
proprietary information that is to be protected and not divulged to third parties. Owner’s failure to protect the
confidentiality of this information will constitute a material breach of this Contract.

25. ENTIRE AGREEMENT. ThisContract, together with all attachments, contains the entire understanding
between Builder and Owner with respect to the construction of the Home, and replaces all prior agreements or
understandings, if any. BUILDER IS NOT BOUND BY ANY STATEMENT, PROMISE, CONDITION OR
STIPULATION NOT SPECIFICALLY SET FORTH IN THIS CONTRACT. No representative of Builder has
authority to make any oral statements that modify or change the terms and conditions of this Contract.

OWNER REPRESENTS THAT OWNER HAS READ AND UNDERSTANDS THIS ENTIRE CONTRACT,
INCLUDING THE AGREEMENT FOR BINDING ARBITRATION OF DISPUTES RELATED TO THIS
CONTRACT. OWNER ALSO REPRESENTS THAT NO VERBAL STATEMENT, PROMISE OR CONDITION
NOT SPECIFICALLY SET FORTH IN THIS CONTRACT IS BEING RELIED UPON BY OWNER. IT IS
ACKNOWLEDGED THAT BUILDER IS RELYING ON THESE REPRESENTATIONS AND WOULD NOT
ENTER INTO THIS CONTRACT WITHOUT THIS UNDERSTANDING.

26. STATUTORY NOTICES. THIS CONTRACT IS SUBJECT TO CHAPTER 27 OF THE TEXAS
PROPERTY CODE. THE PROVISIONS OF THAT CHAPTER MAY AFFECT THE OWNER’S RIGHT
TO RECOVER DAMAGES ARISING FROM THE PERFORMANCE OF THIS CONTRACT. IF OWNER
HAS A COMPLAINT CONCERNING A CONSTRUCTION DEFECT ARISING FROM THE
PERFORMANCE OF THIS CONTRACT AND THAT DEFECT HAS NOT BEEN CORRECTED
THROUGH NORMAL WARRANTY SERVICE, THE OWNER MUST PROVIDE NOTICE REQUIRED
BY CHAPTER 27 OF THE TEXAS PROPERTY CODE TO THE BUILDER BY CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, NOT LATER THAN THE 60" DAY BEFORE THE DATE THE
OWNER INITIATES A CLAIM TO RECOVER DAMAGES IN AN ARBITRATION PROCEEDING. THE
NOTICE MUST REFER TO CHAPTER 27 OF THE TEXAS PROPERTY CODE, AND MUST DESCRIBE
THE CONSTRUCTION DEFECT. IF REQUESTED BY THE BUILDER, THE OWNER MUST PROVIDE
THE BUILDER AN OPPORTUNITY TO INSPECT AND CURE THE DEFECT AS PROVIDED BY
SECTION 27.004 OF THE TEXAS PROPERTY CODE.

IMPORTANT NOTICE: YOU AND YOUR CONTRACTOR ARE RESPONSIBLE FOR MEETING THE
TERMS AND CONDITTONS OF THIS CONTRACT. IF YOU SIGN THIS CONTRACT AND YOU FAIL
TO MEET THE TERMS AND CONDITIONS OF THIS CONTRACT, YOU MAY LOSE YOUR LEGAL
OWNERSHIP RIGHTS IN YOUR HOME. KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW.

EXECUTED in multiple copies this day of ,20__ .
OWNER: BUILDER:
By:
Name/Title:
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S DULE OF EXHIBITS

A - Specifications D - Warranty Sample
B - Payment Schedule E - Insulation Addendum
C - Allowances F - Brokerage Addendum
ACKNOWLEDGMENTS
THE STATE OF TEXAS §
§
COUNTY OF §
This instrument was acknowledged before me on this day of ,20_ , by
, of

NOTARY PUBLIC, STATE OF TEXAS

THE STATE OF TEXAS §

§

COUNTY OF §
This instrument was acknowledged before me on this of +20___, by

and

NOTARY PUBLIC, STATE OF TEXAS

Thn comract form was prepared by the C istom:] u‘]&ers Councrl of the GHBA as- a scrvxccto 1ts mcmbcrs and (he pubhc No -
represenmnon ismade by the. Council or the! GHBA insito:the'adequacy: of'the: formy for‘any. specific transaction. Use of this form
by the Bxuldcr docs not consntum an enclurscmcm or 3ponsorsh1p uf lhc Bullder or any olhcr aspecc of the t.ontract by the GHHA
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RESIDENTIAL CONSTRUCTION CONTRACT - T PL

For Construction Projects on a Homeowner’s Property - Revised 09/01/03

THIS DOCUMENT CREATES IMPORTANT LEGAL OBLIGATIONS THAT YOU SHOULD UNDERSTAND
PRIOR TO SIGNING. IF YOU ARE UNCERTAIN ABOUT YOUR RIGHTS OR OBLIGATIONS UNDER THIS
AGREEMENT, YOU MAY WISH TO CONSULT AN ATTORNEY.

1. PARTIES. (the “Builder”) who
is a member in good standing with the Custom Builders Council of the Greater Houston Builders Association and
(the “Owner™) (the
Owner and Builder together will be referred to as the “Parties™) are entering into this Residential Construction
Contract(called the “Contract™). The purpose of this Contract is (i) to establish and define the construction activities
that the Builder will perform, and (ii) to delineate the general obligations and responsibilities of the Parties.

2. LOCATION AND GENERAY SCOPE OF WORK TO BE PERFORMED. Owner agrees and
promises to pay Builder the “Cost of the Work,” a “Builder’s Fee” and a “Builder’s Percentage” as specified in
Paragraph 3 of this Contract, plus any additional authorized expenditures. In consideration of such payments, the
Builderherebyagrees to furnish certain labor, services, equipment, matcrials, and other related activities (collectively
refetred to as the “Work™) for the construction of certain improvements, generally described as a single-family
residence (the “Home”), on Lot(s) ____ , Block ____, Section , out of the
Subdivision that is located in County, Texas, and having the following
street address: (the “Property™).

The Home will be constructed in substantial compliance with certain schematic drawings that have been/will
be prepared by , dated , .and
consisting of pages, that have been initialed by the parties for purposes of identification and which by this
reference are incorporated into this Contract (the “Plans™). In addition to the Plans, construction of the Home shall
incorporate certain materials and equipment, and comply with certain procedures and requirements (collectively
referred to as the “Specifications™) which are detailed in the attached Exhibit “A”. In the event of a conflict between
the Plans and the Specifications, the Specifications shall control. Should a detail of the construction not be provided
within the Plans and/or Specifications, or should an alternative building practice be available in lieu of a specified
procedure, the Builder may select a construction procedure that complies with applicable building codes.

The Plans and Specifications may be modified, limited or negated as the Parties may subsequently agree in
writing through “Change Orders™ as defined in Paragraph 8 of this Contract. It is specifically understood and agreed
by the Parties that Builder is not responsible for and in no way endorses the accuracy or completeness of the Plans
and Specifications to the cxtent they have been prepared by an independent architect, designer or other third party.
The compliance of the Plans and Specifications with all applicable building codes, regulations, restrictive
covenants or other conditions affecting the Property (including easements and zoning requirements) shall also
be the Owner’s responsibility.

INITIALED FOR IDENTIFICATION
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Unless otherwise specified, materials used by the Builder in the performance of the Work shall be as prescribed
in the Plans and Specifications, subject to substitution at Builder's election should an item not be reasonably available
or if the procurement of such item would cause undue delay in the progress of the Work. Any substitutions shall be
of comparable grade and quality and shall be specified in a Change Order. The construction of the Home is also
subject to any changes in the Plans and Specifications as may be required by federal, state or local governmental
authorities. Owner acknowledges that these changcs (which do not affect the market value of the Home) may occur
in thc Work and agrees that so long as the construction of the Home is substantially in compliance with the Plans and
Specifications, any such minor deviations will be accepted.

3. COSTOF THE WORK/BUILDER'’S FEE. The Owner agrees to pay the Builder the “Cost of the Work”
as defined below, in addition to a “Builder’s Fee.” The Builder’s Fee shall be a fixed sum of §
plus percent (___ %) of the Cost of the Work. If the scope of the Work performed expands to the degree
that the Cost of the Work exceeds the estimated sum below, the Builder shall be paid percent (%) on
all amounts above that sum (collectively these percentages are called the “Builder’s Percentage™). The term “Cost
of the Work” shall mean the actual costs incurred by the Builder in the performance of the following activities:

(a) Wages of construction workers directly employcd by the Builder to perform Work, including welfare,
unemployment compensation, social security and other standard benefits,

(b) Payments made by the Builder to subcontractors for labor performed and the cost of all materials,
temporary facilities, equipment and hand tools not customarily owned by subcontractors, which are
provided by the Builder at the Property and substantially consumed in the performance of the Work, as well
as the reasonable rental costs for such items;

(c) Cost of transportation, including delivery, handling and storage charges for materials and equipment that
is incorporated into the Home (discounts for cash or prompt payment accrue to the Owner);

(d) Engineer’s fees and related expenses for the preparation of an engineered foundation and structural plan,
as well as any testing of the soil and pad compaction, and inspections of these structural elements;

(e) Costs associated with the preparation and revision of Plans and/or Specifications, as well as survey fees,
and charges for copies of any survey plats and construction plans;

(f) Any costs related to extra Work incurred because of deficiencies in the Plans and/or Specifications
prepared by others, or due to circumstances that were not reasonably foreseeable;

(g) Expenses for insurance and bond premiums directly attributable to the construction of the Home;

(h) Losses and expenses (including theft and vandalism), not compensated by insurance (including Builder’s
insurance deductible), that arise from errors or omissions by subcontractors or suppliers in connection with
the Work; provided that Builder's purposeful act or omission did not give rise to those losses;

(i) Sums paid by the Builder for tap charges, standby fees, impact fees, permits, utility hook-up fees, and gas,
electricity, water and local telephone service to the Property and Home during construction;

() Sales, use or similar taxes related to the Work and which are imposed on Builder;
(k) Cost of clean-up and removal of debtis from the Property; and
(D Costs incurred in taking action to prevent threatened damage, injury or loss in ¢ase of an emergency.
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Although the Cost of the Work is premised on the Builder’s actual costs, the Owner acknowledges that the
Builder is not representing or agreeing that actual costs will be the least expensive alternative available to the Builder.
The actual costs that Builder will be submitting for reimbursement, will however, represent typical costs the Builder
would incur if it were performing the Work for itself.

In light of the information presently available to the Builder with respect to the proposed scope of the
construction (including any Plans and Specifications produced by others), and taking into account specific budgets
or “Allowances” that have been established for certain elements of the Work which remain undetermined at this time,
the Builder can only provide an ESTIMATE of the Cost of the Work, that sum being: $
Builder is not able to specify the precise Cost of the Work because of the foregoing limitations and because exn;tmg
prices for commodities to be incorporated into the Home (e.g., lumber, coment, sheetrock) could change during the
progress of the Work along with the cost of labor and equiproent. Additionally, the adequacy of the Allowance
amounts for appliances, fixtures, floor coverings, ete. are determined ultimately by the Owner’s subjective
considerations of quality, style and functionality.

4. PAYMENT PROCEDURE. The Owner agrecs that the Builder’s Fee, will be paid by Owner to Builder

at Builder’s office in County, Texas in __ installments, the first such installment in the
amount of § shall be payable at execution of this Contract and followed by
subsequent monthly installments of § each, and payable on the first day of each succeeding month

until the entire Builder’s Fee has been paid. This initial installment of the Builder’s Fee is not refundable under any
circumstances and is paid as considcration for the Builder’s costs of contract preparation, budget formulation,
research on specially fabricated items, materials deposits, etc.

The Cost of the Work and the Builder’s Percentage shall be payable through a series of written requests from
the Builder for payment (each to be referred to as a “Draw Request”) submitted to Owner as the Builder contracts
for or purchases materials, and as Work is performed. The Draw Request shall specify in reasonable detail the
materials ordered/purchased and that portion of the Work performed, based on the actual costs incurred or to be
incurred by the Builder in purchasing materials and performing the Work. The portion of the Builder’s Percentage
then due shall be calculated on the Cost of the Work shown in the Draw Request. The first Draw Request, in the
amount of $ will fund Builder’s initial construction costs and is payable prior to commencement
of construction. Owner shall pay subsequent Draw Requests to Builder within three (3) business days of submission
of the Draw Request. Draw Requests not timely paid shall begin to accrue interest at the rate of twelve percent (12%)
per annum on the 10th day afier receipt. Upon Owner’s request, Builder will have a reasonable time to provide copies
of all invoices, proposals, contracts and canceled checks which support the Builder’s Draw Requests, although
payment of a pending Draw Request is not contingent upon.receipt of such records. The Parties acknowledge and
understand that in view of the negotiations that preceded agreement on the Builder’s Fee, no Draw Requests will
be subject to withholding or retainage as provided under Section 53.101 et seq. of the Texas Property Code.

The Owner shall pay any portior: of the Cost of the Work, the applicable Builder’s Percentage, and the Builder’s
Fee that have not been previously paid upon Final Completion of the Work. “Final Completion” is defined as and
will be evidenced by: (i) Substantial Completion of the Work, (ii) all required governmental and regulatory agencies
shall have approved the completed Work and have authorized Owner's occupancy of the Property, and (iii) Builder
has furnished to Owner the Builder’s Affidavit of Waiver of Liens (conditioned upon receipt of final payment). The
existence of minor cosmetic repairs and adjustments shall not delay Final Completion and the payments due to
Builder at that time. Under no circumstances shall the Owner be permitted to occupy the Home without paying in
full the Cost of the Work, the Builder’s Fee and the Builder’s Percentage.
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5. ACOQUISITION OF PROPERTY AND FINANCING OF WORK. Ownerrepresents and warrants that

the Owner presently owns or has contracted for and will purchase the Property in fee simple, free and clear of any
liens or encumbrances (recorded or unrecorded), except for purchase money liens and such other matters that are
common to the platted subdivision in which the Property is located. Owner further represents that there are no
restrictions, regulations, rules, proceedings or Jawsuits pending which would interfere with the Work contemplated
by this Contract. Except for the non-refundable installment of the Builder’s Fee, neither Party assumes any duty or
liability under this Contract until (a) Owner has acquired the Property, (b) Builder receives and approves title
documentation and a survey to be provided at Owner's expense in a form acceptable to Builder, and (c) the Owner
provides the Builder with written evidence of the availability of funds to pay the Cost of the Work and the Builder’s
Fee and Builder’s Percentage (if applicable) in full. The foregoing activities are to be accomplished and information
provided within thirty (30) days after the signing of this Contract. If within that time the Owner cannot qualify for
the necessary financing, or Builder is not reasonably satisfied that the financing condition has been met, Builder may
terminate this Contract and retain the initial installment of the Builder’s Fee.

The Builder agrees to accommodate the reasonable requests of Owner’s third party lender. Owneracknowledges
and agrees, however, that the loan documents that Builder is asked to sign must be in a form reasonably acceptable
to Builder and that such documents will not alter the rights and obligations of the Parties under this Contract. Jnsofar
as the relationship between Owner and Builder is concerned, the terms and conditions of this Contract shall not
be superseded or modified by the Owner’s construction financing documentation unless the superseded or
modified provision in this Contract is identified, annotated and initialed by the Parties. Owner further agrees that
it shall pay for any loan closing fees, survey costs and any reasonable and necessary attorneys’ fees incurred by
Builder incident to Owner’s securing construction financing and effecting draws or the funding of any such loan.

6. SUITABILITY OF BUILDING SITE/FOUNDATION. Owner shall have the sole responsibility of
designating the location of the Home on the Property and securing any necessary encroachment agreements with
adjacent landowners or easement owners. The Owner, with Builder’s help, shall secure one or more independent
professional engineers (the “Engineer”) to conduct soils testing and prepare an engineered foundation plan and a
structural framing plan that will supplement and be a part of the Plans and Specifications. The cost of soils testing,
preparation of an engineered foundation and structural framing plan, and any pad compaction testing, and foundation
and framing inspections, as deemed necessary by the Engineer and/or requested by Builder, shall be borne by Owner
(irrespective of whether payment is made directly to the Engineer by Builder or Owner). Evaluation of the soils on
the Property, the adequacy of the building pad, the foundation and the structural plan shall be the responsibility of
the Owner and the Engineer, and the Builder therefore does not warrant and is not responsible for such tests, reports
or plans. Builder’s reliance on third parties for siting and suitability of the design and specification of components
of the foundation shall relieve the Builder from all responsibility for or liability to the Owner for the raising, shifting,
heaving or settling of the foundation and structural elements or any consequential damage to the Home, provided
that the Builder constructs the Home in substantial compliance with the foundation and structural plans.

7. INITIATION AND COMPLETION OF THE WORK, Buildershall commence the Work within fifteen
(15) working days following the later of (i) the filing of the Mechanic’s Lien Contract associated with Owner’s
construction financing, or (ii) the Builder’s receipt of all required permits, licenses and other necessary approvals
for commencement of the Work. The Work shall thereafter be continucd in accordance with the Builder’s normal
construction schedule until the Work reaches “Substantial Completion,” which shall occur when the Home is
sufficiently complete to allow the Owner to occupy and use the Home for its intended purpose. . Substantial
Completion will also be deemed to have occurred when the Home is occupied by the Owner, or any applicable
municipal authority approves the Home for occupancy. Builder ESTIMATES that Substantial Completion of the
Home will occur on or about . This date is estimated since completion of the Home is subject
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to delays caused by conditions beyond the control of Builder. Such causcs (referred to as “Excused Delays”) include,
but are not limited to, the availability of required materialg, labor and services from subcontractors, as well as by
interference by or disputes with the Owner or other subcontractors employed by Owner (for which Builder is
permitted to suspend construction until such disputes are resolved), Change Orders that expand the scope of the
Work, civil unrest, strikes, lockouts, fire, or other casualty, acts of God, inclement weather which interferes with
normal scheduling of the Work, or failure of Owner to promptly fund Draw Requests, or to timely make decisions
or selections of allowance items, colors, or materials. BUILDER THEREFORE DOES NOT GUARANTEE
SUBSTANTIAL COMPLETION OF THE HOME ON ANY SPECIFIC DATE.

8. CHANGE ORDERS. A “Change Order” is a written agreement between the Owner and Builder to make
changes, additions or deletions in the Work. If Builder agrees to implement a Change Order (and it has no obligation
to do o), any additional costs incurred by the Builder as a result of the Change Order, plus the Builder’s Percentage
shall be paid in full when the Change Order is signed by the Parties. Change Orders deleting Work or materials will
reduce the Cost of the Work by the Builder’s true cost savings for the deleted items, but Builder may also request
a Change Order fee equal to the applicable Builder’s Percentage for administration of the Change Order. Ifthe exact
cost to be encountered in performing a Change Order cannot be ascertained before Owner requests the extra Work
to be performed, an allowance shall be created for the Change Order with the cost of the extra Work being estimated,
and that amount deposited with the Builder. The Builder shall not be required to commence the Work called for
in the Change Order until payment of the specified or estimated cost and the accompanying Builder’s Percentage
has been paid to Builder.

Should concealed or previously unknown conditions be encountered which are at variance with the conditions
contemplated in the Plans and Specifications, a Change Order shall be prepared to accommodate the increase in cost
to perform the Work called for in the Plans and Specifications. Additionally, if Owner requests Builder to perform
research on and/or provide cost estimates for extra Work to be incorporated into a proposed Change Order, Builder
will be reimbursed for the time expended for such activity at the rate of § per hour. Upon request, these
hourly fees shall be paid to Builder, irrespective of Owner’s decision to proceed with the implementation of a Change
Order for the additional Work.

9. INDEPENDENT BUILDER STATUS. Builder, in the performance of the Work does so as an
independent contractor, and the Builder (not the Owner) shall have the sole control over the scheduling and progress
of the Work, including the superior right to select and arrange for all labor in any way related to the Work. The
Builder shall exercise exclusive control over the selection of the subcontractors, and shall not be obligated to employ
subcontractors solely on the basis of cost savings that might be achieved. All subcontractors shall perform their
functions independently, and not as an agent or em ployee, servant or representative of the Builder or the Owner. The
Owner agrees not to instruct, direct or otherwise communicate with the subconstractors retained by the Builder
as to the scheduling of or details about the Work (including additions to or deletions therefrom) nor shall Owner
do or cause any work to be done, or alter or cause the alteration of any portion of the Home, whether complete
or incomplete, before Final Completion and Final Payment. Owner shall not independently contract for any portion
of the Work without Builder's express written consent. If Owner employs a third party to fabricate an element,
feature or appliance to be incorporated into the Home, the Qwner shall be responsible for the installation of that
fabricated item. ACTS OR OMISSIONS OF, OR LOSSES, DAMAGES ORDELAYS CAUSED BY,ANYONE
RETAINED BY OWNER SHALL BE THE RESPONSIBILITY OF OWNER, NOT BUILDER. THE
BUILDER SHALL NOT WARRANT IN ANY WAY THE WORK OR MATERIALS PROVIDED BY
PERSONS THAT OWNER HAS EMPLOYED OR WITH WHOM OWNER HAS CONTRACTED.
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10. RELEASE OF AND/ORINDEMNIFICATIONFOR LOSSESDURING CONSTRUCTION. Because
of potential safety and health hazards present during construction of the Home, as well as the practical limitations
on the Builder’s ability to control the activities of all persons involved in the construction process and thereby limit
the risk of personal injury that may arise from construction activities, the Parties agree as follows:

(a) Personal Safety. To ensure and to protect the personal health and safety of Owner and Owner’s licensees
and invitees, Owner shall restrict entry by the Owner and Owner’s licensees and invitees onto the Property or into
the Home to a minimum. When Owner chooses to enter the Property, and irrespective of Builder’s presence on the
Property at such time, OWNER AGREES TO RELEASE AND INDEMNIFY AND HOLD BUILDER
HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS OR CAUSES OF ACTION
ARISING IN FAVOR OF OWNER OR OWNER’S LICENSEES AND INVITEES ON ACCOUNT OF
BODILY INJURY,DEATH OR DAMAGE TO OR LOSS OF PROPERTY IN ANY WAY OCCURRING OR
INCIDENT TO THE CONDITION OF THE PROPERTY AND/OR THE HOME. THIS RELEASE AND
INDEMNITY IS GIVEN TO BUILDER REGARDLESS OF WHETHER THE BUILDER OR ITS AGENTS
OR EMFLOYEES ARE NEGLIGENT IN WHOLE OR IN PART AND EVEN WHEN THE INJURY,
DEATH OR DAMAGE TO OWNER OR OWNER’S LICENSEES AND INVITEES IS CAUSED BY THE
SOLE NEGLIGENCE OF BUILDER OR ATTRIBUTABLE TO BUILDER'S NEGLIGENCE PER SE OR
IMPOSED BY STRICT LIABILITY.

(b) Risks 1o Vegeration. Owner also acknowledges that the contemplated construction imposes an inherent
risk to the health of the trees and vegetation situated on the Property, and Owner understands that Builder cannot
guarantee the viability of those trees and vegetation. OWNER ACKNOWLEDGES THE AFOREMENTIONED
RISK AND HEREBY RELEASES THE BUILDER FROM ANY CLAIMS FOR DAMAGES TO OR LOSS
OF TREES AND VEGETATION RESULTING FROM CONSTRUCTION ACTIVITIES.

(c) Losses and Damage Related to the Work, Without minimizing in any way the foregoing indemnification
by the Owner, during the construction of the Home, and as between Owner and Builder only, Builder shall be
responsible fot losses due to personal injury or property damage that may occur incident to or affect the Work, BUT
NOT as to any such loss or damage caused in whole or in part by the negligence of those employed by or who have
contracted with Owner. BUILDER AGREES, DURING THE PROGRESS OF THE WORK, TO PROTECT
OWNER AND TO INDEMNIFY AND SAVE OWNER HARMLESS FROM (i) ANY AND ALL LIENS,
CONTRACT DAMAGES, SUITS, CLAIMS AND CAUSES OF ACTION RELATED TO THE
CONSTRUCTION OF THE HOME, AND (ii) ANY SUITS, CLAIMS AND CAUSES OF ACTION FOR
DAMAGES TO PROPERTY OR PERSONAL INJURY TO OR DEATH OF BUILDER’S EMPLOYEES,
AGENTS, REPRESENTATIVES AND INDEPENDENT CONTRACTORS (AND THEIR EMPLOYEES)
ASSOCIATED WITH PERFORMANCE OF THE WORK BY THE BUILDER.

11, INSURANCE/WAIVER OF SUBROGATION. Builder shall keep in force during progress ofthe Work,
and shall furnish to Owner, upon Owner’s request, the opportunity to review the following insurance policies:

(a) Builders Risk Insurance in the amount of the estimated Cost of the Work (plus any Change Orders), ‘
naming Owner as an additional insured;

(b) Statutory Worker’s Compensation Insurance for Builder’s employees; and

{(¢) Comprehensive General Liability Insurance with limits of $ per person, per occurrence
for personal injury, ($ aggregate), with § coverage for completed operations.
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Supplemental to the Builder’s obligation to carry insurance fully protecting the Home during construction,
after occupancy the Owner shall secure and maintain insurance covering risk of loss and damage to the Home,
however caused, The Parties agree to waive the rights that each may have aguainst the other for such insured
losses or damage to the Home, its contents, or the Property during construction and after occupancy of the Home,
including any suck loss or damage arising from the negligence or other fault of either Party.

12. INSPECTION AND APPROVAL OF HOME, During construction of the Home, Owner shall conduct
periodic walk-through inspections (with due consideration being given to safety concerns) and agrees to promptly
apprize the Builder in writing if any aspect of construction has not been completed in substantial conformity with
the Plans and Specifications and this Contract. Failure by the Owner to reasonably object to the Work performed
within any phase of construction shall constitute an acceptance of that Work. Any exceptions to the Plans and
Specifications that are noted by Owner shall be remedied by Builder as soon as practicable. Owner acknowledges
and agrees, however, that it may be inappropriate and/or unreasonably expensive and time-consumin gtoreplace, re-
fabricate or repaint a component that exhibits a minor defective condition. In such instances, the Builder, in its sole
Judgment, may (i) employ an alternate remedy to correct the deficiency in conformance with reasonable building
practices, or (ii) conclude that the condition is within acceptable tolerances and take no corrective action.

13. LIMITED WARRANTY ON HOME. Builder warrants the Home against defects in workmanship and
materials, but only in accordance with, and as limited by, the new home warranty document provided by Builder (the
“Limited Warranty™) which shall be delivered to Owner with full payment of all sums due Builder. (A copy of the
Limited Warranty is included with this Contract). IT IS UNDERSTOOD AND AGREED THAT BUILDER'S
LIABILITY UNDER THIS CONTRACT FOR THE CONSTRUCTION OF THE HOME IS CONFINED TO
THE STATUTORY WARRANTY OF HABITABILITY (TEXAS PROPERTY CODE §430.002) AND THE
PERFORMANCE STANDARDS AND REMEDIES PROVIDED IN THE LIMITED WARRANTY.
BUILDERSHALLNOTBE REQUIREDTO FULFILL ANY WARRANTY OBLIGATIONS UNTIL THERE
HAS BEEN FULL PAYMENT OF SUMS OWED TO BUILDER UNDER THIS CONTRACT. As to items
not of Builder’s manufacture, such as any air conditioner, water heater, refrigerator, range, dishwasher and other
appliances,equipment or “consumer products,” as defined by the Federal Trade Commission, Builder agrees to assign
Owner the manufacturer’s warranty, without recourse. Owner acknowledges and that Builder itself is making no
warranty on such items. TO THE EXTENT ALLOWED BY LAW, ALL OTHER WARRANTIES, EXPRESS
OR IMPLIED, WHETHER ARISING UNDER STATE OR FEDERAL LAW, INCLUDING BUT NOT
LIMITED TO THE IMPLIED WARRANTIES OF FITNESS, MERCHANTABILITY, OR GOOD AND
WORKMANLIKE CONSTRUCTION ARE DISCLAIMED AND EXCLUDED.

14. REMEDIES FOR BREACH OF CONTRACT/LIMITATION OF CLAIMS. The following sub-

paragraphs detail acts/omissions by the Owner or Builder that constitute sufficient basis for the aggrieved Party to
terminate this Contract and employ the remedies outlined below:

(@) If Builder materially breaches this Contract or abandons all activities on the Property for a period of
ten (10) consecutive business days by work stoppage, bankruptcy, insolvency or any other reason
except Excused Delays, and Builder fails to cure the breach or resume work within seven (7) days
after receipt of written notice from Owner (time being of the essence in this regard) specifying the
Owner's intention to terminate this Contract by reason of the Builder's breach or abandonment as
detailed in such notice, Owner shall have the right to terminate this Contract and to have the Work
completed by another contractor selected by Owner. In the event of a termination of this Contract by
Owner, Builder shall be entitled to be paid that portion of the Cost of the Work, the Builder's Fee and
the Builder's Percentage fairly attributeble to the Work completed in accordance with the Plans and
Specifications and pursuant to the agreements of the Parties.
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(b) IfOwner fails or refuses to comply with the terms of this Contract, or Bujlder reasonably believes that
future payments by Owner are questionable, and Owner fails to cure same or provide reasonable
assurances that are acceptable to Builder of Owner’s ability to comply with this Contract within
three (3) work days following written notice from Builder (time being of the essence in this regard),
then Builder may terminate this Contract and/or stop the Work. The foregoing shall not limit any and
all rights and remedies of Builder under applicable law which Builder may pursue at its option upon
default by Owner, being in addition to the remedies of Builder as provided for in the Mechanic’s Lien
Contract (if any) or such other instrument executed by the Parties.

Under no circumstances shall Builder or Owner be liable for any special, indirect, or consequential damages,
including claims for Mental anguish. Any action or claim, regardless of form, which arises from or relates to this
Contract, the Work and/or the Home is barred unless it is brought by Owner or Builder not later than two (2) years
and one (1) day from the date the cause of action accrues.

15. ENVIRONMENTAL RISK. THE BUILDER MAKES NO WARRANTIES, EXPRESS OR
IMPLIED,ABOUT EXISTING OR FUTURE HEALTH HAZARDS OR ENVIRONMENTALC ONDITIONS
ON THE PROPERTY, IN THE HOME, OR FROM ADJACENT SOURCES, INCLUDING, BUT NOT
LIMITED TO, EXPOSURE TO RADON GAS, ELECTRIC AND MAGNETIC FIELDS, SHIFTING OR
INSTABILITY OF SOIL CONDITIONS AND CONTAMINATION OF THE HOME OR THE
SURROUNDING AIR, WATER OR SOIL FROM ANY SOURCES OR IN ANY MANNER.

OWNER IS ADVISED THAT THE CONTINUED PRESENCE OF MOISTURE ON COMPONENTS
OF THE HOME (FROM LEAKS, CONDENSATION, SPILLS, ETC.) CAN CAUSE THE PROPAGATION
OF MOLD, WHICH MAY CAUSE ALLERGENIC REACTIONS AND OTHER HEALTH PROBLEMS IN
SOME INDIVIDUALS. UPON OCCUPANCY OF THE HOME, THE OWNER IS RESPONSIBLE FOR
IMPLEMENTING AN INSPECTION AND MAINTENANCE PROGRAM FOR THE IDENTIFICATION
AND ELIMINATION OF MOXSTURE IN THE HOME THAT COULD GIVE RISE TO THE GROWTH OF
MOLD OR OTHER CONDITIONS DETRIMENTAL TO FUNCTIONING OF THE HOME OR THE
HEALTH OFITS OCCUPANTS. ANY LEAK OR THE PRESENCE OF MOISTURE THAT IS COVERED
BY THE BUILDER’S LIMITED WARRANTY WILL BE CORRECTED PURSUANT TO THAT
WARRANTY, BUT THE OWNER’S FATLURE TO IMPLEMENT AN EFFECTIVE MAINTENANCE
PROGRAM OR THE FATLURE TO PROMPTLY NOTIFY THE BUILDER OF WARRANTY CLAIMS
WILL NEGATE THE BUILDER’S RESPONSIBILITY (IF ANY) FOR ANY PROPERTY DAMAGE,
PERSONAL INJURY, OR OTHER LOSS, DAMAGE OR LIABILITY RESULTING DIRECTLY OR
INDIRECTLY FROM THE PRESENCE OF MOLD OR OTHER HARMFUL ORGANISMS.

16. RESQLUTION OF DISPUTES. The Parties desire prompt, inexpensive and efficient dispute resolution
procedures and therefore agree that their disputes shall be governed by the following:

(0) State of Texas Administrative Resolution. Construction defect claims, if any, will be addressed through
the administrative procedures established by the Texas Residential Construction Commission Act, and the Parties
agree to cooperate and to fully participate in the dispute resolution process that is prescribed by that Act prior to
injtiating any arbitration or other formal dispute resolution process.

(b) Mediation-Binding Arbitration/Waiver of. Jury Trial. The Owner and Builder agree that all controversies,
claims or matters in question arising out of or relating to (i) this Contract, (ii) any breach or termination this Contract,
(iii) the construction of the Home, (iv) any acts or omissions by the Builder (and its officers, directors or agents),
and/or (v) any actual or purported representations or warranties, express or implied, relating to the Property and/or
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the Home (herein referred to collectively as a “Dispute”) shall be subject to binding arbitration. The Parties will
attempt to resolve any Dispute through informal discussions, and the Dispute may be submitted to non-binding
mediation under the Construction Industry Mediation Rules ofthe American Arbitration Association (“AAA™ywhere
the Parties will endeavor to settle the Dispute in an amicable manner. In the event that one or both Parties do not
desire to mediate, or the Dispute is not resolved by direct discussions and/or mediation, the Dispute shall be
submitted to the AAA for binding arbitration in accordance with the Construction Industry Arbitration Rules of the
AAA and the Supplementary Procedures for Residential Disputes. The Parties will share equally all filing fees and
administrative costs of the arbitration, however, any Award rendered may equitably reallocate those costs. The
arbitration shall be governed by Texas law and the U.S. Arbitration Act, 9 U.5.C. §§ 1-16, to the exclusion of any
provisions of state law that are inconsistent with the application of the Federal Act.

The Award of the arbitrator shall be rendered in accordance with the AAA Rules then in effect. In rendering
the Award, the arbitrator shall state the reasons thercfor, including any computations of actual damages or offsets,
ifapplicable. The Parties agree to abide by and fully perform in accordance with any Award rendered by the arbitra-
tor. If the non-prevailing Party fails to comply with all aspects of the Award within thirty (30) days following
issuance of the Award, then the prevailing Party shall be entitled to seek enforcement of the Award in any court of
competent jurisdiction. If such enforcement becomes necessary, the prevailing Party insuch proceeding shallrecover
its necessary and reasonable attorney’s fees, in addition to any other relief to which that Party is entitled.

17. BROKERAGE COMMISSION. Builder and Owner represent to each other that, unless specified in an
attached addendum, there will be no claims for payment from any real estate broker, finder or other party in
connection with this Contract. EACH PARTY HEREBY INDEMNIFIES AND AGREES TO HOLD THE OTHER
HARMLESS FROM ANY LOSS, LIABILITY, DAMAGE, COST, OR EXPENSE (INCLUDING REASONABLE
ATTORNEY'S FEES) RESULTING FROM BREACH QF THIS REPRESENTATION.

18. OWNER REPRESENTATIVE. Owner may cmploy a third party professional (e.g., architect, engineer,
construction consultant) to inspect or monijtor the Work (the “Owner's Agent”). That person, however, must be
identified, and that designation communicated to Builder in writing, prior to the execution of this Contract to permit
Builder to review the Plans and Specifications, Payment Schedule and Allowances with Owner’s Agent prior to these
Exhibits becoming part of this Contract. After execution of this Contract, the appointment of an Owner’s Agent shall
require approval of Builder, which approval may be reasonably withheld by Builder. Builder may rely on any
directives, statements, or approvals made by Owner’s Agent concerning performance of the Work.

19. NOTICES. Any notice, demand or request permitted, required, or desired to be given in connection with
this Contract shall be in writing and shall be deemed effective if and when received by the addressee (whether faxed,
delivered or mailed). If mailed, the notice should be addressed as follows:

IF TO OWNER: IF TO BUILDER:

Tel: Fax: Tel: Fax:

20. ATTORNEYS’ FEES. Ifeither Party employs an attorney to enforce, contest or construe the terms of this
Contract, either by arbitration, litigation or negotiation, the losing party agrees to reimburse the prevailing party for
necessary and reasonable attorneys’ fees, arbitration fees, court costs, expert witness fees and related expenses.
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21. NOTICE OF RELIANCE ON WRIT!E:JN INFORMATION FROM THIRD PARTIES AND
GOVERNMENT AGENCYES. BUILDER ADVISES OWNER THAT BUILDER HAS RELIED UPON

WRITTEN INFORMATION FROM VARIOUS THIRD PARTIES AND GOVERNMENTAL AGENCIES
CONCERNINGTHE PROPERTYAND THEMATERIALSAND COMPONENTSINCORPORATEDINTO THE
HOME. THIS WRITTEN INFORMATION CONCERNS MATTERS ABOUT WHICH THESE THIRD
PARTIES HAVE SPECIAL KNOWLEDGE NOT POSSESSED BY BUILDER, OR WHICH INFORMATION
HAS BEEN PROVIDED TO THE BUILDER OR DISSEMINATED TO THE PUBLIC PURSUANT TO
SPECIFIC STATUTORY OR REGULATORY REQUIREMENTS. THIS WRITTEN INFORMATION
PERTAINS TOTHE FLOOD ZONES, DEVELOPMENT OF ADJACENT LAND, THE SUITABILITY OF THE
PROPERTY AND THE SURROUNDING SUBDIVISION FOR RESIDENTIAL USE, AND THE
APPROPRIATENESS OF THE MATERIALS AND COMPONENTS INCORPORATED INTO THE HOME.

22. MISCELLANEQUS. Time is of the essence of this Contract and all specificd time limits must be met.

No waiver of a right provided by this Contract shall be effective unless in writing and SIgned by the party against
whom enforcement of the waiver is sought. No waiver by a party of any breach of any provision of this Contract
shall be construed as a waiver of any later breach. All representations, agreements, indemnities and disclaimers of
the Builder and the Owner that are contained in this contract shall remain in full effect after the Final Completion
of the Home, and shall not be replaced or limited by any other document or agreement except as explicitly provided
in this Contract. This Contract is binding upon the heirs, executors, administrators, successors and assigns of the
Parties, and those persons who would have a claim by, through or under the Parties.

23. PROPRIETARY INFORMATION. The Owner is also advised that photographs of the Home may be
taken by the Builder during and subsequent to performance of the Work. Owner agrees that Builder’s use of the
photographs in furtherance of Builder’s business shall not be limited. Builder may place one of Builder’s signs on
the Property during construction of the Home. Owner acknowledges and agrees that the business practices and
associated information disclosed and to be disclosed by Builder incident to the formation and implementation of this
Contract (e.g., Builder's subcontractor/supplier relationships; Builder’s margins and pricing procedures) constitute
proprietary information that is to be protected and not divulged to third parties. Owner’s failure to protect the
confidentiality of this information will constitute a material breach of this Contract.

24. ENTIRE AGREEMENT. ThisContract, together with all attachments, contains the entire understanding
between Builder and Owner with respect to the construction of the Home, and replaces all prior agreements or
understandings, if any. BUILDER IS NOT BOUND BY ANY STATEMENT, PROMISE, CONDITION OR
STIPULATION NOT SPECIFICALLY SET FORTH IN THIS CONTRACT. No representative of Builder has
authority to make any oral or written statements that modlfy or change the terms and conditions of this Contract.

OWNER REPRESENTS THAT OWNER HAS READ AND UNDERSTANDS THIS ENTIRE CONTRACT,
INCLUDING THE AGREEMENT FOR BINDING ARBITRATION OF DISPUTES RELATED TO THIS
CONTRACT. OWNER ALSO REPRESENTS THAT NO VERBAL STATEMENT, PROMISE OR CONDITION
NOT SPECIFICALLY SET FORTH IN THIS CONTRACT IS BEING RELIED UPON BY OWNER. IT IS
ACKNOWLEDGED THAT BUILDER IS RELYING ON THESE REPRESENTATIONS AND WOULD NOT
ENTER INTO THIS CONTRACT WITHOUT THIS UNDERSTANDING.

25, STATUTORY NOTICES. THUS CONTRACT IS SUBJECT TO CHAPTER 27 OF THE TEXAS
PROPERTY CODE. THE PROVISIONS OF THAT CHAPTER MAY AFFECT THE OWNER’S RIGHT
TORECOVER DAMAGES ARISING FROM THE PERFORMANCE OF THIS CONTRACT. IF OWNER
HAS A COMPLAINT CONCERNING A CONSTRUCTION DEFECT ARISING FROM THE
PERFORMANCE OF THIS CONTRACT AND THAT DEFECT HAS NOT BEEN CORRECTED
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THROUGH NORMAL WARRANTY SERVICE, THE OWNER MUST PROVIDE NOTICE REQUIRED
BY CHAPTER 27 OF THE TEXAS PROPERTY CODE TO THE BUILDER BY CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, NOT LATER THAN THE 60* DAY BEFORE THE DATE THE
OWNER INITTIATES A CLAIM TO RECOVER DAMAGES IN AN ARBITRATION PROCEEDING. THE
NOTICE MUST REFER TO CHAPTER 27 OF THE TEXAS PROPERTY CODE, AND MUST DESCRIBE
THE CONSTRUCTION DEFECT. IF REQUESTED BY THE BUILDER, THE OWNER MUST PROVIDE
THE BUILDER AN OPPORTUNITY TO INSPECT AND CURE THE DEFECT AS PROVIDED BY
SECTION 27.004 OF THE TEXAS PROPERTY CODE,

IMPORTANT NOTICE: YOU AND YOUR CONTRACTOR ARE RESPONSIBLE FOR MEETING THE
TERMS AND CONDITIONS OF THIS CONTRACT. IF YOU SIGN THIS CONTRACT AND YOU FAILL
TO MEET THE TERMS AND CONDITIONS OF THIS CONTRACT, YOU MAY LOSE YOUR LEGAL
OWNERSHIP RIGHTS IN YOUR HOME. KNOW YOUR RIGHTS AND DUTIES UNDER THE LAW.

EXECUTED in multiple copies this day of ,20
OWNER: BUILDER:
By:
Name/Title:

HBA 85 8 scrvice'to its mambers and the pablic, No;
the form for any: specific transaction. . Use: of this form" -
ilder or.any other aspect of the contract by the GHBA.

Schedule of Exhibits

A - Specifications

B - Warranty Sample

C - Insulation Addendum
D - Brokerage Addendum
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Ackno{vled ments

THE STATE OF TEXAS §

§

COUNTY OF §
This instrument was acknowledged before me on this day of , 20, by

s : of
NOTARY PUBLIC, STATE OF TEXAS

THE STATE OF TEXAS §

§

COUNTY OF §
This instrument was acknowledged before me on this of ,20__,by

andi

NOTARY PUBLIC, STATE OF TEXAS
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RESIDENTIAL SALE & CONSTRUCTION CONTRACT

For Construction of a Residence oln the Builder's Lot - Revised 09/01/03

THIS DOCUMENT CREATES IMPORTANT LEGAL OBLIGATIONS THAT YOU SHOULD
UNDERSTAND PRIOR TO SIGNING. IF YOU ARE UNCERTAIN ABOUT YOUR RIGHTS OR
OBLIGATIONS UNDER THIS CONTRACT, YOU MAY WISH TO CONSULT AN ATTORNEY.

1. PARTIES. (the “Builder™), who
is a member currently in good standing with the Custom Builders Council of the Greater Houston Builders
Association, and (the “Purchaser™)

(the Purchaser and Builder together will be referred to as the “Parties™) are entering into this Residential Sale &
Construction Contract (called the “Contract”). The purpose of this Contract is (i) to establish and define the
construction activities that the Builder will perform (the “Work™), and (ii) to delineate the general obligations and
responsibilities of the Parties incident to this tram.acticlm.

2. LOCATION AND GENERAL SCOPE OF WORK TO BE PERFORMED. Purchaser agrees and
promises to pay Builder the specificd “Purchase Price” as defined below, plus any additional authorized expenditures.
In consideration of such payments, the Builder agrecs‘to construct and convey to Purchaser certain improvements
generally described as a single-family residence (the “Home™), on Lot(s) , Block , Section , and
located within the Subdivision in County, Texas and having
the following street address: ! (the “Property™).

Except as noted below, the Home has been or Lvill be constructed in substantial compliance with certain
schematic drawings that have been prepared by ’ R
dated i _, and consisting of pages, that have been initialed by the partics for
purposes of identification and which by this reference are incorporated into this Contract (the “Plans”). In addition
to the Plans, construction of the Home shall incorporate certain materials and equipment, and comply with certain
procedures and special requirements of the Purchaser] (collectively referred to as the “Specifications”) which are
detailed in the attached Exhibit “A”. In the event o!f a conflict between the Plans and the Specifications, the
Specifications shall control. If a detail of the construction is not specified within the Plans and/or Specifications, or
should an alternative building practice be available [in liew of a specified procedure, the Builder may select a
construction procedurc that complies with applicable building codes.

The Purchaser understands and acknowledges that while the Builder used the Plans and Specifications in
constructing the Home, variances from those plans and'/or specifications exist and are specifically noted as follows:

| . The
Purchaser acknowled ges that the decision to purchase the Home is not premised on, and the Purchaser has not relied
upon the Builder’s prior strict adherence to the Plans and Specifications. [nstead, the Purchaser is relying prior
inspections of the Home performed by or on behalf of the Purchaser. Future changes in the Plans and Specifications,
however, must be reflected in writing through a “Cha%]ge Order” under Paragraph 9 of this Contract.

iginak cohtract: to be stg,ncd b); the pnmes should reﬂect the: GI-IBA’S logoas
1€ b b' Counu] members, and 1ts use, ot the reproductlon of contract .
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Unless otherwise specified, materials used by the Builder in the construction of the Home shall be as prescribed
in the Plans and Specifications, subject to substitution at Builder’s election should an item not be reasonably available
or if the procurement of such would cause undue delay in the progress of the Work. Any substitutions shall b of
comparable grade and quality and shall be specified in a Change Order. The construction of the Home is also subject
to any changes in the Plans and Specifications as may be required by federal, state or local governmental authorities.
Purchaser acknowledges that these changes may occur during construction and agrees that so long as the Home is
substantially in compliance with the Plans and Specxf‘fcatlons any such minor deviations will be accepted.

3. PURCHASE PRICE AND PAYMENT PI&OCEDURE. The “Purchase Price,” as that term is used in
this Contract, is $ .. The Purchaser agrees that the components of the Purchase
Price listed below shall be payable to Builder as follows:

(2) An initial sum in the amount of § (the “Earnest Money™) shall be
payable upon execution of this Contract, and shall be credited against the Purchase Price.

(b) The sum of $ ! (the “Construction Fee™) shall be payable upon the
Purchaser’s securing any necessary ﬁnancmg and approval of title as provided in Paragraphs 5 and
6 of this Contract, and prior to the mmatlon of new construction activities on behalf of the Purchaser.
The Construction Fee includes in part payments for changes to bc made to existing construction and
special additions selected by Purchaser,' and shall not be refundable under any circumstances except
as provided in Paragraphs 6, 15 and !17(a) of this Contract. The Construction Fee is paid as
consideration for the Builder’s costs of Eontract preparation, budget formulation, research related to
specially fabricated itemns, constructtorJ and materials deposits, related overhead, etc.

(c) The Purchaser shall pay the remamir.lg|unpaid portion of the Purchase Price (the “Final Payment™)
upon “Substantial Completion™ (as later defined) of the Home and Builder’s transfer to Purchaser of
title to the Property (the event of transfemng title to be referred to as the “Closing”). Purchaser
desires that the Closing occur at the offices of
(the “Title Company™). The Purchaser yvlll attend the Closing on the date specified by Builder (with
at Jeast five (5) days advance written uotlce) following Substantial Completion of the Home. The
existence of minor cosmetic repairs and adjustments shall not delay the Closing if the Home has
reached the stage of Substantial Completlon If Purchaser fails or refuses to attend the scheduled
Closing, Builder may at its sole option treat such as a breach of this Contract (and retain all deposits),
or enforce this Contract with the Purchaser to pay the additional ad valorem taxes and interest costs
incurred by Builder because of the delay, which are hereby agreed to be $200.00 per day until paid
at the rescheduled Closing. i
4. ALLOWANCES. The Parties have agreedlto specific budgets (“Allowances”) for certain amenities and

materials to be incorporated into the Home, all of whxch are detailed in the attached Exhibit “B.” The sums allocable

to each listed Allowance are included within and are part of the Purchase Price. Each Allowance listed includes
the component costs of material and labor (if any), plus any appropriate sales tax, delivery or other costs associated
with procurement. These Allowances are also premtscd on the understanding that purchases will be made from
suppliers who are typically used by the Builder, and da not contemplate the payment of deposits, service fees, or the
delays that may be encountered when other suppliers are used. As Builder incurs material and labor costs with
respect to a specific Allowance, those costs shall be|applied against the applicable Allowance. In the event an

Allowance for an item or category is exceeded, the overage shall constitute an increase in the Purchase Price and

shall be set forth in a Change Order as prescribed in Paragraph 9 of this Contract. Any savings resulting from
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reduced expenditures for Allowance items shall result in a decrease in the Purchase Price and shall be credited against
the Purchase Price at Closing. Purchaser is solely responsible for the adequacy of the Allowance amounts on
appliances, fixtures, floor coverings, etc. since the sums to be spent are determined ultimately by the Purchaser’s
subjective considerations of quality, style and functionality. Purchaser shall make all selections applicable to the
Allowances within five (5) days from date of request by Builder; and if selections are not timely made, then Builder
shall be authorized to make the selection and proceed 'with the construction of the Home. Copies of invoices and
receipts for expenditures related to Allowances will be available from the Builder on reasonable notice.

5. FINANCING. Purchaser has arranged or will arrange for financing, or otherwise has available sufficient
funds, to pay the Purchasc Price in full, and agrees to §prov1‘de Builder written evidence of the availability of such
funds or financing within days after executing this Contract. If within that time the Purchaser cannot qualify
for the necessary financing, or the Builder is not satisfied that the financing condition has been met, either party may
terminate this Contract and Builder will refund the Earnest Money Deposit. Absent notification within the specified
time regarding the availability (or absence) of necessary funds, the financing contingency is WAIVED by Purchaser,
and Purchaser shall remit the Construction Fee to Builder.

6. MATTERSAFFECTING TITLETO THE PROPERTY. Purchaser is encouragedto secure and review
a title report on the Property from the Title Company.’ Any title exceptions beyond those set forth in Paragraph 16

of this Contract are WAIVED unless within thirty (30) days after executing this Contract, Purchaser shall request
in writing that any such exception(s) to title be corrected. The Builder shall not, however, be required to incur any
expense incident to its curative efforts. If the defects in title cannot be corrected, or the Builder is required, but
chooses not to incur any expense to cure the title defect the Earnest Money and the Construction Fee shall be
returned promptly and this Contract canceled. The return of the Earnest Money and the Construction Fee shall be
the Purchaser’s sole remedy for title defects. '

7. SUITABILITY OF BUTLDING SITE/FOUNDATION. Purchaser is advised that the Builder may have
contracted with one or more independent professional engineers (the “Engincer”) to (i) conduct soils testing, (ii)
prepare an engineered foundation plan, and/or (iii) prepare a framing plan for usc in constructing the Home. The
Builder is not a professional engineer, and has relied on the Engineer’s professional judgment as to the soils on the
Property, the adequacy of the building pad, the foundation design and the framing plan. The Builder does not warrant
and hereby disclaims any responsibility for such tests, reports or plans. The Builder’s reliance on the Engineer for
such tests, reports or plans shall relieve the Builder from responsibility for or liability to the Purchaser for the raising,
shifting, heaving or settling of the s0il or the Home, and any consequential damage to the Home or its contents,
Pprovided the Builder has constructed the Home in substantial compliance with those tests, reports and plans.

8. INITIATION AND COMPLETION OF CONS’I‘RUQTION. Prior to satisfaction of the financing and

title contingencies and Purchaser’s payment of the Construction Fee, Builder may (but is not required) proceed with
construction of ¢clements of the Home that are unaffected by Purchaser's Specifications. Once the Builder has
received sufficient assurances regarding the Purchaser’s financing, and Purchaser has accepted the status of title to
the Property, Builder shall commence the construction of the Home consistent with Purchaser’s specifications within
fifteen (15) working days following the later of (i) the receipt of the Construction Fee, or (ii) the Builder’s receipt
of all required permits, licenses and other necessary ‘approvals for construction of the Home. The construction
activities shall thereafter be continued in accordance with the Builder’s normal construction schedule until the Home
reaches “Substantial Completion,” which shall occur when construction of the Home is sufficiently complete 50 that
the Purchaser can occupy and use the Home for its intended purpose. Substantial Completion shall also be deemed
to have occurred once any applicable municipal authority conducts its final building inspection or approves the Home
for occupancy. Builder ESTIMATES that on or abc;mt , the Home will reach Substantial
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Completion. This date is estimated since construction activities are subject to delays caused by conditions beyond
the control of Builder. Such causes (referred to as “Excused Delays”) include, but are not limited to, the
unavailability of required materials, labor and services from subcontractors who are under contract, as well as delays
from acts by or disputes with Purchaser or others employed by Purchaser (any of which will allow Builder to suspend
construction until resolved), Change Orders, civil unrest, strikes, lockouts, fire, or other casualty, acts of Ged,
inclement weather which interferes with normal scheduling of construction, or failure of Purchaser to make decisions
ormake selections of allowanceitems, colors, or materials. BUILDER THEREFORE DOES NOT GUARANTEE
COMPLETION OF THE HOME ON ANY SPECIFIC DATE.

9. CHANGE ORDERS. In addition to the Contract Price stated in Paragraph 3, Builder shall be cntitled to
and shall receive an additional sum for labor, materials and other charges that are attributable to a Change Order.
A “Change Order” is a written agreement between the Purchaser and Builder to make changes, additions or deletions
in the Work. If Builder agrees to perform the extra Work required by a Change Order (and it has no obligation to
do s0), the price of the Change Order will be treated as an increase in the Contract Price, and the Builder will be
entitled to receive a Change Order fee in the amount of % of the Change Order. These sums shall be paid
in full when the Change Order is signed by the Parties. If the increase in the Contract Price for a Change Order
cannot be asccrtained before commencement of the extra Work, an allowance shall be created for the Change Order
with the increasc being estimated, and that amount deposited with the Builder. The Builder skall not be required
to commence the Work called for in a Change Order until the specified or estimated increase in the Contract Price
and the accompanying Change Order Fee are paid in full. Additionally, if Purchaser requests Builder to perform
research on and/or provide estimates for extra Work to be incorporated into a proposed Change Order, Builder will
be reimbursed for the time expended for such activities at the rate of §____ per hour. These hourly charges shall be
paid promptly to Builder, irrespective of Purchaser’s decision to proceed with execution of a Change Order for the
additional Work.

Change Orders deleting Work or materials will reduce the Contract Price by the Builder’s true cost savings for
the deleted items. In such instances, the Builder may nevertheless request a Change Order fee for the Builder’s
administration of the Change Order. Deletion of Work by the Purchaser that is included in a Change Order shall be
credited against the Purchase Price at Closing.

10. INDEPENDENT BUILDER STATUS. Builder, in the performance of the Work does so as an indepen-
dent contractor, and the Builder (not the Purchaser) shall have the sole control over the scheduling and progress of
the construction, including the superior right to select and arrange for all labor in any way related to the construction.
The Builder shall exercise exclusive control over the selection of the subcontractors, and shall not be obligated to
employ subcontractors solely on the basis of cost savings that might be achieved. All suhcontractors shall perform
their work independently, and not as an agent or employee, servant or representative of the Builder. The Purchaser
agrees not to instruct, direct or otherwise communicate with the subcontractors retained by the Builder as to the
scheduling of or details about the construction (including additions to or deletions therefrom) nor shall Purchaser
do or cause any work to be done, or alter or cause the alteration of any portion of the Home, whether complete
or incomplete, prior to Purchaser’s occupancy of the Home, 1f, with Builder's express written consent, Purchaser
employs a third party to fabricatc an element, feature or appliance to be incorporated into the Home, the Purchaser
shal] be responsible for the installation of that fabricated item. ACTS OF, OMISSIONS BY, OR LOSSES,
DAMAGES OR DELAYS CAUSED BY ANYONE RETAINED BY THE PURCHASER SHALL BE THE
RESPONSIBILITY OF THE PURCHASER, NOT THE BUILDER. FURTHERMORE, THE BUILDER
DOES NOT WARRANT THE WORK PERFORMED OR MATERIALS PROVIDED BY PERSONS OR
ENTITIES EMPLOYED BY, OR WHO HAVE CONTRACTED WITH, THE PURCHASER.
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11. RELEASE OF/INDEMNIFICATION FOR LOSéE.ﬁ SUSTAINED DURING CONSTRUCTION.

Because of potential safety and health hazards present during ronstruction of the Home, as well as the practical
limitations on the Builder’s ability to control the activities of all persons involved in the construction process and
thereby limit the risk of personal injury that may arise from construction activities, the Partics agree as follows:

(a) Personal Safety. To ensure and to protect the personal health and safety of Purchaser and Purchaser’s
licensees and invitees, Purchaser shall restrict entry by the Purcﬂascr and Purchaser's licensees and invitees onto the
Property or into the Home to & minimum. When Purchaser  thooses to enter the Property, and irrespective of
Builder's presence on the Property at such time, PURCHASER {LGREES TORELEASE AND/OR INDEMNIFY
AND HOLD BUILDER HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, DEMANDS OR
CAUSES OF ACTION ARISINGINFAVOROF PURCHASEROR PURCHASER’S AGENTS, LICENSEES
AND INVITEES ON ACCOUNT OF BODILY INJURY, DEATH OR DAMAGE TO OR LOSS OF
PROPERTY IN ANY WAY OCCURRING OR INCIDENT TO THE CONDITION OF THE PROPERTY
AND/OR THE HOME. THIS RELEASE AND INI)EMNIT\{ IS GIVEN TO BUILDER REGARDLESS OF
WHETHER THE BUILDER OR ITS AGENTS OR EMPLOYEES ARE NEGLIGENT IN WHOLE OR IN
PART AND EVEN WHEN THE INJURY, DEATH OR DAMAGE TO PURCHASER OR PURCHASER’S
AGENTS, LICENSEES AND INVITEES IS CAUSED BY THE SOLE NEGLIGENCE OF BUILDER OR
ATTRIBUTABLE TO BUILDER'S NEGLIGENCE PER SE OR IMPOSED BY STRICT LIABILITY.

(b) Risks to Vegetation. Purchaser also acknowledges that the contemplated construction imposes an inherent
risk to the health of the trees and vegetation situated on the Projalerty, and Purchaser understands that Builder cannot
guarantee the viability of those trees and vegetation. PURCHASER ACKNOWLEDGES THIS RISK AND
AGREES TO RELEASE THE BUILDER FROM ANY CLA{[MS FORDAMAGES TO ORLOSS OF TREES
OR YEGETATION RESULTING FROM CONSTRUCTION ACTIVITIES.

12. INSPECTION AND APPROVAL OF HOME. To the extent that portions of the Home have been
completed at the time this Contract is executed, Purchaser acknowledges that Purchaser has inspected, noted changes
from the Plans and Specifications, and hereby accepts those portions of the Home as built. As construction of the
Home proceeds, Purchaser shall conduct an initial and periodic walk-through inspections of the Home (with due
consideration being given to safety concerns). Purchaser agrees|to immediately apprize the Builder in writing if any
aspect of construction has not been completed in substantial conformity with the Plans and Specifications and this
Contract. Failure by the Purchaser to reasonably ohject to the|\Work performed within any phase of construction
shall constitute an acceptance of that Work. Any exceptions to the Plans and Specifications thatare noted in writing
by the Purchaser shall be remedied by Builder as soon as practic:!able. Purchaser acknowledges and agrees, however,
that it may be inappropriate and/or unreasonably expensive and time-consuming to replace, re-fabricate or repaint
a component that exhibits a minor defective condition. In suchlinstances, the Builder, in its sole judgment, may (i)

employ an alternatc remedy to correct the deficiency in confo

conclude that the condition is within acceptable tolerances and

13. LIMITED WARRANTY ON HOME. Builder wat

rmance with reasonable building practices, or (ii)
take no corrective action,

ants the Home against defects in workmanship and

materials, but only in accordance with, and as limited by, the ne:wlr home warranty document provided by Builder (the
“Limited Warranty™) and to be delivered to Purchaser at the Closing. (A copy of the Limited Warranty is included
with this Contract). IT IS UNDERSTOOD AND AGREED THAT BUILDER’S RESPONSIBILITY FOR THE

CONSTRUCTION OF THE HOME IS CONFINED

TO THE STATUTORY WARRANTY OF

HABITABILITY (TEXAS PROPERTY CODE §430.002) AND THE PERFORMANCE STANDARDS AND

REMEDIES PROVIDED IN THE LIMITED WARRANTY.

As to items not of Builder’s manufacture, such as

any air conditioner, water heater, refrigerator, range, dishwasher and other appliances, equipment or “consumer
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products,” as defined by the Federal Trade Commission, Builder agrees to assign Purchaser the manufacturer's
warranty, without recourse. Purchaser acknowledges and realizes that Builder itself is making no warranty on such
items. TO THE EXTENT ALLOWED BY LAW, ALL OTHER WARRANTIES, EXPRESS OR IMPLIED,
WHETHER ARISING UNDER STATE OR FEDERAL LAW, INCLUDING BUT NOT LIMOTED TO
IMPLIED WARRANTIES OF FITNESS, MERCHANTABILITY, OR GOOD AND WORKMANLIKE
CONSTRUCTION, ARE DISCLAIMED AND EXCLUDED.

14. LAND USE AND ENVIRONMENTAL DISCLAYMERS. The Builder has informed the Purchaser and
Purchaser acknowledges the following:

(1) Adjacent Land Usage. The Builder is neither responsible for nor has control of the use of the land adjacent
to or in the vicinity of the Property, and Purchaser acknowledges receipt of a copy of the declarations for any
applicable homeowners' association. The Builder also has no control over and is not responsible for any easements
on, adjacent to, or in the vicinity of the Property. Purchaser understands that individuals, corporations, and/or utilities
may have specific rights granted by those easements, if any, including but not limited to access to and use of the land
described by the eascments, even though the usc of any easement may not be evident at the present time.

(b) Membership in Property Owners’ Association. As a purchaser of property in the residential community
in which the Property is located, the Purchaser is obligated to be a member of a property owners’ association.
Restrictive covcnants governing the use and occupancy of the Property and the Home and a dedicatory instrument
governing the cstablishment, maintenance, and operation of this residential community have been or will be recorded
in the Real Property Records of the county in which the Property is located. Copies of the restrictive covenants and
dedicatory instrument can be obtained from the county clerk. The Purchaser is obligated to pay assessments to the
property owpers’ association. The amount of the assessments is subject to change. The Purchaser’s failure to pay
the assessments could result in a lien on, and the foreclosure of, the Property.

{c) Possible Annexation. Ifthe Property is located outside the limits of a municipality, the Property may now
or later be included in the extraterritorial jurisdiction of a municipality and may now or later be subject to annexation
by the municipality. Each municipality maintains a map that depicts its boundaries and extraterritorial jurisdiction.
To determine if the Property is located within a municipality’s extraterritorial jurisdiction, or is likely to be located
within a municipality’s extraterritorial jurisdiction, the Purchaser should contact all municipalities located in the
general proximity of the Property for further information.

(D) ENVIRONMENTAL RISK. THE BUILDERMAKESNO WARRANTIES,EXPRESS OR IMPLIED,
ABOUT EXISTING OR FUTURE HEALTH HAZARDS OR ENVIRONMENTAL CONDITIONS ON THE
PROPERTY, IN THE HOME, OR FROM ADJACENT SOURCES, INCLUDING, BUT NOT LIMITED TO,
EXPOSURE TO RADON GAS, ELECTRIC AND MAGNETIC FIELDS, SHIFTING OR INSTABILITY OF
THE SOIL AND CONTAMINATION OF THE HOME OR THE SURROUNDING AIR, WATER OR SOIL
FROM ANY SOURCES OR IN ANY MANNER.

PURCHASER 1S ADVISED THAT THE CONTINUED PRESENCE OF MOISTURE ON
COMPONENTS OF THE HOME (FROM LEAKS, CONDENSATION, SPILLS, ETC.) CAN CAUSE THE
PROPAGATION OF MOLD, WHICHMAY CAUSE ALLERGENIC REACTIONSAND OTHERHEALTH
PROBLEMS IN SOME INDIVIDUALS. UPON ASSUMING POSSESSION OF THE HOME, THE
PURCHASER IS RESPONSIBLE FOR IMPLEMENTING AN INSPECTION AND MAINTENANCE
PROGRAM FOR THE IDENTIFICATION AND ELIMINATION OF MOISTURE IN THE HOME THAT
COULD GIVE RISE TO THE GROWTH OF MOLD OR OTHER CONDITIONS DETRIMENTAL TO

INIT{ALED FOR IDENTIFICATION
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FUNCTIONING OF THE HOME OR THE HEALTH OF ITS OCCUPANTS. ANY LEAK OR THE
PRESENCE OF MOISTURE THAT IS COVERED BY THE BUILDER’S LIMITED WARRANTY WILL
BE CORRECTED PURSUANT TO THAT W TY, BUT THE PURCHASER’S FAILURE TO
IMPLEMENT AN EFFECTIVE MAINTENANCE P’ROGRAM OR THE FAILURE TO PROMPTLY
NOTIFY THE BUILDEROF WARRANTYCLAIMS WILLNEGATETHE BUILDER’SRESPONSIBILITY
(IF ANY) FOR ANY PROPERTY DAMAGE, PERSONAL INJURY, OR OTHER LOSS, DAMAGE OR
LIABILITY RESULTING DIRECTLY ORINDIRECTLYFROM THE PRESENCE OF MOLD OR OTHER
HARMFUL ORGANISMS,

15. RISK OF LOSS. Should the Home be substagtially or wholly destroyed by fire, windstorm, or other

casualty prior to Closing, the Builder will have the option
returning all sums paid to the Builder by the Purchaser. Tl
Contract shall be communicated to Purchaser in writing w
it shall have no claim to or interest in any insurance procet

16, CLOSING. At Closing, the Builder will conv

of repairing any damage or canceling this Contract and

he Builder’s decision to rebuild the Home or cancel this
ithin twenty (20) days of the loss. Purchaser agrees that
eds attributable to the loss.

ey the Property to Purchaser by special warranty deed

containing a reference to the limited warranty on the Hame as set forth in Paragraph 13 of this Contract. The

Property shall be conveyed free and clear of all liens excep

those created incident to the funding of the Purchaser’s

t

purchase money loan (if any) and free of all other limitationg except those covenants and restrictions, easements, and
other matters of record which affect the Property and are Lommon to the subdivision within which the Property is
located (collectively referred to as the “Permitted Exceptions™). Current year’s ad valorem taxes will be prorated
to the date of Closing. The special warranty deed shall be|prepared and filed at the Builder’s expense, and Builder
shall pay the brokerage commission, if applicable, upon the funding of the Closing. Purchaser shall be responsible
for all remaining Closing costs, including but not limited to] the premium for the Owner’s and/or Mortgagee’s Policy
of Title Insurance, any appraisal fees, discount points, prelaaid expenses and reserves.

17. RESOLUTION OF DISPUTES. The Parties desire prompt, inexpensive and efficient dispute resolution
procedures and therefore agree that their disputes shall be|governed by the following:

(a) Pre-Closing Default/Stipulated Damages. In the event that any bona fide misunderstanding shall arise
between Builder and Purchaser prior to Closing concernirg construction of the Home or any other matter relating
to the interpretation or implementation of this Contract, then Builder shall have the right, upon written notice to the
Purchaser, to terminate the Contract. [n the event of ten%ination of this Contract by the Builder pursuant to this
Paragraph, Builder shall return all sums paid by the Purchaser to Builder, plus an additional sum of $450.00, an
amount which the parties agree to be a reasonable and foresgeable estimate of the damages that might be experienced
by the Purchaser incident to the cancellation of this Contract (it being difficult if not impossible to ascertain those
damages). Upon such termination of this Contract by Builder and payment of the stipulated damages, no cause of
action against Builder shall accrue to the Purchaser. Additionally, the Builder shall have no further obligation to
complete and sell the Home, and Purchaser shall not be obligated to acquire the Home. Builder is not required to
apply the provisions of this Subparagraph (a) to any breach of this Contract by Purchaser.

(8) Re-Purchase Option. Should the Purchaser discover, during the first five (5) years after Closing, one or
more defects in the construction of the Home that exceed in the aggregate percent (___%) of the fair
market value of the Home, upon receipt of written notice and an opportunity to inspect the defects, the Builder may
elect to re-purchase the Home. If the Builder elects this option, the Purchaser shall be reimbursed the Purchase Price
and all Closing costs incurred by the Purchaser, plus reimbursement of the cost of any permanent improvements
made by the Purchaser to the Home and the Property, reasonable moving expenses to vacate the Home, and
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reasonable and necessary attorney’s fees and inspection costs incurred by the Purchaser to discover, identify and

present the construction defects to the Builder. In ret

,; the Purchaser will deliver a Special Warranty Deed

conveying the Home and the Property to the Builder, free and clear of all liens and claims and deliver possession of
the Home free of any casualty or damage caused by the Purchaser, normal wear and tear excepted.

(c) State of Texas Administrative Resolution. Construction defect claims, if any, will be addressed through

the administrative procedures established by the Texas Re:

sidential Construction Commission Act, and the Parties

agree to cooperate and to fully participate in the dispute resolution process that is prescribed by that Act prior to
initiating any arbitration or other formal dispute resolutior} process.

(d) Mediation-Binding Arbitration/Waiver of Jury Trial. The Purchaser and Builder agree that all

controversies, claims or matters in question arising out

of or relating to (i) this Contract, (ii) any breach or

termination this Contract, (iii) the construction of the Home, (iv) any acts or omissions by the Builder (and its
officers, directors or agents), and/or (v) any actual or purported representations or warranties, express or implied,

relating to the Property and/or the Home (herein referred t
arbitration. The Parties will attempt to resolve any Dispu
submitted to non-binding mediation under the Constructio
Association (“AAA”) wherc the Parties will endeavor 1o se
one or both Parties do not desirc to mediate, or the Disput
the Dispute shall be submitted to the AAA for binding at
Arbitration Rules of the AAA and the Supplementary Proc

0 collectively as a "Dispute™) shall be subject to binding
‘through informal discussions, and the Dispute may be
n Industry Mediation Rules of the American Arbitration
ttle the Dispute in an amicable manner. In the event that
s §s not resolved by direct discussions and/or mediation,
rbitration in accordance with the Construction Industry
cedures for Residential Disputes. The Parties will share

equally all filing fees and administrative costs of the arbitration, however, any Award rendered may equitably

reallocate those costs. The arbitration shall be governed by
to the exclusion of any provisions of state law that are inc

The Award of the arbitrator shall be rendered in acco
the Award, the arbitrator shall state the reasons therefor, i
if applicable. The Parties agree to abide by and fully perfor,
tor. If the non-prevailing Party fails to comply with all

Texas law and the U.S. Arbitration Act, 9U.S.C. §§ 1-16,
onsistent with the application of the Federal Act.

rdance with the AAA Rules then in effect. In rendering
ncluding any computations of actual damages or offsets,
m in accordance with any Award rendered by the arbitra-

pects of the Award within thirty (30) days following

issuance of the Award, then the prevailing Party shall be entitled to seek enforcement of the Award in any court of

competent jurisdiction. If such enforcement becomes neces
its nccessary and reasonable attorney's fees, in addition to.

18. MUTUAL LIMITATION OF CLAIMS AND

s%zry, the prevailing Party in such proceeding shalirecover
any other relief to which that Party is entitled.

REMEDIES. The Parties further desire pragmatic and

logical limitations on claims and remedies to ensure effective and realistic dispute resolution. Accordingly:

(@) Limitation of Claims. Under no circumstanc

e.;‘ shall either Purchaser or Builder be liable for any

special, indirect or consequential damages, including claims of mental anguish, except as otherwise specifically
set forth in this Contract. Any action or claim, regardleslk of form, which arises from or relates to this Contract,
the Work and/or the Home is barred unless it is brought b ' Purchaser or Builder not later than twe (2) years and
one (1) day from the date the cause of action accrues. |

(b) Waiver of Subrogation. The Parties agree that the Builder shall carry insurance fully protecting the
Home during construction and that after occupancy, the Purchaser shall secure and maintain insurance covering
risk of loss and damage to the Home, however caused. The Parties further agree to waive the rights that each may
have against the other for such insured losses or damage to the Home, its contents, or the Property, including any
such loss or damage arising from the negligence or othér!fault of either Party.

INITIALED FOR IDENTIFICATION
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19. BROKERAGE COMMISSION. Builder and Purchaser represent to each other that, unless specified in
an attached addendum, there will be no claims for payment from any real estate broker, finder or other party in
connection with this Contract. EACH PARTY HEREBY INDEMNTTTES AND AGREES TOHOLD THE OTHER
HARMLESS FROM ANY LOSS, LIABILITY, DAMAGE, QOST OR EXPENSE (INCLUDING REASONABLE
ATTORNEY'S FEES) RESULTING FROM A BREACH OF THIS REPRESENTATION.
i
20. PURCHASER REPRESENTATIVE. Purchasex"' may employ a third party professional (e.g., architect,
engineer, construction consultant) to inspect or monitor the Work (the “Purchaser's Agent”). That person, however,
must be identified, and that designation communicated to Builder in writing, prior to the execution of this Contract
to permit Builder to review the Plans and Specifications ahd Allowances with Purchaser’s Agent prior to these
Exhibits bec0ming part of this Contract. After execution ofithis Contract, the appointment of a Purchaser’s Agent
shall require approval of Builder, which approval may be relasonably withheld by Builder. If a Purchaser’s Agent
is designated, Builder may rely on any representations, smtements or approvals made by Purchaser’s Agent
concerning construction of the Home. }
1
21, ATTORNEYS’ FEES. If either Party employs én attorney to enforce, contest or construe the terms of
this Contract, either by arbitration, litigation or negotiation, the losing party agrees to reimburse the prevailing party
for necessary and reasonable attomeys’ fees, arbitration costs, court costs, expert witness fees and related expenses.

22. NOTICES. Any notice or demand permitted, requlrcd or desired to be given concerning this Contract
shall be in writing and shall be deemed effective if and when received by the addressee (whether faxed, delivered
or mailed). If deposited in United States Mail, the notice should be addressed as follows:

IF TO BUILDER: IF TO PURCHASER:
|

i
i
I
]

Tel: () Fax: (__). :
|

23. NOTICE OF RELIANCE ON WRITTEN lNFdRMATION FROM THIRD PARTIES. BUILDER
ADVISESPURCHASER THAT BUILDER HAS RELIED UPONWRITYENINFORMATIONFROM VARIOUS
THIRD PARTIES AND GOVERNMENTAL AGENCIES CONCERNING THE PROPERTY AND THE
MATERIALSAND COMPONENTS INCORPORATED INTO THE HOME, THIS WRITTENINFORMATION
CONCERNS MATTERS ABOUT WHICH THESE OTHER PARTIES HAVE SPECIAL KNOWLEDGE NOT
POSSESSED BY BUILDER, OR WHICH INFORMATION HAS BEEN PROVIDED TO BUILDER OR
DISSEMINATED TO THE PUBLIC PURSUANT TO SPECIFIC STATUTORY OR REGULATORY
REQUIREMENTS. THIS WRITTENINFORMATIONPERTAINSTO THE FLOODZONES, DEVELOPMENT
OFADJACENT LAND, THE SUITABILITY OF THE PROPERTYAND THE SURROUNDINGSUBDIVISION
FOR RESIDENTIAL USE, AND THE APPROPRIATENESS OF THE MATERIALS AND COMPONENTS
INCORPORATED INTO THE HOME. ;

24, MISCELLANEOUS. Time is of the essence of '|thls Contract and all specified time limits must be met.
No waiver of a right provided by this Contract shall be effective unless in writing and signed by the party against
whom enforcement of the waiver is sought. No waiver by a party of any breach of any provision of this Contract
shall be construed as a waiver of any later breach.
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25. ENTIRE CONTRACT/CONTINUING AGREEMENT. This Contract, together with all attachments,
contains the entire understanding between Builder and Purchaser with respect to the construction of the Home, and
replaces all prior agreements or understandings, if any. BUILDER IS NOT BOUND BY ANY STATEMENT,
PROMISE, CONDITION OR STIPULATION NOT SPECIFICALLY SET FORTH IN THIS CONTRACT. No
representative of Builder has any authority to make any oral or written statements that modify, add to or change the
terms and conditions of this Contract.

PURCHASER REPRESENTS THAT PURCHASER HAS READ AND UNDERSTANDS THIS ENTIRE
CONTRACT, INCLUDING THE AGREEMENT FOR BINDING ARBITRATION OF DISPUTES RELATED TO
THIS CONTRACT. PURCHASER ALSO REPRESENTS THAT NO VERBAL STATEMENT, PROMISE OR
CONDITION NOT SPECIFICALLY SET FORTH IN THIS CONTRACT 1S BEING RELIED UPON BY
PURCHASER. IT IS ACKNOWLEDGED THAT BUILDER IS RELYING ON THESE REPRESENTATIONS
AND WOULD NOT ENTER INTO THIS CONTRACT WITHOUT THIS UNDERSTANDING.

All representations, agreements, indemnities and disclaimers of Builder and Purchaser that are contained in this
Contract shall remain in full effcct after the Closing, and shall not be replaced or limited by any other document or
agreement. This Contract is binding upon the heirs, executors, administrators, successors and assigns of the
respective parties, and those persons who would have a claim by, through or under the parties.

26. STATUTORY NOTICE. THIS CONTRACT IS SUBJECT TO CHAPTER 27 OF THE TEXAS
PROPERTY CODE. THE PROVISIONS OF THAT CHAPTER MAY AFFECT THE PURCHASER’S
RIGHT TO RECOVER DAMAGES ARISING FROM THE PERFORMANCE OF THIS CONTRACT. IF
PURCHASERHAS A COMPLAINT CONCERNINGA CONSTRUCTIONDEFECT ARISING FROMTHE
PERFORMANCE OF THIS CONTRACT AND THAT DEFECT HAS NOT BEEN CORRECTED
THROUGH NORMAL WARRANTY SERVICE, THE PURCHASER MUST PROVIDE NOTICE
REQUIRED BY CHAPTER 27 OF THE TEXAS PROPERTY CODE TO THE BUILDER BY CERTIFIED
MAIL, RETURN RECEIPT REQUESTED, NOT LATER THAN THE 60* DAY BEFORE THE DATE THE
PURCHASER INITIATES A CLAIM TO RECOVER DAMAGES IN AN ARBITRATION PROCEEDING.
THE NOTICE MUST REFER TO CHAPTER 27 OF THE TEXAS PROPERTY CODE, AND MUST
DESCRIBE THE CONSTRUCTION DEFECT. IF REQUESTED BY THE BUILDER, THE PURCHASER
MUST PROVIDE THE BUILDER AN OPPORTUNITY TO INSPECT AND CURE THE DEFECT AS
PROVIDED BY SECTION 27,004 OF THE TEXAS PROPERTY CODE.

EXECUTED in multiple copies this day of »20
PURCHASER: BUILDER:
By:
Name/Title:

. This contract form was prepared by the Clistom Bilders
. Tépresentation is made by the Council'or the: GHBA. a5
. by the Builder does not.constitute an endorst

i5 Torm . .

—

—— — ——
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ITEM “M”



Cost Of TheWork Plus Fee With Guaranteed Maximum Price Contract

This Cost Of The Work Plus Fee With Guaranteed Maximum Price Contract (“Contract”) is
entered into by , Houston, Texas
77092, hereinafter referred to as “Contractor”, and

, Houston, Texas

, hereinafter referred to as“Owner”.
Articlel
The Work

Contractor agrees to perform on behalf of the Owner, and Owner hereby requests Contractor to
perform the following described Work:

Construct residence on real property commonly known as

, Houston, Harris County,
Texas. Such construction shall be in accordance with the drawings (“Drawings’) and
specifications (“Specifications’) described in Exhibit “A” prepared by Lucian Hood Architect
(“Architect”), Summary Specifications (Exhibit “B” prepared by Contractor [“Summary
Specifications’] and the Project Schedule (Exhibit “C”), al of which instruments, together with
any other exhibits attached hereto, are hereinafter collectively referred to as the “Contract
Documents’. The Architect is the architect of record and has authority to make the decisions
within the prerogative of the Architect hereunder, subject, however, to the provisions of
Paragraph 17.8. Such provision gives the Owner certain rights to make decisions which are
originally stated to be the prerogative of the Architect.

The term “Work”, as used herein, means the construction and services required by the Contract
Documents, and includes all other labor, materials, equipment and services provided or to be
provided by Contractor to fulfill Contractor’s obligations.

The Contract Documents are complementary, and what is required by one shall be as binding as
if required by all. Performance by Contractor shall be required only to the extent consistent with
the Contract Documents and reasonably inferable from them as being necessary to produce the
intended results. All dimensions and clearances necessary to the Work, as indicated on the
Drawings and contained in the Specifications, shall be verified by Contractor at the job site
before commencing the Work affected thereby. Additionally, if sufficient detailed information is
lacking, if Work is required in such a manner as to make it impossible to produce first-class
Work, or if discrepancies appear among Contract Documents, then Contractor shall request the
Owner’s clarification or interpretation before proceeding with such Work.

Contractor aso shall confirm from benchmarks the physical surface characteristics of the site
indicated on the Drawings. Report discrepancies discovered to Owner for adjustment before
beginning Work. No extra charges or compensation will be allowed for grade variation or



discrepancies except by written agreement before construction begins. Initiation of Work shall
indicate Contractor's verification of existing grade elevations and acceptance of existing site
surface characteristics.

If Contractor performs any Work in conformity with any Contract Document knowing it to be
inconsistent with any other Contract Document, or knowing it to be inconsistent with any
applicable law, code or regulation, without first specifically requesting and obtaining from the
Owner written instructions on how to proceed with respect to such inconsistency, the Contractor
shall be obligated to correct such Work according to the direction of the Owner without cost to
the Owner.

Contractor shall supervise and direct the Work using Contractor’s best skill and attention,
including enforcing strict discipline and good order among Contractor’s employees and other
persons carrying out the Contract. Contractor shall be responsible for and have control over
construction means, methods, techniques, sequences and procedures and for coordinating all
portions of the Work under the Contract unless the Contract Documents give other specific
instructions concerning these matters.

Contractor warrants to Owner that materials and equipment furnished under the Contract will be
of good quality and new unless otherwise required or permitted by the Contract Documents, that
the Work will be free from defects not inherent in the quality required or permitted and that the
Work will conform with the requirements of the Contract Documents. Work not conforming to
these requirements, including substitutions not properly approved and authorized, may be
considered defective. Contractor’s warranty, however, excludes remedy for damage or defect
caused by abuse, modifications not executed by Contractor, improper or insufficient
maintenance, improper operation, or normal wear and tear under normal usage.

Contractor shall keep the site of the Project reasonably clean and free from rubbish, excess
debris, surplus and waste material and shall remove the same from the site of the Project as the
Work progresses, all as and when required by the Contract Documents and applicable laws or
deed restrictions. If Contractor fails to do so after seven (7) days written notice from Owner,
Owner may remove same at Contractor’s expense. In the event Owner undertakes the removal
of same from the site of the Project, such removal will in no way qualify or limit Contractor’s
obligations under the Contract Documents. At completion of the Work, Contractor shall remove
from and about the Project waste materials, rubbish, Contractor’s tools, construction equipment,
machinery and surplus materials.

Contractor shall comply with and give notices required by all laws, ordinances, rules, regulations
and lawful orders of public authorities bearing on performance of the Work; provided, however,
that Contractor shall not be responsible for cost of obtaining approvals or certifications from any
engineer or Architect as long as such approvals or certifications do not relate to Contractor’s
defective Work or Work re-executed by Contractor. Requirements of public authorities
mentioned in this Article 1 apply as minimum requirements only. They do not supersede more
stringent requirements stated elsewhere in the Contract Documents. If changes must be made to
the Contract Documents because of a change in law or governmental regulations after the



effective date hereof, appropriate adjustments will be made in the GMP (hereafter defined) once
the Cost of the Work exceeds $ .

Contractor shall have the sole liability and responsibility for connecting onto plumbing lines,
sanitary and storm sewer lines, electrical lines and other utilities to be utilized in connection with
the completion of the improvements covered by this Contract. Upon completion of the Work by
Contractor, all other utilities shall be connected by Contractor and shall be functioning in all
respects and in good working order.

Article 2

Time of Commencement and Compl etion

The Work to be performed under this Contract shall be commenced within five (5) days of
receipt of City of Houston building permit. The Work shall be substantially completed three
hundred (300) days after commencement, provided that should the Work be hindered or delayed
due to inclement weather, strikes, boycotts or other events outside the control of the Contractor
including, but not limited to the failure of the Owner and/or his agents to make timely decisions
and selections as defined in Article 10, the date of substantial completion shall be extended in an
amount of time equal to the delays caused by the matters referred to herein, provided that the
Contractor submits a claim for delay in writing to Owner not later than fourteen (14) days
following the inception of each delay. Substantial completion shall be defined as all construction
work required by the City of Houston for final building inspections having been completed and
approved and completion to the state that Owner may occupy the Project for the intended
purpose, but minor finishing adjustment or completion items may remain to be done by
Contractor. Final completion shall occur no later than twenty-one (21) days following
substantial completion. Time is of the essence of this Contract.

Article 3

Relationship Of The Parties

The Contractor accepts the relationship of trust and confidence established by this Contract and
covenants with the Owner to cooperate with the Architect and exercise the Contractor's skill and
judgment in furthering the interests of the Owner; to furnish efficient business administration and
supervision; to furnish at all times an adequate supply of workers and materials; and to perform
the Work in the most expeditious and economical manner consistent with the Owner's interests
and the representations and warranties set forth in the Contract Documents. The Owner agrees to
furnish and approve, in a timely manner, information required by the Contractor and to make
payments to the Contractor in accordance with the requirements of the Contract Documents.



Article4

Basis For Payment

41 CONTRACT SUM

4.1.1 The Owner shall pay the Contractor the Contract Sum in current funds for the
Contractor's performance of the Contract, in accordance with the Contract Documents. The
Contract Sum isthe Cost of the Work as defined in Article 5 plus the Contractor's Fee. Aniinitial
payment of $ shall be payable by Owner to Contractor as an advance of the Cost of
the Work to be used solely in connection with the Cost of the Work.

4.1.2 The Contractor's Fee, except as limited by the GMP, shall be $ . The Contractor's
Fee shall be Contractor's complete fee compensation (which includes Contractor's profit and
indirect overhead) and, together with the payment for the Cost of the Work for those costs which
are expressly set forth in Article 5 of this Contract, shall constitute Contractor's sole
reimbursement for indirect and direct costs and expenses, general conditions, and profit arising
from or attributable to the performance of the Work.

42  GUARANTEED MAXIMUM PRICE

421 The sum of the Cost of the Work and the Contractor’'s Fee is guaranteed by the
Contractor not to exceed
, Subject to
additions and deductions by Change Order as provided in the Contract Documents. Such
maximum sum is referred to in the Contract Documents as the "Guaranteed Maximum Price" or
"GMP". Costs, other than net increases in the cost of allowances and additive Change Orders,
which would cause the GMP to be exceeded shal be paid by the Contractor without
reimbursement by the Owner.

4.2.2 Allowances, if any, are as described in Exhibit “D” attached hereto and made part hereof
for all purposes.

Notwithstanding anything contained in this Paragraph 4.2.2 to the contrary, net increases in the
allowances will be paid initially by Contractor and reimbursed by Owner as part of the GMP. If,
however, any excess in the Cost of the Work over $ Is due to a net increase in the
allowances or Change Orders, the GMP shall be appropriately increased and the increase shall be
payable by Owner.

Article5

Cost Paid by Owner




The Owner agrees to pay for the “Cost of the Work” as defined herein. The term “Cost of the
Work” shall mean reasonable costs necessarily incurred in the performance of the Work, and
paid by the Contractor. Such costs shall be at rates not higher than the standard paid in the
locality of the Work, except with prior written consent of the Owner, and shall include the
following items:

A.

WAGES OF CONSTRUCTION WORKERS directly employed by the Contractor to
perform the construction of the Work at the site or, with the Owner’s approval, at off-site
workshops, including customary benefits, such as health insurance and vacations.

COST OF ALL MATERIALS, supplies, and equipment incorporated in the Work,
including costs of transportation thereof, but shall be subject to the limitations and
exclusions of this Article 5 and Article 6 hereof. Costs described in this Article 5 shall
not include Contractor’s office overhead.

PAYMENTS made by the Contractor to Subcontractors for Work performed pursuant to
Subcontracts under this Contract.

COST, INCLUDING TRANSPORTATION AND MAINTENANCE, of al materias,
supplies, equipment, temporary facilities and hand tools not owned by the workmen,
which are consumed in the performance of the Work, and cost less salvage value on such
items used but not consumed which remain the property of the Contractor.

RENTAL CHARGES of any temporary site construction office, temporary site storage
facility, construction fencing, all necessary machinery and equipment exclusive of hand
tools, used at the site of the Work, whether rented from the Contractor or others,
including installation, minor repairs and replacements, dismantling, removal,
transportation and delivery costs thereof, at rental charges consistent with those
prevailing in the area.

COST OF PREMIUMS for al bonds and insurance which the Contractor is required by
the Contract Documents to purchase and maintain attributable solely to this Project.

SALES, use, or similar taxes related to the Work imposed by any governmental authority
and for which the Contractor isliable.

PERMIT FEES, royalties, damages for infringement of patent, and costs of defending
suits therefore, and deposits lost for causes other than the Contractor’ s negligence.

COST OF REPAIRS to damaged Work, for which the cause or identity of agent causing
the damage cannot be established.

LOSSES AND EXPENSES, not compensated by insurance or otherwise, sustained by the
Contractor in connection with the Work, provided they have resulted from causes other
than the fault or neglect of the Contractor. Such losses shall include settlements made
with the written consent and approval of the Owner. No such losses and expenses shall be




included in the Cost of the Work for the purpose of determining the Contractor’s Fee
unless such loss requires reconstruction and the Contractor is placed in charge thereof, in
which case he shall be paid for his services a Contractor’ s Fee proportionate to that stated
inArticle 7.

MINOR EXPENSES such as telegrams, long distance telephone calls, telephone service
at the site, expressage, and similar petty cash itemsin connection with the Work.

COST OF REMOVAL of al debris.

COSTS INCURRED DUE TO AN EMERGENCY affecting the safety of persons and
property.

OTHER COSTS incurred in the performance of the Work if and to the extent approved in
advance in writing by the Owner.

Article 6

Cost Not Paid By Owner

The term “ Cost of the Work” shall not include any of the following items:

A.

Overhead or general expenses of the Contractor of any kind except as may be expressly
included in Article 5 above.

Costs due to the negligence or failure of Contractor, any Subcontractors or suppliers to
comply with the requirements of the Contract Documents or failure to fulfill a specific
responsibility of the Contractor, Subcontractors and suppliers or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including without limitation, costs for the correction of damage, defective or non-
conforming work, disposal and replacement of materials and equipment incorrectly
ordered or supplied, and making good damage to property not forming part of the Work..

Notwithstanding the breakdown or categorization of any costs to be reimbursed in
Article5 or elsewhere in the Contract Documents, there shall be no duplication of
payment of any particular items for which payment is requested can be characterized as
falling into more than one of the types of compensable or reimbursable categories.

Any cost or expense incurred under Paragraph 17.17 hereof.
Any repairs to the Work performed by Contractor following Substantial Completion in
satisfaction of a warranty of the Work made to Owner, other than the cost of punch-list

work.

Losses and expenses sustained by Contractor, Subcontractors or Sub-subcontractors, not
compensated by insurance or otherwise, if such losses and expenses are due to infidelity



or dishonesty on the part of any employee of Contractor, Subcontractors or Sub-
subcontractors, or others to whom their respective property may be entrusted, inventory
shortage or unexplained disappearance.

G. Any of the Contractor’s income or excess profits, corporation, franchise or similar taxes.

H. Contractor’ s worker’ s compensation and commercial general liability insurance.

l. Costs, other than costs included in Change Orders approved by the Owner and net
increases in alowance items, that would cause the GMP to be exceeded.

Article7

Discounts, Rebates and Refunds

All cash discounts shall accrue to the benefit of the Owner. All trade discounts, rebates and
refunds and all returns from sale of surplus material and equipment shall accrue to the Owner.

Article 8

Changes in the Work

The Owner may order Changes in the Work consisting of additions, deletions or modifications.
The Cost of Changesin the Work shall be in accordance with and as defined in Article 5.

If the cost of any change in the Work cannot be agreed upon by Owner and Contractor,
Contractor, provided Contractor receives a written order signed by Owner, shall nevertheless
promptly proceed with the Work involved. The cost of such Work shall then be determined by
the Architect on the basis of actual cost and savings of those performing the Work attributable to
the change, without any increase in the Contractor’s Fee. 1n such case, Contractor shall keep and
present, in such form as Owner may prescribe, an itemized accounting together with appropriate
supporting data for inclusion in a Change Order. Pending final determination of cost to Owner,
payments shall be made on the Application for Payment covering such Work as a Cost of the
Work. Until such time as the Cost of the Work exceeds $ due to the increases in
allowance items and/or net increases from Change Orders, the increased costs comprising the
Cost of the Work shall be paid for by the Contractor and reimbursed by the Owner as a Cost of
the Work subject to the GMP. The amount of credit to be allowed by Contractor to Owner for
any deletion or change which results in a net decrease in the Cost of the Work will be the amount
of the actual net cost as confirmed by the Architect.



Article9

Contractor’s Fee

The Contractor’s Fee shall be paid as follows: $ upon the execution of this
Contract, followed by ten (10) monthly payments of $ each, payable during the first
five (5) days of each month, commencing July, 2004 and ending in April, 2005, with the final
$ payable after the Work is finally complete (including punchlist items). This
payment schedule is predicated on continuous progress with respect to the Work in accordance
with the Project Schedule. Therefore, if the Contractor falls behind the Project Schedule, the
Owner shall be entitled to deduct a reasonable amount from the Contractor’'s Fee until the
Contractor catches up with the progress of the Work.

This Contractor’s Fee is based on there being a part-time superintendent assigned to this
job whose time shall be allocated to this Project as necessary between the jobsite, picking up and
returning small materials when feasible, at the Contractor’s office and Contractor’s other
projects.

Article 10

Owner’'s Responsihilities

The Owner agrees to obtain and furnish to Contractor the geotechnical (soil) reports and
foundation and structural engineering designs referred to in Article 17. Contractor will follow
these designs but will not be held responsible for the contents of the soil report or the foundation
and/or structural designs. Contractor recommends that Owner have Owner’s engineers inspect
and test the Work as these engineers deem necessary throughout the construction process, and
that these inspections and testing be documented with compliance reports.

The Owner acknowledges Owner’s responsibility to ensure that they and/or their agents provide
the Contractor with timely decisions and selections, that these selections need to be available at
the jobsite when needed for installation, and that failure to do so could result in delays as defined
in Article 2.

Article11

Maintenance of Cost Accounting Records; Builder’s Club

The Contractor shall check all materials, equipment and labor entering into the Work and shall
keep such full and detailed accounts as may be necessary for proper financial management under
this Contract, and the system shall be specified by Contractor. The Owner shall be afforded
access at the Contractor’ s office during normal business hours to al Contractor’ s records, books,
correspondence, instructions, drawings, receipts, vouchers, memoranda and similar data relating



to this Contract. The Contractor shall preserve such records for a period of three (3) years from
completion of the job.

Owner and Contractor have agreed to use the services of “Builder’s Club” for accounts payable
and other accounting functions. Owner shall pay the Builder’s Club directly for these services,
up to a maximum of $5,000.00. Any additional costs shall be paid for by Contractor as a Cost of
the Work. If Owner pays less than $5,000.00 to the Builder’s Club for such accounting-related
services, the difference between $5,000.00 and the amount actually paid shall be paid by Owner
to Contractor after final payment is made to the Builder’s Club.

Article 12

Disbursement of Construction Cost

All funds drawn (whether directly from the Owner or from the construction loan at
) shall be placed in the Contractor’s checking account no. at

Bank (the “Distribution Account”), or any checking account subsequently designated
by Contractor as the Distribution Account. It shall be the responsibility of the Owner to provide
funds for deposit in atimely manner following receipt by Application for Payment, as described
below, to allow the Contractor to cover amounts owed and pay invoices from Subcontractors and
Materialmen as they become due. All payments from this account shall be limited to the Cost of
the Work and the Contractor’s Fee related to the residence covered by this Contract. Owner shall
have the right to review, copy and/or audit the account and all the books and records pertaining
to the Distribution Account at the Contractor’ s office during normal business hours.

A. Provided that an Application for Payment is received by the Owner not later than the last
day of the month, the Owner shall (i) cause the Architect to issue a certificate for
payment with respect to the Application for Payment, and (ii) make payment to the
Contractor of the approved amount of such Application for Payment, al not later than the
10th day of the succeeding calendar month. If an Application for Payment is received by
the Owner after the Application Date fixed above, payment shall be made by the Owner
in the amount certified by the Architect not later than ten (10) days after the Owner
receives the Application for Payment. The Application for Payment shall be on an AIA
Form G702 and G703 or similar form. Owner and Contractor have agreed to a Schedule
of Values of the Work attached hereto as Exhibit “E”, and made a part hereof for all
purposes, and Contractor’s Applications for Payment will follow as closely as possible
said Schedule of Vaues. Applications for Payment also shall show the percentage of
completion of each portion of the Work as of the end of the period covered by the
Application of the Payment. The percentage of Completion shall be the percentage of the
Work which has actually been completed. Contractor’s Fee shall be shown as a single,
separate item. It is contemplated that progress payments will be made in accordance with
the Draw Schedule attached hereto as Exhibit “F’ and made part hereof for all purposes.

Owner shall make progress payments on account of the Cost of the Work based upon the
Cost of the Work properly allocable to labor, materials and supplies incorporated in the
Work the Cost of the Work properly alocable to materials and supplies suitably stored at



the site, up to the last day of the applicable payment period, less the aggregate of previous
payments in each case.

Together with the Contractor’s Application for Payment, the Contractor shall submit an
itemized statement certified (and sworn to, if requested by Owner) to be true and correct
by a financial officer of the Contractor, showing in complete detail all monies paid or
costs incurred by the Contractor on account of the Cost of the Work during the previous
month for which the Contractor is to be reimbursed and the amount of the Contractor’s
Fee due, together with (a) all payrolls for all labor, (b) copies of invoices for al services
and materials acquired in connection with such monies paid or costs incurred together
with a copy of the checks (other than payroll checks) issued by Contractor in payment of
such costs, and (c) such other data supporting the Contractor’s right to payment for
subcontractors or materials as the Owner or the Architect may reasonably require.

Not later than the date of each subsequent Application for Payment, the Contractor shall
submit to the Owner the Contractor's release of lien and releases of liens for all
subcontractors, materialmen, and suppliers, who have performed any services or provided
any materials for the Project since the date of the preceding Application for Payment and
were paid from such progress payment. Each release of lien shall waive and release all
rights of the affiant to claim or assert any lien against the Project either for the period
through the last day included in the Application for Payment (“Partial Release of Lien™)
or for the affiant’s completed work on the Project (“Final Release of Lien™).

The Owner reserves the right to refuse disbursement of all or any portion of any progress
payment until it has received al the releases of liens for the prior progress payment
which are satisfactory and acceptable to Owner in the exercise of reasonable judgment.
The Owner also reserves and shall have the right to issue joint-payee checks in the names
of the Contractor and any unpaid party, or otherwise withhold funds from payments, to
assure payment to proper parties and the Owner’ s receipt of appropriate releases of liens.

Without limitation of the foregoing, the Contractor shall provide with each Application
for Payment an affidavit executed by an officer of Contractor in form and substance
satisfactory to the Owner swearing that the cost of all labor and materials of every kind
and character incurred to the date of such affidavit in connection with the Work have
been paid in accordance with the payment provisions of each subcontract therefor, except
the unpaid items to be paid from the proceeds of the current Application for Payment.

Upon Substantial Completion of the Work, Owner shall have paid Contractor a sum
sufficient to increase the total payments to 100% of the Cost of the Work, less such
amounts as the Owner shall determine for incomplete and unsettled claims as provided in
the Contract Documents, including the value assigned to punchlist items as described
below.

Upon the Substantial Completion of the Work, each item on the Owner's punchlist shall

be assigned a value by the Owner equal to the actual cost to complete such item, plus
15%. Provided that no lien affidavits have been filed against the Project or lien notice
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letters delivered to Owner and the aggregate value of the punchlist items, inclusive of the
additional 15% ("Punchlist Value") is less than any amount Owner is entitled to withhold
pursuant to the provisions of this Contract (“Withheld Amount”), no additional amount
shall be withheld by the Owner at the time of making the payment following Substantial
Completion provided that Owner has paid the undisputed amount of each Contractor
invoice. If, however, lien notices or lien affidavits have been filed against the Project and
the amount thereof ("Lien Claims"), plus the Punchlist Value, exceeds the Withheld
Amount, then the amount of the Lien Claims and Punchlist Value in excess of the
Withheld Amount (the "Excess') aso shall be withheld by the Owner at the time of
making the payment following Substantial Completion. Upon completion of each
punchlist item, as certified by the Owner, Owner shall pay to Contractor the sum assigned
to such item.

Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made
by the Owner to the Contractor when:

A The Contractor has fully performed the Contract, except for the Contractor’'s
responsibility to correct Work as provided in Article 16, and to satisfy other
requirements, if any, which extend beyond final payment, but not more than thirty-five
(35) days after Substantial Completion of the Work;

2 afina Certificate for Payment has been issued by the Owner and Lender;

3 issuance of final inspection approvals by the City of Houston and satisfaction of
al requirements of the Specifications;

4 Contractor deliversitsfinal lien release (“Contractor’s Final Lien Release”) in the
form attached hereto as Exhibit “G” and made part hereof for all purposes.

5 Contractor delivers fina lien releases from all subcontractors and suppliers
providing services, labor and/or materials to the Project;

.6 Receipt by the Owner of As-Built Drawings consisting of one set of the final
drawings redlined with changes made during the performance of the Work with Owner’s
approval.

Payments due and unpaid under the Contract shall bear interest from the date payment is
due at the lesser of ten percent (10%) per annum or maximum non-usurious rate provided
by the laws in the State of Texas. No interest shall be payable on retainage as long as the
retainage is timely paid in accordance with the Contract.

Payments may be withheld by Owner on account of (a) defective Work determined by
Architect if not remedied, (b) claims filed by third parties, (c) failure of Contractor to
make payments properly to Subcontractors or for labor, materials or equipment or
(d) persistent failure of the Contractor to carry out the Work in accordance with the
Contract Documents. When the grounds for withholding payment have been removed or
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otherwise satisfied by Contractor, Owner shall make payment in the required amount to
Contractor at the time of the next progress payment.

The making of final payments shall constitute a waiver of claims by Owner except those
arising from:

1. liens, claims, security interests or encumbrances arising out of the Contract and
unsettled;
2. failure of the Work to comply with the requirements of the Contract Documents;
or
3. items of special warranties required by the Contract Documents.
Article 13
Insurance

Contractor shall arrange to have provided (and the cost thereof shall be included in the Cost of
the Work) the following insurance coverage by a mutually agreed upon insurance company
licensed to do business in the State of Texas, prior to commencement of the Work, in the manner
and in the amounts set forth below:

A.

Builders Risk Insurance Policy (including Fire, Extended Coverage and Vandalism
Insurance) in an amount of $ .

Statutory Workmen's Compensation Insurance including Employer’s Liability with a
limit of not less than Five Hundred Thousand Dollars ($500,000.00) covering Contractor,
Contractor's employees, Subcontractors, Subcontractors employees, agents and
subagents. Owner may elect to allow Subcontractors to sign a “Texas Workers
Compensation Commission Joint Contract To Affirm Independent Relationship”
(hereinafter referred to as “Waiver”) as long as such Waiver remains alegal option under
Texas law, but in so doing acknowledges that he may be incurring possible additional
future liability.

Commercial Genera Liability Insurance with a combined single limit coverage of not
less than $1,000,000.00 resulting from Contractor’ s operations and completed operations.

Certificates of such insurance shall be delivered to Owner and Lender prior to the
commencement of the Work. Each policy of insurance obtained by Contractor pursuant
to the Contract shall provide (i) that such policy shall not be canceled, endorsed, atered
or re-issued to effect a change in coverage for any reason or to any extent whatsoever
unless the insured shall have first given Owner and Lender at least fifteen (15) days prior
written notice; (ii) that Owner and/or Lender may, but shall not be obligated to, make
premium payments to prevent the cancellation, endorsement, alteration or re-issuance of
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such policy; and (iii) that all insurance policies shall be payable to Owner and Lender as
their interests may appear and be subject to the standard mortgage clause.

Owner shall be responsible for purchasing and maintaining Owner’s usua liability
insurance. Optionaly, Owner may purchase and maintain other insurance for self-
protection against claims which may arise from operations under the Contract.
Contractor shall not be responsible for purchasing and maintaining this optional Owner’s
liability insurance. Notwithstanding the foregoing provisions of this Paragraph E,
Contractor’s commercial genera liability insurance shall be primary as to any act of, by,
through or under Contractor at the Project, and Owner’s commercial general liability
insurance shall be secondary with respect to such acts or omissions.

Owner and Lender will be named as an additional insured on the Builder’s Risk insurance
and the commercial genera liability insurance of Contractor. The Contractor’s general
liability insurance and worker’'s compensation insurance shall contain waiver of
subrogation endorsements in favor of Owner.

Owner and Contractor agree that in the event Owner or Contractor (“First Party”)
sustains a loss by reason of fire, damage or other casualty which is covered by afire or
extended coverage insurance policy or builder’s risk policy or other policy required to be
carried by the First Party under this Contract, including protection against theft, burglary
and vandalism, and such fire, casualty or damage is caused in whole or in part by the acts
or omissions of the other party hereto (“Second Party”) or the Second Party’s agents,
servants or employees, then the First Party agrees to look solely to its insurance proceeds
(if any); and the First Party shall not be entitled to the recovery of damages against the
Second Party or the agents, servants, employees, heirs, legal representatives or assigns of
the Second Party; and no third party shall have any right of recovery against the Second
Party or the agents, servants, employees, heirs, legal representatives or assigns of the
Second Party by way of subrogation or assignment.

All Subcontractors used by Contractor shall, for the term of this Contract, carry and
maintain in full force and effect, their current insurance, if any, insuring such
subcontractor for their respective liabilities and interests while they are performing
hereunder.

Article 14

Owner’s Right to Stop the Work

If the Contractor fails to correct Work which is not in accordance with the requirements

of the Contract Documents, or persistently fails to carry out the Work in accordance with the
Contract Documents, the Owner may, if the failure or other breach is not cured within seven (7)
days following written notice from Owner, issue a written order to the Contractor to stop the
Work, or any portion thereof, until the cause for such order is eliminated; however, the right of
the Owner to stop the Work shall not give rise to a duty on the part of the Owner to exercise the
right for the benefit of the Contractor or any other person or entity.
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Article 15

Termination of the Contract

A. If Owner fails to make payment for a period of thirty (30) days through no fault of
Contractor, Contractor may, upon seven (7) additional days written notice to Owner, terminate
the Contract and recover from Owner payment for Work executed and for proven loss with
respect to materials, equipment, tools, and construction equipment and machinery, including
reasonable overhead, profit, and damages applicable to the Project.

B. If Contractor defaults or persistently fails or neglects to carry out the Work in accordance
with the Contract Documents or fails to perform a provision of this Contract, Owner after seven
(7) days written notice to Contractor and without prejudice to any other remedy Owner may
have (provided that Contractor has not cured such default), may make good such deficiencies
and may deduct the cost thereof, including compensation for Architect’s services and expenses
made necessary thereby, from the payment then or thereafter due Contractor. Alternatively, at
Owner’s option, Owner may terminate the Contract and take possession of the site and of all
materials, equipment, tools, and construction equipment and machinery thereon owned by
Contractor and may finish the Work by whatever method Owner may deem expedient. If the
unpaid balance of the GMP exceeds the cost of finishing the Work, including compensation for
the Architect’s services and expenses made necessary thereby, the balance of any unpaid sums
owed the Contractor shall be paid to Contractor; however, if the cost of completing the Work
exceeds the GMP, then Contractor shall pay the difference to Owner within thirty (30) days
following written demand, provided that Owner submits an invoice itemized in reasonable detail.

After any termination of this Contract by Owner pursuant to Article 15, Contractor shall
not be entitled to any further payment under this Contract except to the extent of any amount by
which Work completed or installed by Contractor prior to such termination and not previously
paid for by Owner exceeds the amount due by Contractor to Owner under Article 15 (including
all damages which Owner would be entitled to recover at law from Contractor by reason of
Contractor’s breach), and even then only at such time as the Work is finally completed. Any
sums payable by Contractor to Owner pursuant to Article 15 shall be payable upon demand and
shall bear interest at the rate described in Paragraph 12 D. of the Contract from the date of
demand until paid.

C. Owner shall be deemed to be a third party beneficiary of each Subcontract and purchase
order (herein collectively referred to as the “Subcontract”) and may, if Owner elects, require
(following Contractor’s default under this Contract and/or Owner’s termination of the Contract
pursuant to the other provisions of this Contract permitting termination by Owner) that the
Subcontractor (which term shall include suppliers) perform al of the then unperformed duties
and obligations of such Subcontractor thereunder for the benefit of Owner (rather than
Contractor); however, in the event that Owner requires any such performance by a Subcontractor
for the direct benefit of Owner, then Owner shall be bound and obligated to pay such
Subcontractor for al work done by such Subcontractor (i) to date (to-wit: the reasonable value of
that portion of the subcontract performed by such Subcontractor) and (ii) subsequent to the date
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that Owner elects to invoke such rights. Owner’s liability in this connection, however, is not to
exceed the amount obtained by subtracting from the subcontract price the total of all sums paid
by Contractor to Subcontractor prior to Owner’s invoking its rights hereunder with respect to
direct performance by Subcontractor for Owner. In the event that Owner elects to invoke such
rights, Owner shall give written notice of such election to Contractor and such Subcontractor.

Article 16

Warranty

Notwithstanding anything contained in the Contract Documents to the contrary, if within
one (1) year after the date of Final Completion or such longer period of time as may be
prescribed by law with respect to latent defects or by the terms of any applicable special
guarantee required by any specific provisions of the Contract Documents, Owner discovers any
defective work, including that any portion of the Work was not constructed substantialy in
accordance with the Contract Documents, Contractor shall promptly, without cost to Owner,
either correct such defective Work, or, if it is not possible to correct such defective Work,
remove it from the site and replace it with non-defective Work. The one (1) year warranty from
the date of Final Completion described above shall be extended to two (2) years following Final
Completion with respect to the mechanical, electrica and plumbing systems and equipment
incorporated into the Project. Contractor shall have the responsibility, at Contractor’s expense,
for making warranty repairs to the mechanical, electrical, plumbing systems and equipment
during such two (2) year period. In any emergency where delay would cause serious risk of loss
or damage, Owner may have the defective Work corrected or the rejected Work removed and
replaced, and al direct costs of such removal and replacement, including reasonable
compensation for additional professional services, shall be paid by Contractor. Inability or
refusal of a subcontractor responsible for defective Work to correct such Work shall not excuse
Contractor from performing under the warranty provided in this Article 16. Should Contractor
fail to make such warranty corrections required hereby within a reasonable time, not to exceed
thirty (30) days after written notice thereof from Owner to Contractor, provided that if the
required corrections cannot be made within thirty (30) days, Contractor fails to commence
making such warranty corrections within a reasonable period of time, not to exceed thirty (30)
days, and diligently continue the prosecution of such warranty corrections until completion,
Owner may do so at the expense of and for the account of Contractor.

Contractor, at Owner’s expense, agrees to purchase a ten (10) year warranty against structural
defects in the Project from one of the national warranty companies, which warranty shall be
subject to Owner’s approval, which approval shall not be unreasonably withheld. Contractor, as
a Cost of the Work, shall take all necessary steps and procedures to qualify for such warranty. |f
any of the Work covered by the one (1) or two (2) year warranties described above is covered by
the ten (10) year extended warranty, Owner agrees to process its warranty claims through such
extended warranty, but Contractor shall not be released from any liability for making warranty
repairs required by this Article 16 during the respective one (1) and two (2) year warranty
periods described above.
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At the time of final payment, Contractor also shall assign and transfer to Owner all assignable
warranties heretofore or hereafter received by Contractor for “consumer products’ to be installed
in the “improvements’ (as such terms are defined by the Federal Trade Commission), whether
issued by the seller, manufacturer or supplier and all other warranties delivered to Contractor by
subcontractors or suppliers; provided, however, that Owner and Contractor agree that during the
one (1) year warranty period, Contractor shall be obligated to enforce all warranties provided by
Contractor’ s subcontractors and suppliers at no cost or expense to Owner, other than appliance
and HVAC warranties.

Article 17

Other Conditions or Provisions

17.1 Inspections. Owner shall have the right to appoint at any time or from time to time one
or more engineers, architects or other representatives to inspect the Work on behalf of Owner, in
addition to Architect. All costs, expenses and fees of such additional inspections shall be borne
and paid by Owner, and Contractor shall have no liability or obligation for the payment thereof.

17.2 Drawings and Specifications. The Drawings and Specifications are to be of equal
priority. In the event of any internal inconsistency in either the Drawings or Specifications, or
with each other, the appropriate method of performing the Work, in the event of the above
mentioned inconsistency, shall be determined by Architect. Figures take precedence over
physical scale measurements. Large scale details take precedence over smaller scale details.
Drawings take precedence in regard to dimensions, when in conflict with Mechanical and
Structural Drawings, except for the size of the structural members. Specifically titled drawings
and sections of the Specifications take precedence over indication of the item in a collateral way.
Existing conditions take precedence over Drawings and Specifications for dimensions.

Where in the Drawings and Specifications, certain products, manufacturer’s trade names, or
catalog numbers are given, it is done for the express purpose of establishing a standard of
function, dimension, appearance, and quality of design, in harmony with the Work, and is not
intended for the purpose of limiting competition.

When more than one restriction for a specified material, brand, or construction process is given
for an item in the Drawings and Specifications, Contractor shall comply with all restrictions.
When more than one optional material, brand or construction process is specified for a particular
item of work, the choice shall be the Contractor’'s. Contractor may use the one Contractor
considersto its advantage to use.

17.3 Work Included and Excluded. List of “work included’” and “work excluded” in the
Drawings and Specifications are not intended to enumerate each and every item of work or
appurtenance required, and must be used in conjunction with other portions of the Contract
Documents.
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17.4 Subcontracts. Contractor agrees to hold all Subcontractors, including all persons directly
or indirectly employed by them, responsible for any damages due to breach of contract or any
negligent act and to diligently endeavor to effect recoveries of such damages.

17.5 Notices. Any notice provided or permitted to be given under the Contract Documents
must be in writing and may be served by depositing same in the United States mail, addressed to
the party to be notified, postage prepaid, by registered or certified mail, with return receipt
requested; by delivery of such notice in person to such party; or by fax (with confirmation of
receipt) or personal delivery service. For purposes of notice, the addresses of the parties shall be
as set forth on page one (1) hereof.

176 TexasLaw. The Contract Documents shall be construed and enforced in accordance with
the laws of the State of Texas.

17.7 Entire Contract; Amendments. The Contract Documents and all prior negotiations or
agreements are merged herein. No modification hereof or subsequent agreement relative to the
subject matter hereof shall be binding unless reduced to a writing signed by the party to be
bound.

17.8 Owners Approval Rights; Inspecting Architect. Except for the references to “ Architect”
in Article 1, Article 3, Article 6, Paragraph 12 B (solely with respect to the additional services
and expenses of an Architect following the Contractor’s default), Paragraph 17.9 and Paragraph
17.16, which references in such paragraphs shall refer either to Lucian Hood Architect or other
licensed architect designated in writing by Owner, all references to “Architect” in the Contract
Documents shall refer to Owner. However, with respect to al matters subject to the Architect’s
approval or decision or options which the Architect is entitled to exercise pursuant to Article 8,
Article 10, Paragraphs 17.2, 17.10, 17.20, and 17.26 of the Contract, if the Contractor does not
agree with the Owner’s particular decision or course of action relating to any of such matters
(herein referred to as a“Major Decision™), within five (5) working days after aMagjor Decision is
submitted to either party for such party’s approval, then such Magjor Decision shall be submitted
to or other licensed architect, engineer, or other appropriate, qualified consultant
designated by Owner and acceptable to Contractor, in the exercise of the Contractor’s reasonable
discretion, (which licensed architect, engineer, or other appropriate, qualified consultant
designated by Owner and acceptable to Contractor, is herein referred to as the “Inspecting
Architect”) for resolution. If Owner desires to appoint an Inspecting Architect other than Lucian
Hood, Owner shall submit not less than three (3) architects, engineers, or other appropriate,
qualified consultants, located in Houston to Contractor for its approva or disapproval. If
Contractor fails to approve one of the architects, engineers, or other appropriate, qualified
consultants selected by Owner within three (3) days after receipt of such names, then Owner and
Architect shall immediately thereafter jointly submit a request for a list of seven potential
architects, engineers, or other appropriate, qualified consultants, (located in Houston) to the
Dallas office of the Construction Section of the American Arbitration Association (“AAA”).
Owner shall have the right to select one architect, engineer or consultant from the list submitted
by the AAA, who shall be the “Inspecting Architect” hereunder. Contractor and Owner shall be
entitled to rely on (and shall be obligated to comply with) the written certification of the
Inspecting Architect as to his resolution of any such Major Decision, which written certification
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of the Inspecting Architect asto his resolution of any such Mgjor Decision shall be made as soon
as reasonably practicable, but in no event more than twenty (20) days after such Major Decision
has been submitted to the Inspecting Architect. If the Inspecting Architect fails or refuses to
resolve a Magjor Decision within said twenty (20) day period, then the Owner may request that
such Magor Decision be submitted to arbitration in accordance with Paragraph 17.8 hereof by
written notice to the other party at any time after the expiration of the aforesaid twenty (20) day
period (provided that the Inspecting Architect has not resolved such Mgor Decision). The cost
of submitting Major Decisions to the Inspecting Architect for his resolution shall be borne by the
non-prevailing party. Notwithstanding the foregoing, if prior to the receipt of a written decision
from the Inspecting Architect, Contractor and Owner agree in writing on a Major Decision
previously submitted to the Inspecting Architect, then Contractor shall go forward in accordance
with the decision reached by Contractor and Owner on such Major Decision and shall disregard
the Inspecting Architect’s decision subsequently received. Contractor agrees to continue the
Work, notwithstanding the fact that a Maor Decision has been submitted to the Inspecting
Architect for his resolution. Contractor further agrees not to take any action (active or passive)
affecting the Major Decision submitted to the Inspecting Architect until the Inspecting Architect
has issued his decision on such matter.

The decision of the Inspecting Architect shall be final on al such Mgor Decisions submitted to
the Inspecting Architect if the amount in controversy is less than $25,000, and Contractor and
Owner hereby agree that the Inspecting Architect’s decision with respect to any Major Decision
shall be binding on the parties and not subject to Paragraph 17.8 hereof.

Additionally, Owner and Contractor agree that the Inspecting Architect in carrying out his duties
hereunder may act in his reasonable discretion and shall be personally or corporately liable only
for fraud or acts or omissions in bad faith.

Notwithstanding anything contained in this Paragraph 17.8 to the contrary, in the event that a
Magjor Decision must be made immediately (in the good faith judgment of Owner or Contractor)
to avoid interference with the progress of the Work, damage to the Work or personal injury or
property damage (and Owner and Contractor are unsuccessful in resolving such Maor Decision
among themselves and are also unsuccessful in contacting the Inspecting Architect to obtain his
immediate resolution of such matter in a timely manner), then Owner shall have the authority to
make such Major Decision, without the necessity of obtaining approval from the Contractor; and,
if Owner and Contractor thereafter disagree on the handling of such Major Decision, such Major
Decision shall be submitted to the Inspecting Architect for adjudication of the proper handling of
such matter. In the event that the Inspecting Architect resolves such Mgjor Decision and favors
the Contractor, Owner shall promptly reimburse Contractor for all out-of-pocket expenses and
the actual damages incurred by Contractor in proceeding in accordance with the Owner’'s
instructions.

17.9 Record Drawings. To the extent practicable, Contractor shall update from time to time
one record copy of the Drawings (the “Record Drawings’), with color pencils to mark up said set
with “record information” in alegible manner to show: (i) material deviations from the Drawings
made during construction; (ii) details in the Work not previously shown except that to the extent
that should revise the Drawings to show such details; (iii) changes to
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existing conditions or existing conditions found to differ materially from those shown on any
existing drawings; (iv) the actual installed position of major electrical, mechanical and plumbing
equipment if shown on the original final Drawings and substantially different from the position
shown on the original final Drawings, and (v) such other information as either Owner or
Architect may reasonably request. Any changes resulting from change orders or other changes
requiring the Architect to modify the Drawings shall be made by the Architect a Owner’s
expense. At the completion of the Work, Contractor shall deliver all Record Drawings to Owner.
The provisions of this Paragraph 17.9 do not authorize the Contractor to deviate from the
Contract Documents except as otherwise expressly provided herein. Submission of the final
Record Drawings is required prior to or at the time of submission of Contractor’s application for
final payment.

17.10 Inspections. The Architect will conduct inspections to determine the dates of Substantial
Completion and Final Completion, will receive and forward to Owner for the Owner’s review
written warranties and related documents required by the Contract and assembled by Contractor,
and will issue a final Certificate for Payment upon compliance with the requirements of Article
10.

17.11 Damage to Work or Property of Owner. If Contractor wrongfully causes damage to the
Work or property of Owner, Contractor shall promptly remedy such damage. |If Contractor
wrongfully causes damage to a separate Contractor or property of any separate Contractor,
Contractor shall promptly attempt to settle any resulting dispute or clam with such other
Contractor. Owner shall use all reasonable efforts to cause its separate contractors to cooperate
with Contractor in connection with the portion of the Work requiring coordination and
cooperation between Contractor and Owner’s separate contractors. If Owner, by or through
Owner’ s separate contractors, wrongfully causes damage to the Work or property of Contractor,
Owner shall promptly remedy such damage. Additionally, if one of Owner's separate
contractors wrongfully causes damage to Contractor and/or a Subcontractor of Contractor,
Owner shall attempt to settle any resulting dispute or clam with Contractor and/or one of
Contractor’ s Subcontractors, as applicable.

17.12 Fina Cleanup. Contractor shall be responsible for damaged or broken glass, and at
completion of the Work shall replace such damaged or broken glass. Contractor shall perform
the following final cleaning as a condition precedent to final completion of the Work:

() Remove al temporary protections;

(i) Remove marks, stains, fingerprints and other soil or dirt from all surfaces
and other work;

(i)  Remove spots, mortar, plaster, soil and paint from ceramic tile, marble,
and other finish materials from all surfaces and other Work;

(iv)  Clean fixtures, cabinet work and equipment, removing stains, paint, dirt,
and dust and leave in an undamaged and new condition; and
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(V) Clean all surfaces and other Work in accordance with recommendations of
the manufacturer.

17.13 Independent Contractor. In performing its obligations hereunder, Contractor shall be
deemed an independent Contractor and not an agent or employee of Owner. Contractor shall
have exclusive authority to manage, direct and control the Work. Owner isinterested in only the
results obtained and not in the methods used in achieving the results.

17.14 Lien Clams. Provided that Contractor has been pad by Owner al sums (or the
applicable portion thereof) due to Contractor pursuant to the Contract (other than under the
circumstances of Paragraph 12E. hereof, Contractor shall not voluntarily permit any laborer’s,
materialmen’s, mechanic’s, or other similar liens to be filed or otherwise imposed on any part of
the Work or the property on which the Work is performed. If any laborer’'s, materiamen’s,
mechanic’s, or other similar lien or claim thereof is filed or otherwise imposed against the
Property, Contractor, within thirty (30) days after actual notice to Contractor of the filing of such
lien or other imposition thereof, shall cause such lien to be released or otherwise discharged,
except as to liens which Contractor is contesting in good faith by appropriate action diligently
pursued, provided Contractor has notified Owner of the nature of such lien and informed Owner
of the type of action being pursued by Contractor and, if requested by Owner, has provided
Owner with a surety bond satisfactory to Owner, sufficient to cover such clam in the event
Contractor is unsuccessful in contesting same or has made other arrangements satisfactory to
Owner. If, however, Contractor, within the aforesaid thirty (30) day period, does not cause such
lien either to be released and discharged forthwith or contests same in the manner provided
hereinabove, then Owner shall have the right to pay all sums necessary to obtain such release and
discharge and reduce the Contract Sum by the amount of such payments made by Owner.
Contractor shall indemnify, defend and hold harmless Owner from al claims, losses, demands,
causes of action or suits of whatever nature arising out of any such lien or that part of the Work
covered thereby.

17.15 Contractor’s Responsibility. Contractor shall be responsible to Owner for the acts and
omissions of Contractor’s employees, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with Contractor.

17.16 Access. Contractor shall provide Owner and Architect access to the Work in preparation
and progress wherever located.

17.17 Indemnity. To the fullest extent permitted by law, Contractor shall indemnify and hold
harmless Owner, and agents and contractors of Owner from and against claims, damages, |osses
and expenses, including but not limited to reasonable attorneys’ fees, arising out of or resulting
from performance of the Work by Contractor, provided that such claim, damage, 10ss or expense
is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of
tangible property (other than the Work itself except to the extent covered by Contractor’'s
builder’s risk insurance) including loss of use resulting therefrom, but only to the extent caused
in whole or in part by negligent acts or omissions of Contractor, one of Contractor's
Subcontractors or anyone directly or indirectly employed by them or anyone for whose acts they
may be liable. Such obligation shall not be construed to negate, abridge, or reduce other rights or
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obligations of indemnity which would otherwise exist as to a party or person described in this
Paragraph 17.17.

To the fullest extent permitted by law, Owner shall indemnify, defend and hold harmless
Contractor and Contractor’s subcontractors and agents, but not Contractor’s employees, from
and against claims, damages, losses and expenses, including but not limited to reasonable fees,
arising out of or resulting from performance of any Work on the Project by Owner or Owner’s
contractors, provided that such claim, damage, loss or expense is attributable to bodily injury,
sickness, disease or death, or to injury to or destruction of tangible property (other than the Work
itself) including loss of use resulting therefrom, but only to the extent caused in whole or in part
by negligent acts or omissions of Owner or Owner’s contractors, or anyone directly or indirectly
employed by them or anyone for whose acts they may be liable. Such obligation shall not be
construed to negate, abridge, or reduce other rights or obligations of indemnity which would
otherwise exist asto a party or person described in this Paragraph 17.17.

The obligations of Contractor or Owner, as applicable, under this Paragraph 17.17_ shall not
extend to the liability of Architect, Architect’s consultants, and agents and employees of any of
them arising out of (a) the preparation or approval of maps, drawings, opinions, reports, surveys,
Change Orders, designs or specifications, or (b) the giving of or the failure to give directions or
instructions by Architect, Architect’s consultants, and agents and employees of any of them
provided such giving or failure to give is a cause, in whole or in part, of the injury or damage.

17.18 Non-conforming Work. When any non-conforming work is found or confirmed by
Owner, Contractor, at Contractor’s expense, shall correct the entire area of Work involved,
unless Contractor can completely define the limits of the non-conforming work.

17.19 Encroachments Any encroachments made by Contractor or his subcontractors on
adjacent properties or easements due to construction as revealed by an improvement survey will
be the responsibility of Contractor, and Contractor shall correct these encroachments within
fifteen (15) days of the date of the improvement survey at the sole cost and expense of
Contractor, either by the remova of the encroachments or satisfactory agreements with the
adjacent property owners or the holders of easements allowing the encroachments to remain.
Contractor may rely on the survey of the Property furnished by Owner in locating the foundation
and other improvements.

17.20 Concealed Conditions. Contractor shall fully acquaint itself with all existing conditions
and limitations affecting the Work, including, without limitation, all property lines, utility
locations, existing improvements, elevations, and site and local conditions. Claims for additional
compensation or extensions of time because of the failure of Contractor to familiarize itself with
conditions at the site will not be allowed. It is not intended by this provision to preclude claims
for additional compensation or extension of time for conditions that would not reasonably be
foreseen from a diligent visual inspection of the site, Contractor’s review of the geotechnical
investigation or soil reports (“Reports’) provided by Owner and Contractor’s experience in
building in the Tanglewood area.
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If conditions are encountered at the site which are (2) subsurface or otherwise concealed physical
conditions which differ materially from those indicated in the Contract Documents or Reports or
(3) unknown physical conditions of an unusual nature, which differ materialy from those
ordinarily found to exist and generaly recognized as inherent in construction activities of the
character provided for in the Contract Documents and Reports, then notice by the observing
party shall be given to the other party promptly before conditions are disturbed and in no event
later than ten (10) days after first observance of the conditions. Architect will promptly
investigate such conditions and, if they differ materially and cause an increase or decrease in
Contractor’s cost of, or time required for, performance of any part of the Work, will recommend
an equitable adjustment in the GMP or Contract Time, or both. If Architect determines that the
conditions at the site are not materialy different from those indicated in the Contract Documents
and that no change in the terms of the Contract Documents is justified, Architect shall so notify
Owner and Contractor in writing, stating the reasons. Claims by either party in opposition to
such determination must be made within twenty-one (21) days after Architect has given notice of
the decision.

17.21 A. Separate Contractors. Owner reserves the right to perform construction or
operations related to the Project with Owner’s own forces and to award separate contracts in
connection with other portions of the Project or other construction or operations on the site under
conditions of the contract identical or substantially similar to these, including those portions
related to insurance and waiver of subrogation. If Contractor claims that delay or additional cost
is involved because of such action by Owner, Contractor shall submit a written claim to
Architect within ten (10) days following the inception of the delay or interference for
determination by the Architect.

B. Contractor shall afford Owner and separate contractors reasonable opportunity for
the introduction and storage of their materials and equipment and performance of their activities
and shall connect and coordinate Contractor’ s construction and operations with theirs as required
by the Contract Documents.

C. Costs caused by delays, improperly timed activities or defective construction shall
be borne by the party responsible therefor.

D. Contractor will cooperate to a reasonable extent with any other contractors
engaged by Owner in connection with completion of the Project. Owner shall require its
separate contractors to cooperate and coordinate with Contractor. Owner agrees to cause its
separate contractors to furnish Contractor with a Certificate of Insurance showing Contractor as
an additional insured. Additionally, Contractor’s warranty with respect to the Work shall not
cover any work covered by separate contractors; provided, however, that Contractor will be
responsible for any damage its forces cause to the Work performed by a separate Contractor.
Likewise, Owner and its separate contractors will be liable for any damage that such separate
Contractor’ s forces cause to the Work performed by Contractor.

17.22 No Assignment. Contractor shall not assign this Contract nor any of the monies due or to
become due to it hereunder without the prior written consent of Owner and any attempt to so do
shall be void and of no effect. Contractor shall not sublet or subcontract any part of this Contract
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except in compliance with the provisions hereof. Subject to the foregoing, this Contract shall
inure to the benefit of, and shall be binding upon, the parties hereto and their respective
successors and assigns.

17.23 Contractor’s Subordination. Contractor acknowledges that Owner will borrow certain
funds to finance the construction of the Work and, that as a condition to any loans to Owner,
Owner will collaterally assign this Contract to the Lender and Lender may require from time to
time certain statements, certificates, and documents from Contractor. Contractor covenants and
agrees that any lien, statutory, expressed or implied, right and interest (whether choate or
inchoate and including, without limitation, all mechanics' and materiamen’s liens under the
applicable laws and statutes of the State of Texas) which are owned or claimed by Contractor or
shall exist or shall hereafter accrue to the benefit of Contractor for labor performed, materials
furnished and Work done on this Project, shall be and remain subordinate, second and inferior to
any first and second lien securing the payment of an acquisition, interim construction and/or
permanent loan and all advances made thereunder, and to any renewals, extensions or
rearrangements thereof. Neither Contractor nor any Subcontractor or other party shal be
permitted to remove any improvements or other property constructed or installed or delivered in
connection with the Work notwithstanding that such improvements or other property can be
removed without material injury to any improvements not sought to be removed by any lien
clamant and without such injury to any improvements sought to be removed by any lien
clamant. A subordination provision to this effect applicable to liens and lien rights of
Subcontractors shall be contained in all Subcontracts entered into by Contractor, and Contractor
will indemnify and hold Owner harmless from any failure or refusal of any Subcontractor to
comply with this provision, as well as any assertion by such Subcontractor that such
Subcontractor’s lien is prior to or of equal dignity with the Lender’s lien. At the request of
Owner, Contractor shall, without delay, execute or cause to be executed, such additional
documents as may be required from time to time by the Lender to give effect to the provisions
hereof and furnish documents, releases and waivers evidencing payments to Subcontractors and
suppliers and such Subcontractors’ and suppliers’ release of liens arising out of the performance
of the Work. Owner will authorize Lender to transfer payments only to Contractor if and when
Contractor becomes entitled to such payments pursuant to Article 12, upon approval by Owner.

17.24 Completion for Lender . In the event of a default by Owner under its interim loan
agreement with Lender, the unperformed part of this Contract will be performed by Contractor
for the benefit and at the expense of the Lender, should the Lender so elect, provided that thereis
no materia interruption in the prosecution of the Work and that Contractor has been paid for all
Work done to date.

17.25 Lender’sRight to Inspect Premises. Contractor will permit Lender and its representatives
and agents to enter the Property and inspect the improvements and all materials to be used in the
construction thereof and al plans and specifications, shop drawings and lien waivers relating to
the construction of the improvements; and shall cooperate with Lender and its representatives
and agents during such inspection period.

17.26 Architect’s Interpretation. The Architect will interpret and decide matters concerning
performance under and requirements of the Contract Documents on written request of either the

23



Owner or Contractor. The Architect will make initial decisions on all claims, disputes or other
matters in question between the Owner and Contractor, but will not be liable for results of any
interpretations or decisions rendered in good faith. The Architect’s decisions in matters relating
to aesthetic effect will be final if consistent with the intent expressed in the Contract Documents.
All other decisions of the Architect, except those which have been waived by making or
acceptance of final payment, shall be subject to resolution pursuant to the provisions of
Paragraph 17.8 and/or 17.27 upon the written demand of either party.

17.27 Arbitration. Subject to the provisions of Paragraph 17.8, all claims or disputes between
the Contractor and the Owner arising out of or relating to the Contract Documents, or the breach
thereof, shall be decided by arbitration in accordance with the Construction Industry Arbitration
Rules of the American Arbitration Association currently in effect unless the parties mutually
agree otherwise and subject to an initial presentation of the claim or dispute to the Architect as
required under Paragraph 17.27. Notice of the demand for arbitration shall be filed in writing
with the other party to this Contract and with the American Arbitration Association and shall be
made within a reasonable time after the dispute as arisen. The award rendered by the arbitrator
or arbitrators shall be final, and judgment may be entered upon it in accordance with applicable
law in any court having jurisdiction thereof. Except by written consent of the person or entity
sought to be joined, no arbitration arising out of or relating to the Contract Documents shall
include, by consolidation, joinder or in any other manner, any person or entity not aparty to the
Contract under which such arbitration arises, unless it is shown at the time the demand for
arbitration is filed that (1) such person or entity is substantially involved in a common question
of fact or law, (2) the presence of such person or entity is required if complete relief is to be
accorded in the arbitration, (3) the interest or responsibility of such person or entity in the matter
is not insubstantial, and (4) such person or entity is not the Architect or any of the Architect’s
employees or consultants. The agreement herein among the parties to the Contract and any other
written agreements to arbitrate referred to herein shall be specifically enforceable under
applicable law in any court having jurisdiction thereof.

During any arbitration proceeding, there shall be a prehearing meeting between the parties at
which each party shall present a memorandum disclosing the factual basis of its clam and
defenses and disclosing legal issues raised. The memorandum shall also disclose the names of
any expert a party shall present as a witness during the proceedings. At the prehearing meeting,
the arbitrators shall make rulings and set schedules for hearings consistent with their powers as
set forth in this Paragraph 17.27. All hearings shall be held on consecutive weekdays until five
(5) hearings have been held and shall be recommenced within seven (7) days of the last prior day
of hearings. If requested by either party to this Contract, any individual or number of sessions
shall take place at the site of the Project.

The parties shall be entitled to discover all documents and information reasonably necessary for
a full understanding of any legitimate issue raised in the arbitration. The parties may use all
methods of discovery available under the Federal Rules of Civil Procedure and shall be governed
thereby. Prior to the deposition of any expert witness, the party proposing to call such awitness
shall provide afull and complete report by the expert, together with the expert’ s calculations and
other data by which the expert reached any opinions concerning the subject matter of the
arbitration. The report shall be provided no less than ten (10) days prior to the date set for the
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expert witness' deposition. The Federal Rules of Evidence shall be applied by the arbitrators but
liberaly construed to allow for the admission of evidence that is helpful in resolving the
controversy.

17.28 Statutory Notice. This Contract is subject to Chapter 27 of the Texas Property Code.
The provisions of that Chapter may affect the Owner's right to recover damages arising from the
performance of this Contract. If Owner has a complaint concerning a construction defect arising
from the performance of this Contract and that defect has not been corrected through normal
warranty service, the Owner must provide notice regarding the defect to the Contractor by
Certified Mail, Return Receipt Requested, not later than the 60th day before the date the Owner
initiates a claim to recover damages in an arbitration proceeding. The notice must refer to
Chapter 27 of the Texas Property Code, and must describe the construction defect. If requested
by the Contractor, the Owner must provide the Contractor an opportunity to inspect and cure the
defect as provided by Section 27.004 of the Texas Property Code.

IMPORTANT NOTICE: You and your Contractor are responsible for meeting the terms and
conditions of this Contract. If you sign this Contract and you fail to meet the terms and
conditions of this Contract, you may lose your lega ownership rights in your home. KNOW
YOUR RIGHTS AND DUTIESUNDER THE LAW.

Executed this the day of

OWNER: CONTRACTOR:

By:
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