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funding AGREEMENT

THIS FUNDING AGREEMENT ("Agreement") is made as of the [●] day of [●], 2020.

BETWEEN:







BALANCING POOL,
established by the Electric Utilities Act (Alberta), having offices at Calgary, Alberta


(the "Balancing Pool")

- and -

[●],
having offices at [●]
  
(the "Service Provider")

(the Balancing Pool and the Service Provider are referred to collectively as the "Parties" and individually as a "Party") 

WHEREAS the Service Provider is an "electricity service provider" (as defined in Section 2(1) the Utility Payment Deferral Program Act (the "Act")) and may, in accordance with Section 8(1) of the Act, apply to the Alberta Utilities Commission (the "Commission") for funding from the Balancing Pool for the electricity bill payment amounts deferred by those of its customers who are enrolled electricity customers (as defined in the Act, collectively "Enrolled Electricity Customers") under Section 5(1) of the Act, other than the portion of those electricity bill payment amounts that relate to transmission charges (collectively, "Deferred Amounts");

AND WHEREAS the Service Provider and the Balancing Pool wish to enter into this Agreement as a "funding agreement" referred to in Section 8 of the Act to establish the terms and conditions on which the Balancing Pool may from time to time advance funding to the Service Provider pursuant to the Electric Utility Payment Deferral Program for the purpose described above;

NOW THEREFORE THIS AGREEMENT WITNESSES that for good and valuable consideration, the receipt and sufficiency of which are acknowledged by each of the Parties, the Parties agree as follows:

1. Funding Request from the Commission 

(a) Upon receipt by the Balancing Pool of a "Funding Request" from the Commission, being each request made by the Commission to the Balancing Pool to provide an interest-free funding to the Service Provider in a specified amount in respect of Deferred Amounts and any other information necessary for the Balancing Pool to advance funds (all as referred to in Section 8 of the Act), the Balancing Pool shall advance to the Service Provider the amount set forth in such Funding Request. Each such advance shall be made subject to and in accordance with the terms and conditions of this Agreement.

(b) The Service Provider acknowledges and agrees that the delivery by the Commission to the Balancing Pool of a Funding Request in respect of the Service Provider shall irrevocably bind and commit the Balancing Pool to advance to the Service Provider the amount set forth in that Funding Request and further shall commit the Service Provider to borrow from the Balancing Pool the amount set forth in such Funding Request. The Service Provider further acknowledges and agrees that the Balancing Pool shall be entitled to conclusively rely on the information contained in each Funding Request and the Balancing Pool shall have no obligation to verify or make any independent investigation in respect of same.
(c) The Service Provider acknowledges that the Balancing Pool shall transfer the funds required to fulfill the corresponding Funding Request in respect of the Service Provider by electronic funds transfer or wire transfer made to the Service Provider’s deposit account referred to in Section 11 below as soon as reasonably practicable following the date of receipt by the Balancing Pool of each Funding Request from the Commission.

(d) No interest, charges or fees shall be payable by the Service Provider to the Balancing Pool in respect of any funds advanced to the Service Provider by the Balancing Pool pursuant to this Agreement or any Funding Request.  

(e) It is understood that the Service Provider shall not be permitted to profit from any funding made by the Balancing Pool to the Service Provider under this Agreement.  Without limiting the foregoing;

(i) in accordance with Section 5(3) of the Act, the Service Provider shall not charge an Enrolled Electricity Customer a late fee or penalty on billing amounts due in the period commencing on March 18, 2020 and ending on June 18, 2020 (the "Deferral Period")  if payment is deferred by that Enrolled Electricity Customer during the Deferral Period, or a late fee or penalty during the Deferral Period on billing amounts charged on the Enrolled Electricity Customer’s electricity bill that were originally due prior to the Deferral Period; and

(ii) if after the Repayment Period (as defined in Section 2(b) below), the Service Provider receives a payment from an Enrolled Electricity Customer in respect of any Deferred Amounts, the Service Provider shall remit the payment to the Balancing Pool and notify the Commission of such payment.  For greater certainty, such obligation shall apply regardless of whether the Balancing Pool has received compensation for such Deferred Amounts pursuant to the Act or any rate rider issued pursuant to the Act.  This Subsection 1(e)(ii) shall survive this Agreement.

2. Indebtedness and Repayment

(a) The Service Provider hereby acknowledges that upon receipt of any amounts advanced by the Balancing Pool to the Service Provider pursuant to this Agreement and any Funding Request, the Service Provider shall be indebted to the Balancing Pool for such amounts and shall repay the same in accordance with the terms of this Agreement.

(b) The Service Provider shall repay to the Balancing Pool in full, without set-off, deduction, withholding or counterclaim, in accordance with Section 2
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(e) below, all Deferred Amounts received by the Service Provider from its Enrolled Eligible Customers monthly during the period commencing on June 19, 2020 and ending on June 18, 2021 (the "Repayment Period").  Notwithstanding the foregoing, any outstanding amounts shall be payable in full on the date of acceleration of the indebtedness owing hereunder pursuant to Section 8, if applicable.  Any amounts advanced hereunder by the Balancing Pool to the Service Provider and any repayments hereunder by the Service Provider to the Balancing Pool shall not include deferred amounts repaid by Enrolled Electricity Customers to the Service Provider on account of electricity transmission charges.

(c) It is understood and agreed that the source of monies for the repayment of any outstanding accumulated funding balance under this Agreement will be Deferred Amounts paid to the Service Provider by its Enrolled Electricity Customers during the Repayment Period and pursuant to Section 1(e)(ii).  It shall be the sole responsibility of the Service Provider to collect such Deferred Amounts from its Enrolled Electricity Customers, and the Service Provider undertakes that it shall use all reasonable commercial efforts in accordance with the Act to collect such amounts.  

(d) Upon receipt from its Enrolled Electricity Customers of any Deferred Amounts, and of any other deferred amounts on account of transmission charges (“Deferred Transmission Charges”),  the Service Provider shall hold all such amounts in a segregated account, separate and apart from its other accounts, in trust for the Balancing Pool and the Independent System Operator (the "ISO") in accordance with Section 2
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(e) below and shall remit same to the Balancing Pool to repay amounts advanced by the Balancing Pool to the Service Provider pursuant to this Agreement and any Funding Request as set forth in Section 9(1)(b)(ii) of the Act and to the applicable distribution owner (as defined in the Act) (the "Distribution Owner") to pay to the ISO for the Deferred Transmission Charges as set forth in Section 9(1)(b)(i) of the Act, in each case, in compliance with the determination of the Commission pursuant to Section 2
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(e) below. The Service Provider shall provide details of the segregated account to the Balancing Pool. This Section 2(d) shall survive the expiry or termination of this Agreement for any reason.
(e) At each month end during the Repayment Period, the Service Provider shall provide to the Commission and the Balancing Pool a statement in accordance with Section 9(1)(a) of the Act, in the form required by the Commission. Pursuant to Section 9(1)(b) of the Act, promptly following receipt of each such statement from the Service Provider, the Commission shall notify each of the Service Provider, the Balancing Pool and the ISO as to the proportion of the funds then held in trust in the segregated account that the Service Provider shall remit to the Balancing Pool on account of repayment of Deferred Amounts as set forth in Section 9(1)(b)(ii) of the Act and to the Distribution Owner to pay the ISO on account of Deferred Transmission Charges as set forth in Section 9(1)(b)(i) of the Act. The Service Provider shall remit the said amounts to the Balancing Pool and to the Distribution Owner to pay to the ISO immediately upon receipt of the Commission’s notification. Any funds remaining in the Service Provider’s segregated account on June 18, 2021 shall be paid  by the Service Provider to the Balancing Pool and to the Distribution Owner to pay to the ISO in the amounts that the Commission directs.
3. Place and Manner of Payment

All payments to be made by the Service Provider to the Balancing Pool under this Agreement shall be made by electronic funds transfer or wire transfer in immediately available funds in Canadian Dollars to or to the direction of the Balancing Pool at the address of the Balancing Pool set forth in Section 10 below, or in accordance with such other written instructions as may be provided by the Balancing Pool to the Service Provider from time to time.

4. Covenants of the Service Provider

(a) While any indebtedness or obligations of the Service Provider are outstanding or the funding provided for under this Agreement remains available to the Service Provider, the Service Provider covenants and agrees with the Balancing Pool as follows:

(i) the Service Provider shall duly and punctually pay to the Balancing Pool when due all amounts owing by it to the Balancing Pool on the dates, at the places, in the currency and in the manner set forth herein;

(ii) the Service Provider shall use the proceeds of any funding made hereunder solely and exclusively for the purpose of meeting its short-term funding requirements resulting from the participation in the Electric Utility Payment Deferral Program by its customers who are Enrolled Electricity Customers as set forth in the Act (the "Purpose") and for no other purpose whatsoever (and, for clarification, any funding hereunder shall only be available in respect of Deferred Amounts and shall not be available in respect of any other amounts including, without limitation, outstanding amounts that are due to the Service Provider by any of its customers, including Enrolled Electricity Customers, before or after the Deferral Period);

(iii) the Service Provider shall at all times maintain its valid existence as a corporation or partnership, as the case may be, and shall obtain and maintain all licenses, permits and authorizations required in connection with its business and shall observe and perform in all respects all of its obligations thereunder;

(iv) the Service Provider shall comply with all applicable laws, rules and regulations, and without limiting the foregoing, it shall comply with all of its obligations pursuant to the Act, including its duties to report to the Commission and the Balancing Pool and to maintain records and accounts as set forth therein; 

(v) the Service Provider shall, forthwith upon becoming aware thereof, notify the Balancing Pool of the occurrence of an Event of Default (as defined in Section 7 below) or any event which, with the passing of time or giving of notice, would become an Event of Default; and

(vi) the Service Provider shall duly and punctually perform and carry out all of the covenants and acts or things to be done by it as provided in this Agreement or any other document or instrument to be delivered by the Service Provider pursuant to this Agreement or otherwise in connection with the transactions contemplated hereby (collectively, together with this Agreement, the "Funding Documents").

(b) The Service Provider covenants and agrees with the Balancing Pool that, except with the prior written consent of the Balancing Pool, it shall not:

(i) create or permit to exist any lien charge or other encumbrance in respect of the Deferred Amounts or any proceeds thereof which would have priority over the rights and interests of the Balancing Pool; or
(ii) convey, sell, lease, assign, transfer or otherwise dispose of the Deferred Amounts or any proceeds thereof or any interest it may have therein except in accordance with this Agreement and the Act.

5. Reports by the Service Provider

During the Repayment Period, the Service Provider shall maintain records and accounts in accordance with Sections 10(a) and 10(c) of the Act and, when requested by the Balancing Pool or the Commission, shall provide detailed reports as set forth in Section 10(b) of the Act.

6. Representations and Warranties of the Service Provider

(a) The Service Provider represents and warrants to the Balancing Pool as of the date of this Agreement and the date of each advance of funding under this Agreement and any Funding Request that:

(i) if the Service Provider is a corporation, it is a corporation duly incorporated and validly existing under the laws of its jurisdiction of incorporation, and is duly registered or qualified to carry on business in such jurisdiction, the Province of Alberta and in any other jurisdiction(s) in which it carries on business;

(ii) if the Service Provider is a partnership, it is a partnership duly created and validly existing under the laws of its jurisdiction of formation, and is duly registered or qualified to carry on business in such jurisdiction, the Province of Alberta and in any other jurisdiction(s) in which it carries on business;

(iii) it has full right, power and authority to own its property and to carry on its business as now being conducted, to enter into this Agreement and to perform its obligations under this Agreement;

(iv) the execution and delivery of this Agreement and the performance of each of its obligations hereunder have been duly authorized by all necessary action and do not conflict with, violate or cause a default under its governing documents or any applicable laws or agreements to which it is subject or by which it is bound; 

(v) it is an "electricity service provider" as defined in Section 2(1) of the Act and, upon the delivery of a Funding Request in respect of the Service Provider by the Commission to the Balancing Pool, all of the amounts set forth in any such Funding Request shall be in respect of amounts for which the Balancing Pool is authorized to provide funding to the Service Provider under the Act;

(vi) this Agreement constitutes a legal valid and binding obligation of the Service Provider enforceable against it in accordance with its terms, except as the foregoing may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting enforceability of creditors' rights generally; 

(vii) the Service Provider is in compliance in all material respects with all laws, rules and regulations which apply to the Service Provider or its business; and

(viii) no event has occurred which constitutes, or which with notice, lapse of time, or both, would constitute, an Event of Default (as defined below).

(b) The Service Provider acknowledges that the Balancing Pool is relying on the above representations and warranties in entering into and performing its obligations under this Agreement and the other Funding Documents.
7. Events of Default

Any one or more of the events set out in this Section shall be an "Event of Default" for the purposes of this Agreement:

(a) if the Service Provider defaults in the observance or performance of any covenant, obligation, term or condition of this Agreement;
(b) if any of the Service Provider’s representations, warranties or other statements in this Agreement or any other Funding Document were at the time given false or misleading in any material respect;

(c) if any charge or encumbrance on the property or assets of the Service Provider becomes enforceable and steps are taken to enforce it;

(d) if any other creditor of the Service Provider takes collection steps against the Service Provider or its assets;

(e) if the Service Provider petitions or applies to any tribunal for the appointment of a trustee, receiver or liquidator, or commences any proceedings or makes an assignment under any bankruptcy, insolvency, readjustment of debt or liquidation law of any jurisdiction, whether now or hereafter in effect; 

(f) if an order is made, an effective resolution passed, or a petition is filed for winding up the affairs of the Service Provider or if a trustee, receiver or liquidator of the Service Provider is appointed;

(g) if the Service Provider becomes insolvent or makes a general assignment for the benefit of its creditors or an assignment in bankruptcy or files a proposal or notice of intention to file a proposal under the Bankruptcy or Insolvency Act (or any other bankruptcy, insolvency, readjustment of debt or liquidation law of any jurisdiction) or otherwise acknowledges its insolvency or if a bankruptcy petition is filed or a receiving order is made against the Service Provider; or

(h) if the Service Provider ceases or threatens to cease to carry on its business or makes a bulk sale of its assets.

8. Rights Upon an Event of Default

The Balancing Pool shall notify the Commission of any Event of Default by the Service Provider. It is understood that upon notification of an Event of Default, the Commission may, at its sole discretion, direct the Balancing Pool to take action which may include:

(a) declaring the availability of any funding under this Agreement to be terminated, whereupon the same shall forthwith terminate;

(b) declaring all indebtedness and liabilities of the Service Provider to the Balancing Pool under this Agreement to be immediately due and payable, whereupon the same shall be immediately due and payable without presentment, demand, protest or notice, all of which will be deemed to be waived by the Service Provider; 

(c) filing such proofs of claim and other papers or documents as may be necessary or advisable in order to have the claims of the Balancing Pool lodged, filed or otherwise recorded in any bankruptcy, administration, insolvency, winding-up or other judicial proceedings relating to the Service Provider; and/or
(d) exercising and enforcing any or all of the Balancing Pool’s rights and remedies under this Agreement, at law, under statute and in equity.
9. Indemnity

The Service Provider agrees to indemnify and save harmless the Balancing Pool from and against all liabilities, claims, losses, damages and reasonable costs and expenses (including reasonable lawyer’s fees) in any way caused by or arising directly or indirectly from  the use of the proceeds of any funding advanced pursuant to this Agreement and any Funding Request or any breach by the Service Provider of the terms of this Agreement.  This indemnity shall survive the repayment or cancellation of any funding made hereunder or any termination of this Agreement.

10. Notices

All notices under this Agreement shall be in writing and any notices shall be deemed to have been given, if delivered, when delivered, if sent by email, on the day such email is sent (unless delivery failure notification is received by the sender) and if mailed, five (5) days after the date of mailing if it has been mailed by registered mail, postage prepaid, and addressed as follows:

To the Balancing Pool:
Balancing Pool
Suite 2350, 330 - 5th Avenue SW





Calgary, AB  T2P 0L4





Email: Eagle Kwok - eagle.kwok@balancingpool.ca 





Attention:  Vice-President, Commercial

To the Service Provider:
[●]



[●]





[●]


 Email:  [●]

Attention:  [●]
or such other address as a Party may provide to the other Party from time to time in accordance with this Section 10.

11. Payment and Repayment Information

(a) For the purpose of any funding to be advanced by the Balancing Pool to the Service Provider pursuant to this Agreement or any Funding Request, the Balancing Pool shall advance all amounts to the following account of the Service Provider (which the Service Provider hereby confirms to be correct) or such other account as the Service Provider may notify the Balancing Pool of in writing:

	Name of Financial Institution:
	

	Address of Financial Institution:
	

	Account Name:
	

	Account Number:
	

	Transit Number:
	

	Institution Number:
	

	Swift Number:
	


(b) For the purpose of repayments by the Service Provider to the Balancing Pool pursuant to this Agreement, such repayments shall be sent to the following account of the Balancing Pool or such other account as the Balancing Pool may advise in writing:

	Name of Financial Institution:
	

	Address of Financial Institution:
	

	Account Name:
	

	Account Number:
	

	Transit Number:
	

	Institution Number:
	

	Swift Number:
	


12. General

(a) This Agreement is a funding agreement as referred to in Section 8 of the Act.

(b) This Agreement constitutes the entire agreement between the Service Provider and Balancing Pool with respect to the subject matter hereof, and there are no other representations, warranties, collateral agreements or conditions, unless specifically referred to or incorporated by reference herein.

(c) The Service Provider hereby represents and warrants to the Balancing Pool and acknowledges and agrees that the Service Provider has had sufficient opportunity to seek and was not prevented nor discouraged by the Balancing Pool from seeking independent legal advice, tax advice and financial advice prior to the execution and delivery of this Agreement.  In the event that the Service Provider did not avail itself of that opportunity prior to signing this Agreement, the Service Provider acknowledges that it signed this Agreement voluntarily, and agrees that the Service Provider’s failure to obtain independent legal, tax and financial advice shall not be used by the Service Provider as a defence to the enforcement of the Service Provider’s obligations under this Agreement.

(d) No amendment of this Agreement is effective unless it is in writing and signed by each of the Service Provider and the Balancing Pool.  Any waiver by the Balancing Pool of compliance with the terms of this Agreement or any other Funding Document must be in writing and signed by the Balancing Pool in order to be effective, and any such waiver shall not apply to any subsequent lack of compliance on the part of the Service Provider.

(e) Time is and shall remain of essence of this Agreement.

(f) This Agreement shall be governed by and construed in accordance with the laws of the Province of Alberta, and the Parties agree to attorn to the jurisdiction of the courts of the Province of Alberta.

(g) The Service Provider agrees to do, execute and deliver all further acts, documents and things as Balancing Pool may reasonably request for the purpose of giving effect to this Agreement.

(h) This Agreement shall enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.  The Balancing Pool may assign all or any part of its interest under this Agreement, any other Funding Documents or any or all of the funding advanced to the Service Provider under this Agreement and any Funding Request upon prior written notice to the Service Provider, subject to prior consent of the Commission.  The Service Provider shall not assign all or any part of its interests under this Agreement, any other Funding Document or any funding made under this Agreement or any Funding Request without the prior written consent of the Balancing Pool, which consent may be arbitrarily withheld.

(i) All statements of or references to dollar amounts in this Agreement shall mean lawful money of Canada.

(j) All covenants, agreements, representations and warranties made in this Agreement shall, except to the extent otherwise provided herein, survive the execution and delivery of this Agreement and the funding made under this Agreement and any Funding Request.  
(k) The Service Provider shall not set-off any amounts due and owing to it by the Balancing Pool under this Agreement or any other agreements or arrangements between it and the Balancing Pool against any amounts due and owing by it to the Balancing Pool hereunder.

(l) The accounts and records of the Balancing Pool with respect to all amounts advanced under this Agreement and any Funding Request shall constitute, in the absence of manifest error, prima facie evidence thereof.
(m) The Balancing Pool agrees to treat any information received by it from the Service Provider which is of a confidential or proprietary nature and which relates to the Service Provider or its business and affairs ("Confidential Information") as confidential and shall take reasonable measures to protect the Confidential Information from unauthorized disclosure; provided, however, that nothing herein contained shall limit or impair the right or obligation of the Balancing Pool to disclose Confidential Information: (i) to its directors, officers, auditors, advisors, employees or agents who would have access to such information in the normal course of the performance of their respective duties; (ii) when required by any law, regulation, subpoena or other order; (iii) as may be requested by any governmental authority having or claiming to have jurisdiction over the Balancing Pool or the subject-matter of this Agreement or the Act; (iv) in connection with the enforcement of the terms and conditions of this Agreement; (v) in connection with any anticipated, pending or actual proceeding, case or matter before any court, regulatory agency, tribunal or other body; (vi) to a prospective transferee in connection with a proposed transfer of any interests of the Balancing Pool hereunder; or (vii) with the consent of the Service Provider.  "Confidential Information" shall not include information which is:  (A)  in the public domain other than as a result of the Balancing Pool’s breach of this Section 12(m); (B) in the Balancing Pool’s possession when disclosed to the Balancing Pool; or (C) disclosed to the Balancing Pool by a third party on a non-confidential basis.
(n) This Agreement may be signed in one or more counterparts, originally or by facsimile, PDF or other electronic means, and each such counterpart taken together will form one and the same agreement.

(Remainder of page intentionally left blank - signature page follows)

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the day and year first above written.

	
	
	BALANCING POOL


	

	
	
	Per:  
	
	c/s

	
	
	
	Name:

Title:
	

	
	
	
	
	

	
	
	●

	

	
	
	Per:  
	
	c/s

	
	
	
	Name:

Title:
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