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Maine Coast Heritage Trust staff uses this document in its land conservation efforts.  It is designed for internal MCHT use, and is provided here as a reference or guide.  Each land trust has its own mission, priorities, and organizational characteristics that should direct how it does its work and what documents it uses.  Please feel free to use the ideas, processes, and even specific text contained in this document, but be sure to tailor them for your organization.   Land trusts should always use a lawyer knowledgeable in land transactions when working on a conservation easement or preserve acquisition.  MCHT does not guarantee or provide advice as to the tax consequences of any project or action.


OPTION TO PURCHASE REAL PROPERTY
Effective as of this __________ day of ___________, 20__, and in consideration of the Option Price of One Thousand Dollars ($1,000.00), the receipt of which is hereby acknowledged, the undersigned _________________, being unmarried and having a mailing address of _____ (hereinafter referred to as the “GRANTOR” ) who covenant that she is the sole owner of the PREMISES that is the subject of this Option, hereby, for herself, and for her personal representatives, heirs, successors and assigns, 
Offers and agrees to sell and convey to Maine Coast Heritage Trust, and its successors and permitted assigns, a Maine nonprofit corporation with a mailing address of 1 Bowdoin Mill Island, Suite #201, Topsham, ME 04086 (hereinafter called "MCHT" which term shall also refer to its successors and permitted assigns), and hereby GRANT to MCHT the exclusive and irrevocable option and right to purchase the following Real Property, under the terms and conditions herein provided, 
The real estate at ___ Island in the Town of ____, __________ County, Maine, being the same PREMISES conveyed to GRANTOR by two warranty deeds from ____ each conveying a one-half undivided interest, dated ___, and ____, respectively, and recorded at the _________ County Maine Registry of Deeds at Book ___, Page ___, and Book____, Page ____, respectively..  
Said Real Property, with its improvements, easements and appurtenances, are hereinafter collectively referred to as the "PREMISES,” a sketch map of which is attached hereto as Schedule A, and made a part hereof by this reference.

This Option is given to enable MCHT or its permitted assigns to determine if it can raise the funds necessary to acquire this property and, if so, to complete fundraising.
TERMS AND CONDITIONS
1. OPTION PERIOD & EXERCISE.   GRANTOR agrees that this Option shall remain irrevocable until ______________, unless earlier exercised, and closing shall be not later than sixty (60) days after exercise, but not later than ______________, unless extended in writing by the parties, or as required hereunder.  GRANTOR further agrees that the property shall be kept in its existing, substantially undeveloped state, and without further alteration of its natural resources, unless approved by MCHT in writing. 
This Option may be exercised by MCHT, at any time while this Option remains in force, by mailing, certified mail, return receipt requested, or delivering in person a written notice of Exercise of this Option to the GRANTOR at her above address, with a copy by regular mail to her attorney, ______________ (phone: 207-_______).

In the event that MCHT or its assignee does not exercise its option within the time period set forth herein, or having exercised, fails to take title, without default on the part of the GRANTOR, then the GRANTOR shall retain the Option Price as full and reasonable compensation for the removal of the real estate from the market during the period of this agreement.
2.
CLOSING DATE.   Closing will be within sixty (60) days from the date of exercise of this Option, but in no event after ______________, provided that this deadline may be extended by agreement of the parties.  
3.
PURCHASE PRICE and BARGAIN SALE CONDITIONS.   The total purchase for said property is __________ Dollars, payable by wired funds, attorney’s client trust account check or bank check, and the Option Price and any other monies and closing costs due from GRANTOR as set forth hereinbelow shall be credited towards the purchase price. 

The Parties acknowledge that GRANTORS have set the purchase price for this transaction with donative intent at a “below-fair market value” price, with the intention of making a Charitable Bargain Sale to MCHT.  GRANTORS agree to confirm this to MCHT at least ten (10) days prior to closing, and agree to have the spouses of the GRANTORS, regardless of title, join in the deed as GRANTORs to release all rights by descent or otherwise.  MCHT warrants that it is a bona fide tax-exempt non-profit conservation organization to which charitable gifts are deductible under the Internal Revenue Code, and will provide affidavits to that effect, at GRANTORS’ request, as of the date of closing, and the customary “donee’s” receipt and acknowledgement of the bargain sale, if any.  GRANTORS are solely responsible to determine the value of the PREMISES by an independent qualified appraisal for the purposes of substantiating their charitable deduction, and agree that MCHT has made no assurances to GRANTORS regarding the deductibility or the value of the gift, other than as to its own tax exempt status.  Prior to presenting IRS Form 8283 to MCHT for acknowledgement of a charitable gift of land, as required by IRS, GRANTORS agree to provide MCHT with a copy of its qualified appraisal.

4.
ACCESS DURING THE OPTION PERIOD.  GRANTOR agrees that MCHT its agents, contractors or employees, may enter the property at any time prior to closing for purposes of appraisal, title, survey ,environmental inspection (option: and to remove invasive plant species before they spread.), and MCHT may bring potential donors to the PREMISES for periodic fundraising events.   MCHT agrees to give reasonable notice to GRANTOR prior to such entry. 

5.
PRESERVATION OF PREMISES AND RISK OF LOSS.
The GRANTOR agrees that the PREMISES shall remain as it now is until closing and that the GRANTOR will refrain from any use of the PREMISES for any purpose or in any manner which would adversely affect the scenic and natural predominantly undeveloped condition of the PREMISES or result in damage or deterioration to the improvements, if any, during the pendency of this agreement until closing. (option: The parties acknowledge that there is a small cabin on the PREMISES.)  In particular, GRANTOR agrees to refrain from conducting any cutting or harvesting of forest products or trees (option: except for any removal of invasive species, such as Japanese Barberry), any gravel or stone extraction, site excavation, clearing, or placement of structures or roads on the PREMISES, other than test pits or borings required for appraisals or investigations contemplated hereunder.  GRANTOR also agrees to refrain from further dividing the PREMISES. Failure to preserve the PREMISES as required above and any loss or damage to the property by fire or from an act of God or trespass shall be at the risk of the GRANTOR until the deed has been delivered at closing.  In the event of such actions, MCHT may, without liability, refuse to accept the conveyance of title and MCHT shall be entitled to a return of the Option Price, and the obligations of the parties hereunder will cease; or MCHT alternatively may elect to accept conveyance of title to the PREMISES, in which case there shall be an equitable adjustment of the purchase price based on the cost of remedying such change in circumstances. The acceptance of the deed by MCHT shall be deemed to be full performance and discharge hereof.  

6.
A.
TITLE.
MCHT will secure a title search and title insurance at its option.  If any liens or encumbrances exist, or if there are outstanding obligations that may ripen into liens, they shall be satisfied by GRANTOR prior to closing, and be released, or GRANTOR will provide instruments therefor at closing, duly executed and in recordable form satisfactory to MCHT.  At closing, the GRANTOR will execute and deliver a Quitclaim Deed with Covenant, and MCHT’s Title insurance must provide that GRANTOR have and will convey good and marketable title under the then prevailing Title Standards of the Maine State Bar Association.  
B.
TITLE DEFECTS.  In the event GRANTOR does not have good and marketable title under the then prevailing Title Standards of the Maine State Bar Association and the encumbrances are such that, according to reasonable expectations, they may be cleared within 90 days, this Option and the date for closing hereunder shall be extended for that period for the purpose of allowing GRANTOR to clear title, and GRANTOR shall use diligent efforts to cure any such title defect during such period as long as GRANTOR’S cost to cure the same is less than $20,000.00..  Should GRANTOR be unable to clear title or to make conveyance as stipulated by this Option, MCHT may terminate this Option, in which case the Option Price shall be returned to MCHT and the parties shall be released from their obligations hereunder, or MCHT may elect to accept a deed notwithstanding the title defects, in which case there shall be an equitable adjustment of the purchase price based on the impact of the title defect or the expected cost to cure the same.  The acceptance of the deed by MCHT shall be deemed to be full performance and discharge hereof.
7.
TAXES.  All taxes, assessment, and encumbrances (including penalties incurred as a result of a current use tax assessment program, if any) which became due and payable for all prior years, will be satisfied of record by GRANTOR at or before the closing, and all such taxes and assessments for the year of the closing (if any) will be prorated as of the date of closing.  If the GRANTOR fails to pay, MCHT may pay any such taxes, assessments and encumbrances and deduct such payments from the purchase price.  MCHT will pay the recordation fee. The parties shall each pay the real estate transfer tax as provided by law.  If MCHT is required to withhold income tax on account of the GRANTOR because GRANTOR is not a Maine resident, and has not received an exemption from the State of Maine, provided to MCHT, under Title 36 M.R.S.A. Section 5250-A, (currently 2½ percent), such withholding shall be deducted from the balance due to GRANTOR at closing. If GRANTOR provides the appropriate Affidavit showing Maine residency or a waiver from the Maine State Tax Assessor, no withholding will be required.
8.
DEFAULT.  Subject to the satisfaction of the conditions in this Option, and performance by GRANTOR of GRANTOR's obligations hereunder, if MCHT fails to perform under this Option, once exercised, GRANTOR, as GRANTOR's exclusive remedy, shall retain the Option Price as liquidated damaged without further recourse to any party.  If GRANTOR fails to perform hereunder, and such failure is not occasioned by MCHT’s failure to perform for its part, MCHT may, at its sole discretion, require a return of the Option Price and terminate this Option, or may employ all available legal and equitable remedies to require performance, provided that if GRANTOR's failure to perform is a result of a title defect, then GRANTOR shall have the opportunity to cure such title defects, as provided in Paragraph 6 above.  

9.
BROKER’S COMMISSION.  The parties hereto represent and warrant to each other that no real estate brokers or agents were responsible in bringing about this transaction and that no real estate commission is due.  In the event a claim is made for payment of a real estate commission based on the purchase of the PREMISES, the party whose action gave rise to such claim agrees to indemnify, defend and hold blameless the other party from any loss or liability arising from such claim.  The provisions of this paragraph shall survive closing and delivery of the deed.

10.
GRANTOR'S REPRESENTATIONS AND WARRANTIES.  The GRANTOR hereby warrants and represents to MCHT the matters in the following subparagraphs and agrees to indemnify, defend and hold harmless MCHT from any loss or liability resulting therefrom.  Said representations, warranties and indemnities shall survive closing.

a. Notices.  The GRANTOR has not received any notices issued by any municipal or other public authority with regard to any work or improvements done or ordered by such authority to be done either before or after the date of this Option.  The GRANTOR has no reason to believe that any such notice will be issued after the option date.  The GRANTOR shall be responsible for any public improvements, assessments, notices or orders received prior to closing.

b. Title to the Property and Authority to Execute Documents.  The GRANTOR is the sole legal owner of the PREMISES in fee simple and the PREMISES is not subject to any lease or to any other estate or to any outstanding option, interest, or agreement of sale.  GRANTOR has the full power and authority to execute, deliver and perform under this option and all agreements and documents referred to in this option.

c. No Condemnation.  There are no condemnation proceedings pending with regard to any portion of the property and the GRANTOR does not know of or have reason to know of any proposed condemnation proceedings with regard to any portion of the property.

d. No Encumbrances.  No portion of the PREMISES has been leased, pledged as security for a loan or mortgage, or otherwise encumbered, or if it has, such encumbrance will be released on or before closing by GRANTOR.  The parties acknowledge that there is a mortgage on the PREMISES, which will be discharged prior to closing. 

e. No Hazardous Substance.  To the best of GRANTOR's knowledge after due inquiry, no hazardous or toxic waste has been generated, treated, stored, used, disposed of or deposited in or on the property.  To the best of GRANTOR’s knowledge after due inquiry, there is no hazardous substance or toxic waste in or on the property that may affect the property or any use thereof or that may support a claim or cause of action under the common law or under any federal, state or local environmental statute, regulation, ordinance or other environmental regulatory requirement, nor has any action been instituted for enforcement of same.

f.
Underground Storage Tanks.    To the best of GRANTOR’s knowledge after due inquiry, there have not been and there are not now any underground storage tanks, located on or under the PREMISES or if there have been or are any such tanks located on the PREMISES, their location has been identified to the GRANTOR in writing, they have been properly registered with all appropriate authorities, they are in full compliance with all applicable statutes, ordinances and regulations, and they have not resulted in the release of any hazardous or toxic substance, material, or waste into the environment.

g.
Subsurface Waste Disposal.    To the best of GRANTOR’s knowledge after due inquiry, there are no subsurface waste water disposal systems on the PREMISES, or, if there are, the system has not malfunctioned within the 180 days preceding the date hereof.

h. Non-Foreign Persons.  The GRANTOR is not a foreign person within the meaning of the Internal Revenue Code at 26 U.S.C. Section 1445 and regulation thereunder.

i. Current Use Tax Programs.  The PREMISES are not classified under any current use property tax classification such as the Farm and Open Space Tax Law or the Tree Growth Tax Law; or if they are, GRANTOR agrees to provide to MCHT with a copy of the application, including all maps, a record of acceptance into the classification, a forest management plan as applicable, and a letter from the assessor of the Town of ___________ that the PREMISES are in good standing in the classification.  No conditions exist on the PREMISES or otherwise that would result in disqualification from the classification or the imposition of any penalties. 
11.
AFFIDAVITS.  The GRANTOR agrees at or prior to closing hereunder to furnish MCHT with any affidavits regarding the above representations and warranties, and any other incidental and necessary affidavits as may be required by the title insurance company issuing a title insurance commitment for the property.

12.
BINDING EFFECT.  The terms and conditions of this Option shall apply to and bind the heirs, executors, administrators, successors and assigns of the GRANTOR.

13.
ASSIGNMENT.  The Option shall be assignable by MCHT to any other bona fide, tax-exempt non-profit organization or governmental entity dedicated to the conservation of real estate to which deductible charitable gifts may be made.  In the event of such an assignment, all acts required to be performed by MCHT shall be performed by assignee.  Any assignment shall be in writing, and the assignee shall agree in writing to perform the obligations of MCHT.
14.
APPLICABLE LAW.
This Agreement constitutes the entire Agreement between the parties, supersedes all prior negotiations and understandings among them and shall not be altered or amended except by written amendment signed by GRANTOR and MCHT; and this Agreement shall be construed and enforced in accordance with and governed by the laws of the State of Maine.

15.
MEMORANDUM OF OPTION.
MCHT has the right to execute and record a memorandum of this Option, noting the parties’ names, the date of this option, the termination date, and describing the PREMISES.

16.
COUNTERPARTS.
This instrument may be executed in counterpart originals, each one of which shall be deemed an original for all purposes, and either one of which with the signature pages of the other affixed thereto, shall be deemed the entire original document for recording and for all other purposes.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.

GRANTOR







Date






(print name)







SS#

MCHT 
Date
Maine Coast Heritage Trust

By William T. Glidden, Jr., President 



EIN #23-709910
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