CANCER INCIDENCE AND MORTALITY WEB HOSTING AGREEMENT


This Web Hosting Agreement (the “Agreement”) is entered into this (         ) day of (                ) 2013 by and between the University of Kentucky, on behalf of the Kentucky Cancer Registry at the Markey Cancer Center, 2365 Harrodsburg Rd, Suite A230, Lexington, Kentucky, 40504-3381, (“Host”) and the Client Name, Address, City, State, Zip, (“Client”).

WHEREAS, Host has developed proprietary software intended to support web-based cancer demographics referred to as the Cancer Rates Web Application (the “Application”); and


WHEREAS, Client desires to make certain demographic information available via the Internet and seeks to use the Application for that purpose.


THEREFORE, the parties agree as follows:

1.  WEB HOSTING.  Host agrees to host population based cancer incidence and mortality data (the “Data”) provided by Client for the state of CLIENT using the Application on a publicly accessible Web site (the “Web Site”) with the assigned Universal Resource Locator (URL) of http://cancer-rates.info/XX(FILL IN ABBREVIATION).  As In consideration for the services cited herein, Client agrees to pay to Host the sum of Six Thousand Dollars ($6,000.00), which sum shall be paid within thirty (30) days of receipt of Host’s invoice.

2.  TERM.  This Agreement shall commence on______________, 2012 and continue for one (1) year thereafter.  Host shall provide Client notice via email or regular mail when the Data is available on Web Site.  Data shall remain protected from public access in order for Client to examine and validate Application output.  Client shall provide Host notice via email or regular mail when the Data is to be made public.  Thereafter, this Agreement may be renewed by mutual agreement of the parties.  
3.  PUBLIC USE OF DATA.  Web Site and Application are designed to provide public access to cancer incidence data for the purpose of supporting education, research and public health activities.  However, by making Data accessible on a public Web site, Host and Client relinquish all rights to control the use of the data by any third party.

4.  TERMINATION.  The rights for private and public access of the Data on the Web Site is conditioned upon Client’s compliance with the terms of this Agreement.  When the Agreement expires, the Data will no longer be accessible, unless Client has renewed this Agreement.  Client may terminate this Agreement at any time by notifying Host in writing.  Host may terminate this Agreement if Client fails to comply with any material term or condition of this Agreement.

5.  COPYRIGHT.  The Application is protected by United States copyright law and international treaty provisions.  Client acknowledges that no title to the intellectual property in the Application is transferred to Client.  Client further acknowledges that title and full ownership rights to the Application will remain the exclusive property of Host or its suppliers, and Client will not acquire any rights to the Application except as expressly set forth in this Agreement.

6.  STATE SPECIFIC DATA.  All case level underlying state specific data processed and accessed by the Application must be provided by the Client in a format and transmission means as specified by Host (See Exhibit A).  State specific data shall not contain any confidential patient identifiers.  Upon receipt of state specific data, Host may require up to four weeks to prepare Data for access using the Application on the Web Site.  Host retains the right to reject any data that does not meet the requirements for data format and validity.  To be included in Application, data must contain valid codes for all specified variables.  Unknown codes will be rejected.  Client will be responsible for validating that counts and rates are calculated and presented accurately on Web Site by Application.

7.  CONTACT FOR STATE SPECIFIC DATA.  Client agrees to serve as the contact point for any third party inquiries related to Data or function of Web Site and Application.  Client must provide Host with contact information that will be made available on Web Site.  Contact information will include name, telephone number, and e-mail address.  Web Site will present a disclaimer specifying that data content is the responsibility of Client. 

8.  UPGRADES.  Host may upgrade Application at its own discretion.  Upgrades shall be provided to Client without additional charge.

9.  DISCLAIMER OF WARRANTY. EXCEPT AS SET FORTH HEREIN, THE APPLICATION (INCLUDING ALL CONTENT) AND WEB SITE IS PROVIDED “AS IS”, WITHOUT WARRANTY OF ANY KIND. HOST DOES NOT WARRANT THAT THE FUNCTIONS CONTAINED IN THE APPLICATION WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT THE DATA CONTENT IS ERROR-FREE, OR THAT THE APPLICATION WILL MEET ANY PARTICULAR CRITERIA OF PERFORMANCE OR QUALITY, OR THAT THE SERVER(S) ON WHICH THE APPLICATION IS OPERATED, ARE FREE OF VIRUSES OR OTHER HARMFUL COMPONENTS.  TO THE MAXIMUM EXTENT PERMITTED BY LAW, HOST FURTHER DISCLAIMS ALL EXPRESSED AND IMPLIED WARRANTIES, INCLUDING WITHOUT LIMITATIONS ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  THIS DISCLAIMER OF WARRANTY CONSTITUTES AN ESSENTIAL PART OF THIS AGREEMENT.

10.  ENTIRE AGREEMENT.  This is the entire agreement between the parties with respect to the subject matter hereof and supersedes any prior agreement or understanding, whether written or oral, relating to the subject matter of this Agreement.  

11.  NO LIABILITY FOR CONSEQUENTIAL DAMAGES. IN NO EVENT SHALL HOST BE LIABLE TO CLIENT FOR ANY CONSEQUENTIAL, SPECIAL, INCIDENTAL OR INDIRECT DAMAGES OF ANY KIND ARISING OUT OF THE DELIVERY, PERFORMANCE OR USE OF THE APPLICATION, EVEN IF HOST HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  IN NO EVENT WILL HOST’S LIABILITY FOR ANY CLAIM, WHETHER IN CONTRACT, TORT OR ANY OTHER THEORY OF LIABILITY, EXCEED THE HOSTING SERVICE FEE PAID BY CLIENT FOR USE OF THE APPLICATION.

12.  BASIS OF BARGAIN.  The limited warranty, exclusive remedies, and limited liability set forth above are fundamental elements of the basis of the agreement between Host and Client.  Host would not be able to provide the Application on an economic basis without such limitations.  

13.  Both parties to this agreement are state agencies under the applicable laws of each entity’s respective home state.  By entering into this Agreement, neither party waives any privileges, immunities, or defenses (all of which are expressly reserved, including but not limited to objections to jurisdiction and choice of law) that would otherwise be applicable.

The parties have entered into this Agreement effective as of the day and year first written above.

UNIVERSITY OF KENTUCKY

CLIENT NAME 
(“Host”)

(“Client”)

By: __________________________


By: ___________________________



  (Signature)



  (Signature)

Name: 
Eric B. Durbin, DrPH, MS


Name:    
Title: 
Director of Cancer Informatics


Title: 
  

Kentucky Cancer Registry



  

By:___________________________

 

(Signature)

Name:  B. Mark Evers, M.D.
Title: 
Director 


Markey Cancer Center
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