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This Agreement is made this _____ day of _________, 20____, between ____________ (Contractor) and ______________________________________ __________________________ (Subcontractor).
  SCOPE OF WORK

1.1 Subcontract Work.  For any particular Project, Contractor engages Subcontractor as an independent contractor to perform the Subcontract Work (the “Subcontract Work”).  Subcontractor shall perform the Subcontract Work in accordance with the Subcontract Documents.  Subcontractor agrees to furnish all labor, services, materials, installations, cartage, hoisting, supplies, insurance, equipment, scaffolding, tools, and other facilities of every kind and description required for the complete, prompt and efficient performance of all Subcontract Work identified in the Subcontract Documents and in compliance with all applicable laws.  
1.2 Work Order.  On each Project, the description of the Subcontract Work shall be stated in a written document executed by Subcontractor and Contractor prior to each project start. This document shall be titled the “Work Order” and shall incorporate by reference the terms in this Agreement.  The Work Order shall identify, among other things, the Subcontractor’s scope of work, the Subcontract Price, the Subcontract Time, and any other requirements specific for the Project to which the Work Order applies.  Together, this Master Subcontract Agreement, the Work Order, and any Change Orders, modifications, or addenda thereto are the Agreement for any Project (“Agreement”).  Absent a Work Order, this Agreement creates no right of Subcontractor to be hired to perform any Subcontract Work.
1.3 Subcontract Documents.  The Subcontract Documents are this Agreement and the Contract Documents.  The Contract Documents are as defined by the Owner-Contractor agreement, and unless stated otherwise in the Owner-Contractor agreement, include the Owner-Contractor agreement (“Contract”), the general, supplemental and special conditions, plans, drawings, specifications, addenda, change orders, and modifications.   The Contract Documents are available for review upon written request to the Contractor.  Insofar as the provisions of the Contract Documents do not conflict with specific provisions contained herein, they, and each of them, are hereby incorporated into this Agreement.  In the event of any conflict between the Contract Documents and this Agreement, Subcontractor shall be governed by the provisions imposing the greater duty on Subcontractor.
1.4 Workmanship.  Every part of the Subcontract Work shall be executed in strict accordance with the Subcontract Documents in the most sound, workmanlike, and substantial manner, and shall be of good quality and free from faults and defects.  All workmanship shall be of the best of its several kinds, and all material and equipment used in the Subcontract Work shall be furnished in ample quantifies to facilitate the proper and expeditious execution of the Subcontract Work, and shall be new and the best of their respective kinds, unless expressly specified otherwise by the Subcontract Documents.
1.5 Complete Work.  The Subcontract Work to be performed by Subcontractor is not necessarily included in one particular portion of the Project plans or specifications.  Subcontractor shall perform all of the Subcontract Work identified by the Subcontract Documents, as well as all incidental work reasonably necessary to complete the Subcontract Work, unless otherwise expressly assigned in writing by Contractor to others.  Subcontractor shall specifically identify to Contractor in writing any items excluded from Subcontractor’s scope of work for each project.  The work to be performed by Subcontractor shall be in strict conformance with the Subcontract Documents.  Subcontractor shall assume toward Contractor the contractual obligations and responsibilities that Contractor assumes toward Owner, with respect to the Subcontract Work. Performance of the Subcontract Work and materials shall be satisfactory to Contractor, Owner and its design professionals and consultants, if any, including the Architect and Engineer(s).  
2. SUBCONTRACT PRICE

2.1 Price Agreement.  Contractor agrees to pay to Subcontractor the Subcontract Price for the satisfactory performance of Subcontract Work.  The Subcontract Price set be as set forth in the Work Order and in accordance with Article 4, subject to additions or deductions as provided for herein (“Subcontract Price”).  The Subcontract Price shall include any and all labor, materials, services and equipment to fully and completely perform all the Subcontract Work to Final Completion.  The Subcontract Price includes all taxes, licenses, testing, inspections, certifications, and fees of any nature, which may be imposed upon or charged by any governmental authority upon the labor, material, or other items related to performance of the Subcontract Work.  All prices shall remain in effect until completion of the Subcontract Work.
2.2 Investigation.  Subcontractor has satisfied itself, by its own investigation and research, regarding all the conditions affecting the Subcontract Work to be done and materials to be furnished, and as to the meaning and intention of the Subcontract Documents referred to herein, and basing its conclusion to execute the Subcontract on such investigation, independent of any estimate or other information prepared or furnished by Owner, Architect, or Contractor, agrees to furnish the Subcontract Work at the Subcontract Price as part of the project.
3.  SUBCONTRACT TIME
3.1 Subcontract Time.  The Subcontract Time shall be set out in the Work Order.
3.2 Time is of the Essence.  Time is of the essence for performance of the Subcontract Work.  Subcontractor agrees to punctually and diligently perform all parts of its Subcontract Work at the time scheduled by Contractor, which shall be subject to change by Contractor as Contractor deems necessary or convenient to the overall progress of the Project. In this connection, Subcontractor agrees that it will keep itself continually informed of the progress of the Work and will, upon its own initiative, confer with Contractor so as to plan its work in coordinated sequence with the Work of Contractor and of others and so as to be able to expeditiously undertake and perform its Subcontract Work at the time most beneficial to the entire Project; however, it shall not proceed with any phase of its work ahead of the time designated by Contractor.  

3.3 Excusable Delays.  Should Subcontractor be delayed in the prosecution or completion of the Subcontract Work by the act, neglect or default of Owner, Architect or Contractor, or their employees, agents or representatives contrary to the provisions of the Contract or Subcontract, or by damage caused by fire or other casualty for which Subcontractor is not responsible, or by acts of God, or for any reason or cause for which Contractor reasonably believes has resulted in excusable delay, then the Subcontract Time shall be extended the number of days that Subcontractor has been delayed, or for such time as the Contractor and Subcontractor may agree is reasonable, but only on the express condition that the same extension of time is given by the Owner to Contractor, or such extension of time will not detrimentally affect the critical path of the Work.
3.4 Notice of Delay.  No allowance or extension of Subcontract Time shall be considered, and any claim therefor shall be deemed to be waived, unless such claim is presented in writing to Contractor within five (5) working days of the commencement of the cause of such delay. 
3.5 No Damages for Delay.  Contractor shall not be liable to Subcontractor, and no claims shall be recoverable from Contractor, for additional compensation or damages for delays, whether caused in whole or in part by any conduct on the part of Contractor, including, but not limited to, conduct amounting to a breach of this agreement, or modification or extension of the schedule made at the sole discretion of Contractor, or delays caused by other subcontractors or Owner. The aforementioned extension of Subcontract Time in which Subcontract Work is required to be performed shall be the sole remedy of Subcontractor against Contractor.  This section shall not preclude Subcontractor from seeking additional compensation or damages for delay from Owner for delays caused by Owner as set forth in section 13.4, or, if Contractor shall recover additional compensation from Owner on behalf of such delays, Subcontractor shall be entitled to a reasonable portion thereof.  If Contractor prosecutes a claim against Owner for delay or claims related to Subcontractor, Subcontractor shall cooperate fully with Contractor and shall pay costs and expenses incurred in connection therewith, including actual attorney fees in proportion to the amount of the claim related to Subcontractor.
3.6 Damage Caused By Delays.  If Subcontractor defaults in the proper performance of the Subcontract Work or otherwise commits any act or omission which causes delay to the Work, Subcontractor shall defend, indemnify, and hold Contractor harmless as set forth elsewhere in this Agreement from all losses, costs, including experts’ and attorney’s fees, expenses, liabilities, overhead, expenses of Contractor’s personnel, and damages, including consequential damages and liquidated damages, sustained by the Contractor, or for which Contractor may be liable to Owner or any other party arising out of or related to such delay.
4.  PAYMENT

4.1 General Provisions for Payment.
  No payments shall be released to Subcontractor prior to full execution of this Agreement and submission to Contractor of all insurance certificates and endorsements.  Subcontractor shall submit to Contractor’s accounting department monthly invoice/applications for payment and waivers no later than the 10th day of the month (if 10th fall on a weekend, the date changes to the Friday before the 10th of the month) so as to enable Contractor to timely apply for and obtain payment from Owner.  Late invoices/applications for payment shall not be processed for payment until the next month.
4.2 Progress Payments.  Progress payments shall be released by Contractor to Subcontractor within 10 calendar days of satisfactory receipt of such funds from Owner which are based on Subcontractor’s invoice/application for payment, and upon the express condition that all documentation has been provided to Contractor, including but not limited to, insurance certificates and endorsements, proof of licensure, and  Subcontractor’s, and as applicable its subcontractors’ and/or suppliers’, properly executed statutory waivers and lien releases, including conditional releases for the current payment and unconditional releases for the prior month’s payment.  Payments for Work shall equal the value of the work done by Subcontractor at the agreed Subcontract Price, less the sum of previous payments and less a retained percentage as provided in this Agreement.  If the Contract permits payment for materials delivered to the job site, or to satisfactory storage facilities, Subcontractor may invoice for materials so delivered and receive payment therefore as outlined above; provided however that all such stored materials shall be at the sole risk of Subcontractor until acceptance of the Work by Owner.  Contractor may retain from progress or other payments ten percent (10%) of the total earned by Subcontractor and allowed by Owner, until after acceptance of Project by Owner and until ten days after Contractor’s satisfactory receipt of the final retention payment from Owner.  Subcontractor hereby grants Contractor authority to obtain from all labor and material suppliers to Subcontractor, including but not limited to lower tier subcontractors, suppliers, unions, and union benefit trusts, information about the status of payments owed and made by Subcontractor.
4.3 Withholding.  Progress payments shall be deemed advances and are subject to adjustment at any time prior to final payment for money owing to Contractor.  Contractor may withhold monthly progress payments from Subcontractor, in whole or in part, to protect Contractor and/or Owner from costs, expenses or losses related to or arising out of, but not limited to:

4.3.1 Defective, rejected, or nonconforming work not remedied, missing materials not furnished and work omitted, clean‑up not performed;
4.3.2 Claims filed or reasonable evidence indicating probable filing of claims, including claims covered by insurance until such claims are accepted by an insurance carrier;

4.3.3 Failure of Subcontractor to make payments properly to its subcontractors, and suppliers or for labor, materials or equipment, transportation or shipping costs, taxes, fees or other claims growing out of the Subcontract Work;
4.3.4 Reasonable doubt that the Subcontract Work can be completed for the unpaid balance of the Subcontract Price;

4.3.5 Damage to another subcontractor, and/or Contractor or Owner;

4.3.6 Reasonable indication that the Subcontract Work will not be completed on schedule or within the Subcontract Time;
4.3.7 Unsatisfactory performance, prosecution of Subcontract Work by Subcontractor;

4.3.8 Failure to deliver "as built" drawings or written warranties; 
4.3.9 Failure to obtain the required governmental or governing body approvals;

4.3.10 Subcontract Work performed at the site of construction by Subcontractor, its subcontractor(s) or the employees of either of them prior to providing Contractor with the following, which must be acceptable to Contractor: (A) Certificates of Insurance; and (B) Subcontract Bond, when required; or 
4.3.11 The reasons and circumstances by which Owner may withhold payment from Contractor under the Contract Documents, regardless of whether or not Owner has actually withheld payment from Contractor.

4.4 When the above grounds are removed by Subcontractor, payment shall be made within a reasonable time for the amounts withheld because of them.
4.5 Designation of Subcontractors and Suppliers.  Subcontractor shall ensure that all of its subcontractors, employees and suppliers, at all times, are paid all amounts due in connection with the performance of the Subcontract Work.  Subcontractor shall earmark and apply all payments received from Contractor, first, to satisfy amounts owing to such subcontractors, employees and suppliers employed by or on behalf of Subcontractor.  Within fourteen (14) days after the execution of the Work Order by Subcontractor, Subcontractor shall provide Contractor with written notice of the subcontractors and suppliers which Subcontractor intends to use on the Project.  Subcontractor is obligated to inform Contractor in writing immediately upon any change in subcontractors and suppliers to Subcontractor. Contractor shall have the right at all times to demand Subcontractor submit written documentation in a form satisfactory to Contractor to ensure that the same are being properly and timely paid by Subcontractor. 
4.6 Payment by Joint Check.  Subcontractor agrees that Contractor may, by joint check, direct check or otherwise, pay all entities or persons who have not been paid the monies due them in connection with this Agreement and Subcontractor shall, to the extent that Contractor has not recovered said amounts pursuant to withholding, promptly reimburse said amounts to Contractor, or upon written demand.    
4.7 Payment Not Acceptance.  Payment to Subcontractor (before or after any inspection by Contractor or its designee) shall not constitute or imply acceptance by Contractor of any portion of the Subcontract Work.

4.8 Final Payment.

4.8.1 Final Payment Due Date.  Upon acceptance of the Subcontract Work by Contractor and Owner, and upon Subcontractor's documentation of fulfillment of Subcontractor's obligations under this Agreement, Final Payment shall be due 10 calendar days after Contractor has satisfactorily received final payment from Owner and (i) 35 days has elapsed since the recording of a Notice of Completion, or (ii) if no Notice of Completion, 95 days have elapsed since completion of the Project. 
4.8.2 Requirements For Final Payment.  Before Contractor shall be required to issue final payment, Subcontractor shall submit to Contractor:  (a) a written acknowledgement satisfactory to Contractor that all payrolls, bills for materials and equipment, and all other indebtedness connected with the Subcontract Work for which Contractor or Contractor's surety might in any way be liable, have been paid or otherwise satisfied; (b) consent of surety to final payment, if required; (c) other data if required by Contractor, such as receipts, releases and statutory lien waivers and releases to the extent and in such form as may be designated by Contractor, including Unconditional Waiver and Releases for all payments previously made and Conditional Final Waiver and Releases for payments not yet received; (d) warranty information and operation manuals; and (e) a final waiver and release of claims on the Project.

4.8.3 Satisfaction of Payment.  Subcontractor’s request for and acceptance of Final Payment shall constitute a wavier of all claims for payment by Subcontractor relating to Subcontractor’s Work, but shall in no way relieve Subcontractor of liability for the obligations assumed under this Agreement, or for faulty or defective work or materials. 

4.9 Recoupment and Setoff.  Contractor may deduct from any amounts due or to become due any sum or sums owed by Subcontractor to Contractor, and in the event of any breach by Subcontractor of any provision or obligations of this Subcontract, or in the event of the assertion by other parties of any claim or lien against Contractor or the premises arising out of Subcontractor's performance of the Subcontract Work, or otherwise, Contractor shall have the right to retain out of any payments due or to become due to Subcontractor an amount sufficient to completely protect Contractor from any and all loss, damage or expense therefrom, until the situation has been satisfactorily remedied or adjusted by Subcontractor.

5.   CHANGES AND CLAIMS

5.1 Change Orders.  When Contractor so orders in writing via a Change Order, and without nullifying this Agreement or any Subcontract Document, Subcontractor shall make any and all changes in the Subcontract Work.  Adjustments in the Subcontract Price or Time, if any, resulting from such changes shall be set forth in a written Change Order, and when executed such Change Order shall become a Subcontract Document and subject to the terms and conditions of this Agreement and is incorporated herein.  No adjustments in Subcontract Price or Time shall be made for any work performed by Subcontractor that is not the subject of a written Change Order executed by Contractor prior to commencement of such work; any such work performed by Subcontractor shall be at Subcontractor’s sole risk.  A Change Order shall constitute full compensation for all labor, services, equipment and materials, and all other costs and expenses, which arise out of or relate to the subject of the Change Order, including but not limited to, for additional Subcontract Time and any costs related thereto, all direct and indirect costs, all general conditions, all job site and home office overhead, any consequential costs or expenses, and profit.
5.2 Notice of Changed Work.  Subcontractor, prior to commencement of any changed work, shall submit within seven (7) days, or two (2) working days less than the amount of time Contractor has to submit the claim to Owner under the Contract Documents, whichever is less, to Contractor written copies of its cost or credit proposal for such changed work, including any changes to the Subcontract Time for performance of its Subcontract Work, if any. If Subcontractor fails to make a claim for changed work within the time period specified above, or such time period as parties otherwise mutually agree upon in writing beforehand, such claim is deemed to be waived. Subcontractor shall support all claims for change work with a detailed breakdown showing differences in quality, value of labor, and material used.
5.3 Time and Material Changed Work.  Should Contractor, in its sole discretion, elect to have any extra work performed on a time and material basis, in lieu of unit prices or a negotiated lump sum, and so notifies Subcontractor in writing prior to performance of any such work, Subcontractor shall perform the work at its actual net cost plus overhead and profit with, at Contractor’s option, a guaranteed maximum total cost.  Subcontractor shall, as a condition of payment, provide written documentation of all costs it actually incurred for such changed work, including receipts and invoices, certified payrolls, checks, and any other documentation deemed reasonably necessary by Contractor.  Subcontractor's markup for overhead and profit shall not exceed 15% (including all field and home office overhead, field supervision, tools and facilities) unless agreed to by Contractor in advance of the commencement of the extra work.

5.4 Claims Relating to Contactor.  All claims, disputes and other matters in question between Contractor and Subcontractor shall be resolved in the manner provided elsewhere in this Agreement.  Subcontractor shall give Contractor prompt written notice of any such claim, but in no event later than five (5) calendar days of the initial event upon which such claim is based, or, if such claim requires Owner’s consideration, sufficiently in advance of the time for which Contractor is required to submit such claim to Owner under the Contract Documents, whichever occurs first; otherwise, Subcontractor agrees such claim shall be deemed waived.  Subcontractor expressly agrees that in no event shall Subcontractor claim or be entitled to claim from Contractor, nor shall Contractor be liable or obligated to pay to Subcontractor, any monies for damages suffered or claimed to have been suffered or sustained by Subcontractor for additional overhead, additional cost of labor, or otherwise related to or arising out of any delays, disruptions or suspensions in performance or completion of the Subcontract Work, whether or not contemplated by the parties hereto, or by reason of weather, site conditions or for any other reason whatsoever.
5.5 Liens.  Subcontractor shall at all times defend, indemnify, and hold Contractor and Owner harmless, as set forth elsewhere in this Agreement, against all liability for claims and liens for labor performed or materials used or furnished to be used on the job, including any costs and expenses for experts’ and attorneys' fees, premiums for Bonds required by title company or Owner, and all incidental or consequential damages resulting to Contractor or Owner from such claims.  Subcontractor agrees within ten (10) calendar days after written demand, to cause the effect of any action or lien to be removed from the Project, and in the event Subcontractor shall fail to do so, Contractor is authorized to use whatever means in its discretion it may deem appropriate the cause said lien to be removed, and any action dismissed, and the cost thereof, together with actual attorneys' fees and costs, including expert costs, shall be immediately due and payable to Contractor by Subcontractor.  Subcontractor may litigate any lien or action above described provided it causes the effect thereof to be removed promptly, in advance, from the Project, and shall further do such things as may be necessary to cause Owner not to withhold any monies due to Contractor from Owner by reason of such liens or actions.  Notwithstanding anything to the contrary set forth above in this Article, Subcontractor shall not be construed to be foregoing its lien rights in the event of a dispute over payments due for services rendered and materials furnished to the Project.   

6.  OBLIGATIONS TO SUBCONTRACTOR

6.1 Authorized Representative.  Contractor shall designate one or more persons who shall be Contractor's representatives on-site and off-site.  Contractor shall issue instructions, orders or directions only through the person(s) so designated.  

6.2 Timely Communications.  Contractor shall transmit, with reasonable promptness, all submittals, transmittals and written approvals relating to Subcontractor’s Work.

7.   OBLIGATIONS OF SUBCONTRATOR
7.1 Authorized Representative.  Subcontractor shall designate one or more persons who shall be Subcontractor's representatives on-site and off-site.  Such authorized representative(s) shall be the person(s) with whom Contractor shall communicate at the Project.  Such representative shall be full-time at the Project site during performance of the Subcontract Work.
7.2 Licensing.  Subcontract shall at all times maintain in good standing all necessary licenses or certifications for performance of the Subcontract Work.

7.3 Relationship with Client.  Subcontractor shall not to discuss pricing with any Owner.  Subcontractor shall refer Owner to Contractor for pricing questions.  Subcontractor shall not allow any Owner to direct Subcontractor’s performance or add work outside the Subcontract Work.  If Owner asks for any of the above, Subcontractor shall direct Owner to contact Contractor to discuss such issues.  Subcontractor acknowledges that Owner does not have authority to direct Subcontractor to make any changes in the Subcontract Work; all such changes must be via a Change Order executed by Contractor.  For a period of one year following completion of the Subcontract Work, Subcontractor shall not contract directly with Owner for any construction work or services.  Breach of this section by Subcontractor shall entitle Contractor a finders commission in the amount of 15% of the total contract amount between Subcontractor and Owner.
7.4 Temporary Services.  Subcontractor shall furnish all temporary services and facilities necessary to timely and properly perform the Subcontract Work.  
7.5 Coordination.  Subcontractor shall coordinate its work so no delays or interference will occur in the completion of any part or the entire Project.  Subcontractor shall immediately advise Contractor in writing of any interference by other contractors, subcontractors or others.

7.6 Provision for Inspection.  Subcontractor shall notify Contractor when portions of the Subcontract Work are ready for inspection.  Subcontractor shall furnish to Contractor ample facilities and access to at all times for inspection of the Subcontract Work at the site, at the off-site facilities, or any place where materials that are part of the Subcontract Work may be in the course of preparation, process, manufacture or treatment.  Subcontractor shall furnish to Contractor as often as required, full reports of the progress of Subcontractor's Work irrespective of the location of such work.  Said reports shall show the progress of such preparation and manufacture in such detail as may be required by Contractor, including any plans, drawings or diagrams in the course of preparation.
7.7 Safety.  
7.7.1 Safety Practices.  Subcontractor shall follow Contractor's cleanup and safety directions and procedures (procedures available upon request).  Subcontractor is required to perform its Subcontract Work in a safe and reasonable manner and using proper protective equipment, including for its employees. Subcontractor shall, at its own cost and expense, protect its own employees, employees of Contractor and all other persons from risk of death, injury or bodily harm arising out of or in any way connected with the Subcontract Work to be performed. Subcontractor shall strictly comply with all safety laws, orders, rules, regulations, requirements, standards or statutes of all federal, state and local government agencies affecting or relating to the Subcontract Work, including, but not limited to, the federal and state OSHA regulations, the handling and storage of hazardous materials, accident prevention, safety equipment and practices including the accident prevention and safety program, policies and rules of Contractor and Owner.  Subcontractor shall conduct inspections to determine that safe working conditions exist, and shall establish its own safety program implementing the appropriate safety measures, policies and standards.  If Subcontractor or its personnel do not comply with all safety requirements applicable to the Project, Subcontractor shall promptly stop any part of its Subcontract Work which the Contractor deems unsafe until corrective measures satisfactory to Contractor shall have been taken. Contractor's failure to stop Subcontractor's unsafe practices shall not relieve Subcontractor of the responsibility therefor.
7.7.2 Unsafe Conditions.  Subcontractor shall identify to Contractor any unsafe conditions encountered at the job site. Subcontractor shall provide appropriate hazard information, including Material Safety Data Sheets (MSDS) for substances furnished by Subcontractor at the job site and shall ensure that this information is provided to Contractor for dissemination to all personnel working at the job site.
7.8 Cleanliness.  Subcontractor is responsible for leaving the work area clean and free of debris at the end of each day.  If it is necessary for the Contractor to remove debris left by the Subcontractor, the Subcontractor will be assessed the full cost of the clean-up.  If Subcontractor fails to commence such duties within 24 hours after receipt from Contractor of written notice of non-compliance, Contractor may perform such necessary cleanup or implement safety measures without further notice and deduct the cost thereof from any amounts due or to become due to Subcontractor.  Should Subcontractor's operations cause injuries to workers or hazardous construction practices, and then Contractor may terminate this Agreement as provided elsewhere under this Agreement.
7.9 Protection of the Work.  Subcontractor shall take necessary precautions to protect properly the Subcontract Work, the work of others, and the Owner’s property including landscaping from damage caused by Subcontractor’s operations.  Subcontractor shall effectively secure and protect the Subcontract Work from damage and harm, and assume full responsibility for the condition thereof until final acceptance by Owner and Contractor.  Should Subcontractor cause damage to the work or property of Owner, Contractor or others, Subcontractor shall promptly remedy such damage to the satisfaction of Contractor or Contractor may so remedy and deduct the cost thereof from any amounts due or to become due to Subcontractor.  

7.10 Permits, Fees, and Licenses.  Subcontractor shall give adequate notices to authorities and others as required by law pertaining to Subcontractor's Work and secure and pay for all permits, fees, licenses, assessments, inspections and taxes necessary to complete the Subcontract Work in accordance with the Subcontract Documents.  

7.11 Assignment.  This Agreement is personal to Subcontractor.  Subcontractor shall not assign this Agreement or its proceeds nor subcontract neither the whole nor any part of the Subcontract Work without prior written approval of Contractor and acknowledgement of all terms of assignment, including the obligations for adjustments and return to Contractor of overpayments.  Any assignment without such approval shall be invalid, unenforceable and void.   

7.12 Subcontractor’s Investigations and Representations.  Subcontractor agrees that it shall review and be fully familiar with the plans and specifications for any project that pertains to the Subcontract Work and agrees that it shall comply with each and all of the same.  Subcontractor represents that it is fully qualified to perform this Subcontract, and acknowledges that, prior to the execution of this Subcontract, it has (a) by its own independent investigation ascertained (i) the work required by this Subcontract, (ii) the conditions involved in performing this work, and (iii) the obligations of the Subcontract Documents, and (b) verified all information furnished by Contractor or others satisfying itself as to the correctness and accuracy thereof.  Subcontractor shall physically review and approve all substrates prior to installation of Subcontractor's work. Any failure by Subcontractor to investigate independently and become fully informed will not relieve Subcontractor from its responsibilities hereunder. Start of work by Subcontractor shall be deemed acceptance of the worksite including substrates.

7.13 Meetings.  Subcontractor shall attend a pre-construction meeting at the job site for each Project with the Contractor’s representative and other subcontractors to confirm the schedule and to discuss any necessary coordination between parties.  Subcontractor agrees to attend such onsite meetings as required by Contractor.  

7.14 Approvals.

7.14.1  Subcontractor warrants and agrees that it can and will obtain all requisite approvals from Owner as to its eligibility to serve as a Subcontractor, and approvals of all materials and performance of the work as required by the Subcontract Documents.
7.14.2  Subcontractor shall deliver to Contractor copies of shop drawings, cut sheets, samples and material lists required by Contractor or the Subcontract Documents within sufficient time so as not to delay performance of the Project or within sufficient time for Contractor to submit the same within the time stated in the Contract Documents, whichever is earlier. Any deviation from the Subcontract Documents shall be identified on shop drawings so that they are readily apparent to Contractor.  Notwithstanding any general approval granted by Contractor or Owner, all Work shall be in accordance with the Subcontract Documents. 
7.15 Signs.  Subcontractor shall not place any temporary or permanent signs on any portion at the Project except upon prior written authorization of Contractor.

7.16 Jobsite Offices, Tool Sheds & Boxes.  If Subcontractor provides sheds, tool boxes, or temporary offices at the jobsite, it shall locate, relocate, or remove such facilities as directed by Contractor. Contractor shall not be responsible for injury, destruction, loss, theft, or damages to or of any and all property in such facilities, including any clothing, tools, materials or equipment. 
7.17 Subcontractor is Independent Contractor.  Notwithstanding anything to the contrary set forth in this Agreement, Subcontractor has full responsibility for the performance of the Subcontract Work, subject only to the duty of Subcontractor to cooperate with Contractor and other subcontractors.  Subcontractor is under the control of Contractor only with respect to the result of Subcontractor’s work, and not with respect to the details, method, manner, means, techniques, sequences and procedures by which it is accomplished, unless the Subcontract Documents give other specific instructions concerning these matters.  Subcontractor is an independent contractor for all services provided to Contractor, and under no circumstances are the employees of Subcontractor to be considered employees of Contractor.  Subcontractor shall, at its sole cost and expense, and without increase in the Subcontract Price, obtain all necessary permits and licenses therefore; pay all manufacturers, sales, use, processing, Federal and State taxes; pay all required payroll taxes, fees and insurance; pay benefits required by labor agreements or otherwise which are incurred by the Subcontractor whether levied under existing or subsequently enacted laws, rules or regulations.
7.18 Employee Documentation.  No person is permitted to work on the Project site without proof of current worker’s compensation insurance coverage, a completed W-9 form, and, as necessary, an Independent Contractor’s Statement.

7.19 Site Work Rules. Unless otherwise noted, hours of construction are 7:00am – 4:00pm, Monday – Friday, and any time outside of the work hours must have Contractor’s prior approval.  Profanity, unprofessional behavior, loud music, and unkempt appearances will NOT be tolerated.  All radios on the Project site must have the volume kept low - please be respectful of neighbors, clients, and fellow workers.  Smoking is NOT permitted in or near the Project site.  Smoking shall only be permitted in designated areas only, and all butts shall be properly disposed.  Food debris shall be placed into covered trash receptacles.  Any work-related injury shall be immediately reported to Subcontractor’s representative and Contractor.
8.   PERFORMANCE OF WORK

8.1 Layout Responsibility.  Contractor shall establish principal axis lines and levels whereupon Subcontractor shall lay out and shall be strictly responsible for the accuracy of its Subcontract Work and for any loss or damage to other contractors engaged in work on the site by reason of failure of Subcontractor to set out or perform its Subcontract Work correctly.  Subcontractor shall exercise prudence so that actual final conditions and details shall result in reasonably perfect alignment of finish surfaces.
8.2 Materials Furnished by Others.  In the event the Subcontract Work includes installation of materials or equipment furnished by others, it shall be Subcontractor’s responsibility to examine the items so provided and thereupon handle, store and install the items with such skill and care as to insure a satisfactory and proper installation.  Loss or damage due to acts of Subcontractor shall be deducted from any amounts due or to become due to Subcontractor.  

8.3 Substitutions.  No substitutions shall be made in the Subcontract Work without first receiving all approvals, in writing, required under the Contract Documents for substitutions. Subcontractor shall indemnify Contractor for any increased costs, including overhead, incurred by Contractor as a result of such substitutions, whether or not Subcontractor has obtained approval thereof and such costs may be deducted from any amounts due or to become due to Subcontractor.

8.4 Use of Contractor’s Equipment.  Subcontractor, its agents, employees, subcontractors or suppliers shall not use Contractor's equipment or equipment rented by Contractor without the express written permission of Contractor's designated representative.  In the event that Subcontractor or any of its agents, employees, suppliers or lower tier subcontractors utilize any machinery, equipment, tools, scaffolding, hoists, lifts, or similar items owned, leased or under the control of Contractor, Subcontractor shall be liable to Contractor as set out elsewhere in this Agreement for any loss, expense, or damage (including personal injury or death) which may arise from such use, except if such loss, expense, or damage shall be found to have been due to the active negligence of the Contractor or Contractor’s employees.  

8.5 Subcontract Bond.  A performance bond and labor and material payment bond in a form and written by a surety satisfactory to Contractor shall be furnished if requested by Contractor in the full amount of the Subcontract Price and, unless requested to be included in the Subcontract Price, at Contractor's expense, except that such expense to Contractor shall not exceed the standard bond rate for such work.  Subcontractor shall be reimbursed without retainage for the cost of such bond(s) upon receipt of invoice at the time of the first subcontract progress payment.

8.6 Warranty.  Subcontractor warrants its Subcontract Work against all deficiency and defects in materials and/or workmanship.  All Subcontract Work not conforming to the requirements of the Subcontract Documents, including substitutions not properly approved and authorized, shall be considered defective. For the number of years specified in Civil Code section 895, and following, if applicable, or as provided in the Subcontract Documents, whichever is longer, and in any case not less that 2 years from Final Completion, Subcontractor shall replace, or otherwise remedy, at its sole cost and expense and to the satisfaction of Contractor, any or all materials adjudged in good faith by Contractor to be defective or improperly installed as well as guarantee Owner and Contractor against liability, losses or damage to any or all parts of the Subcontract Work arising from said installation for the duration set forth in the Subcontract Documents.  Subcontractor further agrees to furnish any special warrantees that shall be required in accordance with the Subcontract Documents for the Subcontract Work.  All guarantees shall inure to the benefit of Contractor, Owner, their successors or assigns, including equipment warrantees.  Subcontractor shall assign and deliver to Contractor at the time of final completion of its Subcontract Work, any and all manufacturers’ warranties relating to materials and labor used in the Subcontract Work. Subcontractor is required to promptly correct any Sub​contract Work and materials rejected by Contractor or Owner for failing to comply with the Subcontract Documents whether observed prior to the commencement of the warranty period(s) or during the warranty period(s).  This warranty shall apply to all corrective work material and work, and Subcontractor shall remain responsible for defects in materials and/or workmanship not readily discoverable during the warranty period(s). Subcontractor's warranty excludes remedy or damage or defect caused by abuse, modifications not executed by Subcontractor, improper or insufficient maintenance, improper operation, or normal wear and tear under normal usage. Neither final building acceptance nor release of payments by Contractor shall be a waiver of this warranty. This warranty shall be in addition to and not in limitation of any other warranty or remedy authorized by law or by the Subcontract Documents.

8.6.1 Additional Terms Applicable To Subcontracts Which Include Roofing, Sheet metal, Caulking And/Or Waterproofing Work: Subcontractor agrees to maintain roofing, waterproofing, gravel stops, flashings and counter flashings in a watertight condition. If the waterproofing or roof leaks, Subcontractor agrees to make the necessary permanent repairs immediately to produce a watertight condition and agrees to reimburse Contractor for any costs required to repair water damage caused by the leaks including but not limited to the walls, ceilings, fixtures, furnishings, paintings or decorating, etc. Subcontractor will remove and replace any work necessary to gain access to the roofing or waterproofing membranes being maintained.

8.6.2 Additional Terms Applicable To Subcontracts Which Include Plumbing, Heating, Air Conditioning, Electrical, Fire Sprinkler Or Process Piping Work:  Subcontractor shall be responsible for all damages to the building, furnishings and all improvements included in the Contract caused by leaks in the piping or conduit systems installed hereunder, or due to leaks where pipes or conduits go through walls or slabs where the joints around such pipes or conduits are to be watertight. Subcontractor shall repair at its expense all damage so caused or will reimburse Contractor for any costs required to repair water damage caused by such leaks including but not limited to the walls, ceilings, fixtures, furnishings, paintings or decorating, etc.

8.6.3 Additional Terms Applicable To Subcontracts Which Include Glass And Glazing, Curtain Or Window Wall, Skylight, Or Store Front Work: Subcontractor shall be responsible for all damages to the building and furnishings, and to all improvements, caused by leaks through, under or around such work.  Subcontractor shall remove and replace any work as required to gain access to sources of leakage to be corrected.

8.6.4 Additional Terms Applicable To Subcontracts Which Include Design-Build Work: Subcontractor acknowledges that it is performing the work of the Subcontract on a design build basis, and further warrants that its design meets the following criteria:

8.6.4.1     All technical or performance criteria described in the Subcontract Documents;

8.6.4.2     The standard of care for the design of such system which is customary in the industry in the location of the project; and

8.6.4.3     The design is consistent with, and has been coordinated with the plans, specifications and the work of all other trades affected by the Subcontract Work and/or working in the contiguous area, and Subcontractor specifically agrees to coordinate its design with the work, including the shop drawings, of all others working in contiguous areas.

8.6.5 Additional Terms Applicable To Subcontracts to Which SB 800 Applies: Subcontractor shall perform such acts to the fullest extent required to comply with California Civil Code section 895, including but not limited to investigating the cause and possible remedies for any claimed defect in the Subcontract Work and participating in dispute resolution procedures.  These obligations are in addition to Subcontractor’s duties to defend and indemnify Contractor.
9.   DEFAULT

9.1 Failure of Performance.

9.1.1 Notice to Cure.  If Subcontractor refuses or fails to supply enough properly skilled workers or proper materials, or maintain the schedule or work, or fails to make prompt payment to sub-subcontractors for materials, labor, services or equipment, or disregards laws, ordinances, rules, regulations or orders of any public authority having jurisdiction, or fails in any respect to perform the Subcontract Work properly and diligently, or otherwise is guilty of a material breach of a provision of this Agreement, Subcontractor shall be deemed in default of this Subcontract.  If Subcontractor fails within three (3) working days after receipt of written notice to commence and continue correction of such default with diligence and promptness satisfactory to Contractor in its sole discretion, then Contractor, without prejudice to any rights or remedies, shall have the right to any or all of the following remedies:

9.1.1.1     Supply such number of workers and quantity of materials, equipment and other facilities as Contractor deems necessary for the completion of the Subcontract Work, or any part thereof which Subcontractor has failed to complete or perform after the above notice, and to charge the cost thereof to Subcontractor, who shall be liable for the payment of same including Contractor’s reasonable overhead, profit and attorneys' fees;

9.1.1.2     Contract with one or more additional Subcontractors or Vendors to perform such part of the Subcontract Work as Contractor shall determine or provide the most expeditious completion of the Project and charge the cost thereof to Subcontractor, who shall be liable for the payment of same including Contractor’s reasonable overhead, profit and attorneys' fees;

9.1.1.3     Withhold or deduct payment of any monies due or to become due Subcontractor pending corrective action to the extent required and to the satisfaction of Contractor; and 

9.1.1.4     In the event of an emergency Contractor may proceed as above without notice.

9.1.2 Termination.  If Subcontractor fails to commence and satisfactorily continue correction of a default within three (3) working days after receipt by Subcontractor of written notice from Contractor, then Contractor may, in lieu of or in addition to the remedies set out above, issue a second written notice, to Subcontractor and its surety, if any, stating that if Subcontractor fails to commence and continue correction of a default within 72 hours after receipt by Subcontractor of the second written notice, this Subcontract shall be deemed terminated and Contractor may use any materials, implements, equipment, appliances or tools furnished by or belonging to Subcontractor to complete the Subcontract Work and furnish those materials, equipment and/or employ said workers as Contractor deems necessary to maintain the orderly progress of the Subcontract Work and/or Work.  All of the costs, including reasonable overhead and attorneys’ fees incurred by Contractor in so performing the Subcontract Work shall be a charged expense against Subcontractor and Contractor shall have the right to deduct such expense from monies due or to become due to Subcontractor, whether on the Project at issue or another Project.  Subcontractor shall be liable for the payment of any amount by which such expense may exceed the unpaid balance of the Subcontract Price.  Contractor shall be entitled to withhold all funds owing to Subcontractor until Final Completion of the Project.  Subcontractor shall also be liable to Contractor for all damages, expenses, and costs, including attorney’s fees and expert costs, related to or arising out of such termination.
9.1.3 Use of Subcontractor’s Equipment.  If Contractor performs work under this article or sublets such work to be so performed, Contractor and/or the persons to whom work has been sublet shall have the right to take and use any materials, implements, equipment, appliances or tools furnished by, belonging or delivered to Subcontractor and located at the Project.

9.2 Bankruptcy.
9.2.1 Termination Absent Cure.  If Subcontractor files a petition under the Bankruptcy Code, this Subcontract shall terminate if Subcontractor or its trustee rejects this Subcontract or, if there has been a default, it is unable to give adequate assurance that it will perform as required by this Subcontract or otherwise is unable to comply with the requirements for assuming this Subcontract under the applicable provisions of the Bankruptcy Code.
9.2.2 Interim Remedies.  If Subcontractor is not performing in accordance with the Schedule of Work at the time a petition in Bankruptcy is filed, or at any subsequent time, Contractor, while awaiting the decision of Subcontractor or its trustee to reject this Subcontract or assume this Subcontract and provide adequate assurance of its ability to perform hereunder, may avail itself of such remedies under this Agreement as are reasonably necessary to maintain the schedule of Work.  Contractor may offset against any sums due or to become due to Subcontractor all costs incurred in pursuing any of the remedies provided hereunder, together with Contractor's reasonable overhead and direct Project expenses incurred in pursuing such remedies, including without limitation, its reasonable attorneys' fees, and, at Contractor's discretion, a reasonable profit.  Subcontractor shall be liable for the payment of any amount by which such costs may exceed the unpaid balance of the Subcontract Price.

9.3 Termination or Suspension for Convenience.  Contractor has the right to order Subcontractor in writing to suspend, delay or interrupt all or any part of the Subcontract Work for such period of time as may be determined to be appropriate for the convenience of Contractor.  Contractor also reserves the right to terminate the Subcontract for convenience of Contractor.  Any such order or termination shall be by service of written notice to Subcontractor's place of business. Upon receipt of such notice, Subcontractor shall, unless directed otherwise, immediately discontinue the Subcontract Work and placing of orders in connection with the Subcontract, and thereafter shall do only such Subcontract Work as may be necessary to preserve and protect the Subcontract Work already in progress and material and equipment on the job site. In the event of termination, Subcontractor shall be entitled, at Contractor’s sole discretion, only to compensation in the lesser amount of either:
9.3.1 Cost of the Subcontract Work actually completed plus 15% of cost of the Subcontract Work actually completed for all field supervision, overhead and profit;

9.3.2 A percentage of the Subcontract amount which reflects the value of Subcontract Work actually completed in proportion to the Subcontract amount; or

9.3.3 The amount allowed under the Contract Documents.

There shall be deducted from such sums as provided in this Article the amount of any payments made Subcontractor prior to the date of termination of the Subcontract. Subcontractor shall not be entitled to any claim, or claim of lien against Contractor or against Owner for any additional compensation or damages in the event of such suspension or termination. In the event of Owner’s termination of its contract with Contractor, Owner shall be entitled, at its sole discretion, to terminate this Subcontract or require Subcontractor to assign this Subcontract to Owner or another contractor.

In the event of termination or suspension not the fault of or caused by Subcontractor, Subcontractor shall notify Contractor in writing within 3 working days after receipt of Contractor’s order of the effect of such order on the performance of the Subcontract Work, and Subcontract Price or Subcontract Time may be adjusted by a Change Order for any increase in the time or cost of performance of this Agreement caused by such termination, suspension, delay or interruption, and, if this Agreement is terminated for convenience, Subcontractor shall be entitled to an adjustment in the Subcontract Price consisting of its reasonable direct closeout costs less partial payments previously made.  Such adjustments shall be expressly conditioned on Contractor’s receipt of the same from Owner, unless such termination or suspension is unrelated to the Owner’s, or its agent’s, actions or conduct, or failure to act.  However, neither the Subcontract Price nor the Subcontract Time shall be adjusted under this article for any termination, suspension, delay or interruption to the extent that performance would have been so suspended, delayed or interrupted by the fault or negligence of Subcontractor. 

10.   LABOR

10.1 Labor Harmony.  If by reason of strikes, picketing or disputes of any nature between Subcontractor and any individual, group or organization or informational picketing of any kind, Subcontractor should for a period of three (3) consecutive days, be unable to supply enough properly skilled workers or materials or equipment to perform the Subcontract Work, then Contractor may terminate this Agreement for default.  

11.   SUBCONTRACTOR’S LIABILTY

11.1 Responsibility for Work.  Subcontractor assumes the entire responsibility and liability for all work, supervision, labor and materials provided hereunder, whether or not erected in place, and for all plant, scaffolding, tools, equipment, supplies and necessary items provided by Subcontractor until final acceptance of the work.  In the event of any loss, damage or destruction thereof from any cause, Subcontractor shall be liable therefor, and shall repair, rebuild and make good said loss, damage or destruction at Subcontractor's cost.

11.2 Performance Failure.  Subcontractor shall be liable to Contractor for all costs and consequences, direct or indirect, which Contractor incurs as a result of Subcontractor's failure to perform this Subcontract, or any part hereof, in accordance with its terms.  Subcontractor's failure to perform shall include, but not be limited to, the failure of its suppliers and/or subcontractors of any tier to perform.  The liability of Subcontractor and its bonding company (if any) shall include, but not be limited to, (1) liquidated or actual damages and other delay costs payable by Contractor; (2) Contractor's increased costs of performance, such as extended overhead and other costs resulting from Subcontractor-caused delays or improper Subcontractor work; (3) warranty and rework costs; (4) liability to third parties; (5) cost to complete the Subcontract Work; (6) reasonable attorney fees and related costs; and (7) sums equal to benefits paid for or on behalf of Subcontractor or to Subcontractor's employees, including but no limited to, where such benefit payments are charges to the Contractor under any merit plan or to Contractor's individual reserve account pursuant to any workers' or unemployment compensation insurance policy or statute.

11.3 Indemnification.  With the exception that this Section shall in no event be construed to require indemnification by Subcontractor to a greater extent than permitted under the statutes or public policy of the State of California, Subcontractor shall defend, indemnify, and save harmless Contractor, including its officers, directors, partners, joint venturers, agents, employees, affiliates, parents and subsidiaries, and each of them, of and from any and all claims, demands, causes of action, damages, costs, expenses, actual attorneys' fees, losses or liabilities, in law or in equity, of every kind  and nature whatsoever ("Claims") arising out of or in connection with Subcontractor's obligations under this Subcontract.  Subcontractor's duties under this Section shall apply to Claims for, but not limited to:

(a)  Personal injury, including, but not limited to, bodily injury, emotional injury, sickness or disease, or death to persons, including, but not limited to, any employees or agents of Subcontractor, Owner, Contractor, or any other subcontractor and/or damage to property of anyone (including loss of use thereof) caused or alleged to be caused in whole or in part by any act or omission of Subcontractor, its employees, agents, sub-subcontractors and others for whom Subcontractor is responsible.

(b)  Damages and penalties imposed on account of the violation of any law, order, citation, rule, regulation, standard, ordinance or statute, caused by the action or inaction of Subcontractor.

(c)  Infringement of any patent rights which may be brought against the Contractor arising out of the Subcontract Work.

(d)  Claims and liens for labor performed or materials used or furnished to be used in performance of the Subcontract Work, including all incidental or consequential damages resulting to Contractor from such claims or liens.

(e)  Any violation or infraction by Subcontractor of any law, order, citation, rule, regulation, standard, ordinance or statute in any way relating to the occupational health or safety of employees, including, but not limited to, the use of Contractor's or others' equipment, hoists, elevators, or scaffolds.

(f)  Any failure or alleged failure to comply with the terms of this Subcontract or the Subcontract Documents.

The indemnification requirements of this Section shall extend to Claims occurring after this Subcontract is terminated as well as while it is in force. Such indemnity provisions apply to the fullest extent permitted by law, regardless of any passively negligent act or omission of Contractor, or its agents or employees. Subcontractor shall not be obligated to indemnify Contractor for Claims arising from the active negligence, sole negligence, or willful misconduct of Contractor, or its agents, employees or independent contractors who are directly responsible to Contractor, or for defects in design furnished by such persons, or for Claims that do not arise out of the Subcontract Work.

Except as otherwise provided by the statutes or public policy of the State of California, Subcontractor's obligations under this Section do not affect, and are not affected by, the insurance required of Subcontractor under this Agreement.

With respect to Claims by an employee of Subcontractor, anyone directly or indirectly employed by Subcontractor or anyone for whose acts it may be liable, the indemnification obligation under this Section shall not be limited by a limitation on the amount or type of damages, compensation or benefits payable by or for Subcontractor under workers' compensation acts, disability benefit acts or other employee benefit acts.

Subcontractor shall promptly pay and satisfy any judgment or decree that may be rendered against Contractor or its agents or employees, or any of them, arising out of any Claim covered by this Section.
11.3.1  Defense of Claims. 
(a)  With respect to any Claims against Contractor as to which Subcontractor owes to  Contractor a defense obligation, Subcontractor, having considered its options available at law, hereby elects to proceed under California Civil Code Sections 2782(e)(2) and/or 2782.05(e)(2).  Subcontractor shall pay its allocated share with thirty (30) days of receipt of an invoice from the Contractor, including any amounts reallocated upon final resolution of the Claim by settlement or judgment.  Contractor reserves the right to adjust Subcontractor’s allocated share of Contractor’s defense fees and costs from time to time during the pendency of an action or proceeding.  Subcontractor further agrees that upon final resolution of any such Claim, any reimbursement for defense fees and costs previously paid by Subcontractor shall be governed by such provisions of the California Civil Code and the provisions of this Subcontract.
(b)  Subcontractor shall, at Subcontractor's own cost, expense and risk, defend (with counsel designated by Contractor) all Claims as defined in Section 11.1 that may be brought or instituted by third persons, including, but not limited to, governmental agencies or employees of Subcontractor, against Contractor, subject to the provisions of Civil Code Sections 2782(e)(2) and/or 2782.05(e)(2).

(c)  Subcontractor shall reimburse Contractor or its agents or employees for any and all legal expense incurred by any of them in connection herewith, including defense costs incurred before Subcontractor begins participating in Contractor’s defense, or in enforcing the indemnity granted in this Section.
11.3.2  Risk of Loss.  All Work done at the site or in preparing or delivering materials or equipment, or any or all of them, to the site shall be at the risk of Subcontractor exclusively until the completed Work is accepted by Contractor and Owner. The parties recognize that the waiver of subrogation provisions of general liability and the builder’s risk insurance policies referenced in this agreement, if any, may reduce the risk of loss and property damage indemnification obligations of Subcontractor.

11.3.3  Subcontractor's Indemnification and Defense of Owner and Others. With the exception  that this Section 15.4 shall in no event be construed to require indemnification by Subcontractor to a greater extent than permitted under the statutes or public policy of the State of California, Subcontractor shall defend, indemnify, and save harmless Owner, including its officers, directors, partners, joint venturers, agents, employees affiliates, parents and subsidiaries, and each of them, as well as any other persons that Contractor is required to indemnify and defend under the Subcontract Documents, of and from any and all Claims, to the same extent that Contractor is required to defend and/or indemnify Owner and such other persons, but only with respect to Claims arising out of or in connection with Subcontractor's performance under this Subcontract.

11.3.4  Sub-subcontractor Indemnity. Subcontractor shall ensure that its sub-subcontractors of every tier also fully indemnify and defend Contractor, Owner and any other persons that Contractor is required to indemnify and defend under the Subcontract Documents, to the same extent that Contractor is required to indemnify and defend such persons.

11.3.5  Construction of Section.  Notwithstanding any of the provisions of this Section, if it is finally determined by a court of competent jurisdiction that any of such provisions are void or unenforceable under governing law, then such provisions shall be deemed stricken from this Subcontract and the remaining provisions shall remain in full force and effect and shall be construed to provide for the maximum defense and indemnification obligation by Subcontractor permitted by law.

11.4 No Limitation Upon Liability.  In any and all claims against Contractor (including its affiliates, parents, and subsidiaries), and other contractors or subcontractors or any of their agents or employees by any employee of Subcontractor, anyone directly or indirectly employed by Subcontractor or anyone for whose acts Subcontractor may be liable, the indemnification obligation set out in this Article shall not be limited in any way by any limitation on the amount or type of damages, compensation, or benefits payable by or for Subcontractor under workers’ or workmen’s compensation acts, disability benefit acts, or other employee benefit acts.  

11.5 Equipment Use.  In the event that Subcontractor or any of its agents, employees, suppliers, or lower-tier subcontractors utilize any machinery, equipment, tools, scaffolding, hoists, lifts, or similar items belonging to or under the control of Contractor, Subcontractor shall be liable to Contractor for any loss or damage (including personal injury or death) which may arise from such use, except where such loss or damage shall be found to have been due to active negligence of Contractor’s employees operating Contractor-owned or Contractor-leased equipment.  

11.6 Compliance With Laws.  Subcontractor agrees to be bound by, and at its own cost, comply with all federal, state and local laws, ordinances, and regulations (hereinafter collectively referred to as "laws") applicable to Subcontractor's Work, including, but not limited to, equal employment opportunity laws, Minority and Disadvantaged and Women Business Enterprise laws, the Occupational Safety and Health Act in its federal and state versions, and all other laws with which Contractor must comply according to the Contract Documents.  In the event any such laws require physical attachment of specific wording to this Agreement, then such attachments shall be furnished by Contractor and shall be considered a part of this Agreement.

11.7 Intellectual Property Rights.  Except as otherwise provided by the Contract Documents, Subcontractor shall pay all royalties and license fees which may be due on the inclusion of any patented, trademarked, or copyrighted materials in the Subcontract Work.    

12.   INSURANCE

12.1 Subcontractor’s Insurance.  Prior to the start of Subcontractor's performance under the Agreement, and at all times relevant to this Subcontract, Subcontractor shall procure for the Subcontract Work and maintain in force the minimum insurance coverage and limits of liability as set forth in Attachment A hereto.  
13.   DISPUTES

13.1 Face-to-Face Principal Meeting.  In the event of a claim, controversy, or dispute (“Claim”), Subcontractor shall nonetheless proceed with performance of the Subcontract Work and Contractor shall continue to make payments for undisputed work in accordance with the Agreement.  Claims arising out of or related to this Agreement shall first be attempted to be resolved through a face-to-face meeting of a principal from each party where, to the extent practicable, such principal was not the primary person involved with such party’s Work at the Project.  Such meeting shall occur within 20 calendar days following a written demand to the other party.  
13.2 Mediation Pre-requisite  If the parties are unable to resolve the Claim, good faith mediation shall occur and is a condition precedent to arbitration unless the Contract Documents require differently.  A written request for mediation shall be made within 15 calendar days following the date efforts end to resolve the Claim through the principal meeting.  The parties shall agree on one mediator.  A party refusing to mediate in good faith shall not be entitled to prevailing party attorney’s fees related to the Claim in the event of entitlement to such by law.  A mediation shall be in accordance with the then current Construction Industry Mediation Rules of the American Arbitration Association currently in effect, except that the American Arbitration Association is not required to be the mediation provider unless the parties are unable to agree to a mediation within 30 days of a demand for mediation, or on a mediator within 45 days of a demand for mediation.  Following 45 days after a demand for mediation, if a mediator has not been chosen, a party shall request mediation with the American Arbitration Association or JAMS, and a mediator appointed pursuant to the provider’s rules.  The mediator shall be experienced in construction matters and related law.  The request may be made concurrently with the filing of a lawsuit, or demand for arbitration if arbitration is required, but in such event, mediation shall proceed in advance of arbitration or legal or equitable proceedings, which shall be stayed pending mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the parties, the arbitrator, or court order.  The costs of mediation, including the mediator’s fee, shall be split equally among the parties in the mediation.
13.3 Arbitration.  

13.3.1  All Claims between Subcontractor and Contractor arising out of or related to the Agreement, or the breach thereof, except for claims which have been waived hereunder, including by the making and acceptance of final payment, shall be decided by arbitration in accordance with the Construction Industry Arbitration Rules of the American Arbitration Association as modified herein. Notwithstanding anything to the contrary in the rules of the American Arbitration Association, the Parties are not obligated to use the American Arbitration Association as the arbitration forum.  If a demand for arbitration is filed by Subcontractor, Contractor shall advise the Subcontractor within 30 calendar days after the receipt of such a demand for arbitration if Contractor exercises the option to arbitrate or rejects arbitration; such election, once made, shall be binding. The filing of a demand for arbitration by Contractor shall be deemed an election to arbitrate and shall constitute the exercise of the option of Contractor to proceed with arbitration. Contractor may at its sole discretion join or consolidate arbitration with the Owner, Architect, or any other Subcontractor, or any party having an interest in the proceeding. This agreement to arbitrate shall be specifically enforceable under applicable law in any court having jurisdiction thereof. The award rendered by the arbitrators shall be final and judgment may be entered upon it in accordance with the applicable law in any court having jurisdiction thereof.  The Parties agree any arbitration award may be reviewed in a court of competent jurisdiction for errors of law.
13.3.2   Any arbitration related to this Agreement shall be governed by the following rules:
13.3.2.1     Evidence and Expert Testimony.  The California Evidence Code shall govern the arbitration. Expert testimony shall be permitted according to the same standard as allowed in a court of law.
13.3.2.2     Discovery.  The arbitrator shall have to discretion to permit any discovery.  In determining discovery to be permitted, the arbitrator shall balance the Parties’ need for information in order to reach a just resolution with the Parties’ desire for a speedy and economical resolution.    
13.3.2.3     Limit on Arbitrator's Power and Right to Judicial Review.  The arbitrator shall not have the power to commit (a) errors of law or legal reasoning, (b) errors of fact, (c) errors with regard to mixed questions of law and fact. In addition, the arbitrator shall not have the power to render an award (d) not based on substantial evidence, (e) based on evidence not presented at the hearing, or (f) not in conformity with the substantive and procedural law of the state of California. If the arbitrator exceeds any of the foregoing specific powers, the award may be vacated or corrected by filing a petition pursuant to the Act in the Superior Court.  In reviewing the award, the Superior Court shall sit as if it were an appellate court, in all respects, including but not limited to the scope of review. The decision of the Superior Court is, itself, subject to review by the California appellate courts.
13.3.2.4     Reasoned Award.  The arbitrator shall hear and determine the matter, and shall execute and acknowledge the award in writing and cause a copy thereof to be delivered to each of the Parties. The award shall include factual findings, conclusions of law, and the reasons on which the decision is based. The decision of the arbitrator shall be final, binding, and conclusive, except to the extent the decision may be submitted for judicial review as provided herein. The award of the arbitrator may be confirmed by the Superior Court, and such Court may vacate, modify, or correct the award in accordance with the prevailing sections of the Act and in accordance with the terms and conditions herein.
13.3.3   If any Party refuses or neglects to appear at or to participate in arbitration proceedings, the arbitrator is empowered to decide the controversy in accordance with whatever evidence is present by the participating Party or Parties. The arbitrator is authorized to award any party or parties such sums as they deem proper for the time, expense and trouble of arbitration, including arbitration fees.
13.3.4  To the extent not prohibited by their contracts with others, the claims and disputes of Owner, Contractor, Subcontractor and other subcontractors, suppliers and/or materialmen involving a common question of fact or law shall at the sole discretion of Contractor be heard by the same arbitrator(s) in a single proceeding. In this event it shall be the responsibility of Subcontractor to prepare and present Contractor's case, to the extent the proceedings are related to the Subcontract.  Should Contractor enter into arbitration with Owner or others regarding matters relating to the Agreement, Subcontractor shall be bound by the result of the arbitration to the same degree as Contractor. Unless otherwise agreed in writing, Subcontractor shall carry on the Subcontract Work and maintain the schedule of Subcontract Work pending arbitration, and if so, Contractor shall continue to make payments in accordance with the Agreement.

13.4 Owner Involved Disputes.  In the event that any claim shall be made by Owner against Contractor, or vice versa, that any part of the Subcontract Work performed by Subcontractor is defective or fails to comply with the Subcontract Documents, Subcontractor shall perform the work necessary to correct defective work or Subcontract Work not in compliance with the Subcontract Documents to the satisfaction of Owner, including repairs to the work of other trades damaged by the work or rework of Subcontractor, and if Subcontractor disputes the claim of Owner, Subcontractor shall notify Contractor that Subcontractor is performing work under protest, and submit to Contractor in writing a demand for compensation for extra work which Contractor shall submit to the Owner. In the event that Owner shall dispute any charge billed to it by Contractor to cover Subcontractor's demand for cost and compensation for extra work or any item of expense not included in the Subcontract Price (in the opinion of Subcontractor), or damages due to delay caused by Owner, Subcontractor agrees that it shall, with Contractor’s written agreement which shall not be unreasonably withheld, assume the sole burden of prosecuting its claim, including attorney’s fees, costs, and expert costs, in Contractor's name against Owner.  In such event, Subcontractor agrees that it shall be entitled to recover only whatever it may obtain from Owner, if anything, and shall not have, or seek, any recovery or reimbursement from Contractor, and will defend, indemnify, and hold Contractor harmless from any cost or expense arising out of Subcontractor’s action against Owner.  
14.   MISCELLANEOUS

14.1 Lower Tier Provisions.  Subcontractor shall include in all of its subcontracts and purchase orders relating to the Subcontract Work, and all other undertakings between it and its subcontractors and material suppliers for the Subcontract Work, a payment clause that obligates such subcontractor(s) or supplier(s) to pay their respective subcontractors and material suppliers for satisfactory performance within ten (10) calendar days of receipt of such amounts from Subcontractor. 
14.2 Inconsistencies and Omissions.  Should inconsistencies or omissions appear in the Subcontract Documents, it shall be the duty of Subcontractor to so notify Contractor in writing within three (3) working days of Subcontractor’s discovery thereof, and Subcontractor shall comply with Contractor’s instructions with respect thereto.

14.3 Severability and No Waiver.  The partial or complete invalidity of any one or more provisions of this Subcontract shall not affect the validity or continuing force and effect of any other provision.  The failure of either party hereto to insist, in any one or more instances, upon the performance of any of the terms, covenants or conditions of this Subcontract, or to exercise any right herein, shall not be construed as a waiver or relinquishment of such term, covenant, condition, or right as respect further performance.

14.4 Governing Law.  The law of the State of California shall govern this Agreement.

14.5 Titles.  Titles given to Articles of this Agreement are for ease of reference only and shall not be relied upon or cited for any other purpose.

14.6 Binding Agreement.  This Agreement shall be binding upon, and inure to the benefit of, each party’s respective successors, assigns and heirs.
14.7 Integration.  All previous oral or written promises, agreements, and/or repre​sen​tations relating to this Agreement are hereby superseded to the extent they may be inconsistent herewith, it being expressly agreed and understood that the terms and provisions of this Agreement shall constitute the full and complete agreement between Contractor and Subcontractor.  This is an integrated agreement.
14.8 Interpretation.  Each party has had a fair and complete opportunity to review this Agreement and seek the advice of counsel prior to signing.  This Agreement shall not be construed as having been drafted by either party.  
14.9 No Third Parties.  There are no third party beneficiaries of this Agreement.  Nothing in this Agreement, whether express or implied, is intended to confer any rights or remedies under or by reason of this Agreement on any persons or entities other than the parties to it and their respective agents and officers.
14.10 Warranty of Action.  Each signor, by affixing his or her signature hereto, represents and warrants that he or she is authorized to do so by the Charter, Articles of Incorporation, Bylaws, Operating Agreement, governing body, and/or Board of Directors of the entity for which he or she is executing this Agreement, and that his or her signature shall cause this Agreement to be binding upon such entity.

14.11 Amendments.  No addition to, deletion from or modification of any term or provision of this Agreement shall be effective unless it is made in a writing signed by the parties hereto.
14.12 Cancellation of Master Subcontract Agreement.  This Agreement shall remain in effect until cancelled.  This Agreement may be cancelled by any party upon written notice to the other party.  In the event of cancellation, this Agreement shall remain in full force and effect for all existing Work Orders.  
[signatures on following page]

	CONTRACTOR:
	SUBCONTRACTOR:

	Signed:  





	Signed:  






	Name:  





	Name:  






	Title:  






	Title:  








Attachment A
Conditions of Insurance

1) Subcontractor’s Insurance. Prior to the start of Subcontractor's performance under the Agreement, Subcontractor shall procure for the Subcontract Work and maintain in force the following minimum insurance coverage and limits of liability.    

i) Commercial General Liability Insurance.   Subcontractor shall maintain Commercial General Liability insurance covering all operations by or on behalf of Subcontractor, providing insurance for bodily injury liability and property damage liability for the limits of liability indicated below and including coverage for, premises and operations, Products/Completed Operations, Broad Form Property Damage including Completed Operations for a period of 10 years, Personal Injury with Employment Exclusion deleted, Blanket Explosion, Collapse, and Underground Hazards, and Blanket Contractual Liability insurance applicable to the Subcontractor's indemnity obligations and other contractual indemnity assumed by Subcontractor under the Subcontract Documents.  The limits of liability shall not be less than a Combined Singe Limit for bodily injury, property damage, and personal injury of $1,000,000 for each occurrence and $2,000,000 in the aggregate.
ii) Comprehensive Automobile Liability Insurance.   Subcontractor shall carry automobile liability insurance including coverage for all owned, hired and non-owned automobiles.  The limits of liability shall be not less than $1,000,000 combined single limit each accident for bodily injury and property damage.
iii) Workers’ Compensation and Employer’s Liability Insurance.  Workers’ Compensation Insurance shall be provided as required by any applicable law or regulation.  Employer’s Liability Insurance shall be provided in amounts not less than: $1,000,000 each accident for bodily injury by accident, $1,000,000 policy limit for bodily injury by disease; and $1,000,000 each employee for bodily injury by disease.

iv) If the Subcontract Work involves the provision of any professional or design services, including but not limited to any design, engineering or architectural specifications, opinions, drawings and/or certification(s), Subcontractor shall procure and maintain Professional Liability and Errors & Omissions insurance, with Contractor named as an additional insured, at policy and occurrence limits of not less than $1,000,000.

v) Subcontractor shall maintain in effect all insurance coverage required under this Article, or by the other Contract Documents, at Subcontractor's sole expense and with insurance companies acceptable to Contractor.  Contractor expressly reserves the right to disapprove of the insurance company proposed to be used by Subcontractor and to require that an acceptable company write Subcontractor’s policies.  Contractor may not, however, arbitrarily or unreasonably withhold its acceptance of a proposed insurance company.  In the event Subcontractor fails to obtain or maintain any insurance coverage required under this Subcontract, Contractor may purchase such coverage and charge the expense thereof to Subcontractor. Contractor's approval, purchase, or maintenance of any insurance under this Subcontract shall not constitute a limitation on, or otherwise affect in any way, Subcontractor's liability obligations under this Agreement.

vi) Subcontractor's insurance policies shall be written on an occurrence basis, with no "sunset" clauses, and shall not contain coverage exclusions for the number of units being built within the project.  Subcontractor waives all rights of subrogation for losses or damages under all such policies and/or other property or equipment insurance applicable to the Work, to the Project, or to equipment used in the performance thereof.  Subcontractor's insurance policies shall be endorsed to permit waiver of subrogation.  
vii) Any deductible amount applied to any loss payable under the Builders Risk Insurance shall be borne by the insured's interest whose Work is damaged in direct proportion as their individual losses shall bear to the total loss, regardless of whether such loss is to work installed and completed, to materials stored on or off site, or to materials in transit.  Contractor and the Owner neither represent nor assume responsibility for the adequacy of the Builders Risk Insurance to protect the interests of the Subcontractor.  It shall be the obligation of the Subcontractor to purchase and maintain any supplementary property insurance that it deems necessary to protect its interest in the Work.

2) Additional Insureds. Except for Worker's Compensation insurance policies, Subcontractor shall cause an endorsement to issue for all its insurance policies to name Contractor and Owner, including their respective affiliates, parents, and subsidiaries, and assigns as additional insureds.  The policy shall be endorsed to stipulate that the insurance afforded the additional insureds shall apply as primary insurance and that any other insurance maintained by the additional insureds shall be excess only and shall not be called upon to contribute with this insurance.  Coverage for the additional insureds shall be by an endorsement providing coverage at least as broad as Additional Insured (Form B) endorsement for CG2010 as published by the Insurance Services Offices (ISO) 11/85.

3) Required Certificates of Insurance and Endorsement Forms. Prior to commencement of the Work, or within five (5) days from the date of execution of this Agreement, whichever is sooner, and as a condition precedent to payment for the Subcontract Work, Subcontractor shall provide Contractor with Certificates of Insurance in a form acceptable to Contractor which shall provide satisfactory evidence that Subcontractor has complied with all insurance requirements of this Agreement.  Such Certificates of Insurance and/or endorsement forms shall include a provision that the coverages afforded thereunder shall not be cancelled, nor non-renewed, nor restrictive modifications added, without at least thirty days prior written notice given to Contractor unless a longer period is specifically required by the Contract Documents, in which case the longer period shall apply.
4) Deductibles or Self-Insured Retentions.  The required insurance shall not include self-insured retentions or deductibles greater than $10,000, and shall not contain any limitation as to who can pay any and all deductibles or self-insured retentions. 
5) No Waiver.   Failure of Contractor to enforce in a timely manner any of the provisions of these insurance requirements shall not act as a waiver to enforcement of any of these provisions at a later date in the performance of this Agreement.  Any exceptions to the provisions of these insurance requirements must be delineated in the Contract Documents.
[GC’s logo and license number here]

SUBCONTRACTOR WORK ORDER
CONTRACT #:
THIS WORK ORDER effective as of the date set out below, is by and between “Subcontractor,"

	Subcontractor Name:
	

	Address:
	

	Telephone Number:
	

	Facsimile:
	

	E-mail:
	

	License Number:
	

	Tax ID Number:
	


and 

[GC’s name here]


("Contractor") to perform part of the Work on the following Project: 
	PROJECT NAME:
	

	OWNER:
	

	LOCATION:
	

	LENDER:
	


1. Subcontractor’s Scope of Work shall conform to the Subcontract Documents and is described as:

	[May incorporate proposal by reference, however, watch out for and strike

inappropriate conditions, exclusions and disclaimers in proposal]

	

	

	


	2. Subcontract Price  $










	3. Subcontract Time
	Start Date: 







	
	Completion Date: 






	
	OR:  Days:

 






4. The following exhibits are attached hereto and incorporated herein:

	DATE
	EXHIBIT/DOCUMENT

	
	

	
	

	
	


5. Subcontractor represents and agrees that it has a copy of and is bound by the terms of the Master Subcontract Agreement dated: _______ for all work performed in connection with this Agreement (“Subcontract Work”).  The Master Subcontract Agreement is made a part of and incorporated into this Agreement as though fully set forth herein, notwithstanding that a copy is not attached to this Agreement.

6. Prior to performing any Subcontract Work or delivering materials or equipment to project, Subcontractor shall comply with the insurance requirements of this Agreement, including providing Contractor with proper insurance certificates and endorsements, including certificates of insurance evidencing Contractor and Owner as an additional insured as required by the Master Subcontract Agreement.  

7. By delivering materials or performing labor, Subcontractor agrees to be bound by this Agreement and the Master Subcontract Agreement, whether or not signed by either Party. 
8.  Agreed and accepted:

Effective date of this Work Order:  




	CONTRACTOR:
	SUBCONTRACTOR:

	Signed:  





	Signed:  






	Name:  





	Name:  






	Title:  






	Title:  







	NOTE: Please sign and return 2 copies to: 

[General Contractor Contact Info here]


[GC’s logo and license number here]

SUBCONTRACTOR CHANGE ORDER NO. _______
CONTRACT #:

	Subcontractor Name:
	

	Address:
	

	Telephone Number:
	

	Facsimile:
	

	E-mail:
	

	License Number:
	

	Tax ID Number:
	


PROJECT ADDRESS: 

I. GENERAL SCOPE OF WORK DESCRIPTION:
Pursuant to the Master Subcontract between Subcontractor and Contractor dated _____, Subcontractor agrees to perform the following additional work:

II. LUMP SUM PRICE FOR ALL WORK ABOVE:  $ 

The Contract Price shall be increased or decreased by this dollar amount.  

III. ADDITIONAL TIME NEEDED FOR ALL WORK ABOVE:  _____ DAYS

The Contract Schedule shall be extended by this amount of time.

Prior Completion Date was:    

The new Completion Date is:  

IV. ACCOUNTING SUMMARY

	A. Original Contract Amount:
	$

	B. Net Change by all prior Change Orders:
	$

	C. Adjusted Gross Contract Amount prior to this Change Order:
	$

	D. Amount of this Change Order
	$

	E. Adjusted Contract Price including this Change Order:
	$


GENERAL CONDITIONS

A. PAYMENT
Payment for this Change Order is due according to the terms of the Master Subcontract unless otherwise agreed by Contractor and Subcontractor.  

B. INCORPORATION
This Change Order, by agreement of Contractor and Subcontractor, is incorporated by reference into the Master Subcontract. All terms and conditions of the Master Subcontract apply to this Change Order.

The parties have read and understood the Change Order above, and agree to all of its terms.

Effective date of this Change Order:  




	CONTRACTOR:
	SUBCONTRACTOR:

	Signed:  





	Signed:  






	Name:  





	Name:  






	Title:  






	Title:  








	NOTE: Please sign and return 2 copies to: 

[General Contractor Contact Info here]


1 of 1
Contractor’s Initial ______     

Subcontractor’s Initial ______

