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Earl Grey
Date of Complaint: 

July 07, 2014
Date of Report: 

November 20, 2014
Section of the Act:
Discrimination in respect of employment based upon sexual harassment contrary to s. 5(2) of the Act.

A. 
Nature of Allegation
1.
Ms. Mango alleges that she was sexually harassed in the workplace and that when she brought this to the attention of her supervisors, she was terminated from her employment with Kettle Inc.
B. 
Undisputed Background information


2.
Ms. Mango was hired with Kettle Inc on January 30, 2014.

3.
On March 24, 2014 Ms. Mango contacted Kettle Inc Human Resources to inform them that she believed she had been sexually harassed by another employee.

4.
On March 25, 2014, Ms. Mango was moved from the office where she would have contact with the alleged harasser to the Sheppards Bay location of Kettle Inc.

5.
On March 26, 2014 the alleged harasser was issued, and signed, a “Notice of Complaint and Conditions of Resolution” letter, which included provisions that he was to have no direct contact with Ms. Mango.

6.
On April 15, 2014, Ms. Mango’s employment with Kettle Inc was terminated.
C.  
Parties and Persons involved 

7.
Charlene Mango:

Complainant

Kettle Inc


Respondent

Larry Writer:


Alleged Harasser

M.J Schweppes:

Human Resources Manager for Kettle Inc
J.L. Drysdale


Vice President, Atlantic Canada for Kettle Inc
D.  
Complainant’s Position
8.
Ms. Mango’s allegations are as set out in the complaint form signed on July 04, 2014. 

E.  
Respondent’s Position
9.
Kettle Inc’s position is as follows:

i)
Ms. Mango’s allegations of sexual harassment were dealt with immediately and appropriately, and;

ii)
Ms. Mango’s termination was due to a shortage of work and her sexual harassment complaint was not a factor in her termination.
F.  
Issues to be considered
Does the evidence support a case of discrimination on account of sexual harassment as alleged by the Complainant? 

If the evidence supports a case of discrimination on account of sexual harassment, does the Respondent have a valid, non-discriminatory defence?

G.  
Evidence for individual allegations and issues
10.
A Resolution Conference on this matter was held on November 16, 2014.  In attendance were Ms. Mango, Phil Cooper, M.J. Schweppes, J.L. Drysdale and Crysta Black.

i.
Witness Statements: 

10.
Charles Mango stated substantially as she did in her Complaint Form.  She noted that she did not feel supported through Kettle’s complaint process, and that she had expected more follow-up from Ms. Scheweppes.  She also stated that she did not believe that Mr. Writer was “dealt with” properly and that Ms. Scheweppes had assured her that Mr. Writer would be required to undergo “counselling” as a condition of his continued employment.
11.
Phil Cooper is Ms. Mango’s partner and attended the Conference in support of Ms. Mango.  He corroborated her concerns about “rocking the boat” as a new employee should she file a formal complaint with Kettle, and raised concerns about Kettle’s hiring process.

12.
M.J. Schweppes is the Human Resource Manager for the Atlantic Canada division of Kettle Inc.  She is responsible for approximately 350 employees in the region.  She stated that she felt that she personally, and Kettle in general had responded appropriately to Ms. Mango’s complaint.  She stated that she held meetings with Ms. Mango and the relevant executives within hours of being notified of Ms. Mango’s complaint.  She stated that once a course of action was decided upon, she and Kettle Inc acted swiftly and appropriately to remove her from contact with Mr. Writer and to ensure that he had no further contact with her.  She noted that Mr. Writer did not dispute the allegations against him, and as such he was placed on notice that any further conduct of this nature would result in additional corrective action, up to and including termination.
13.
Ms. Schweppes stated that she was upset and frustrated to learn that Ms. Mango did not consider that she had been supportive through the process or afterward, noting that they had several meetings and email exchanges.  She stated that in all of those communications, Ms. Mango had indicated a high degree of satisfaction with Kettle’s response to her complaint.  She also noted that she was clear that should Ms. Mango need any additional assistance or support, she should contact her immediately but that Ms. Mango did not contact her on the issue, other than to thank her for her help.

14.
J. L. Drysdale is the Vice President of the Atlantic Canada division of Kettle Inc.  He stated that he was the final decision maker on both Ms. Mango’s hiring as well as her termination.

15.
Mr. Drysdale stated that Ms. Mango’s termination was in no way linked to her complaint of sexual harassment.  He stated that he believed that the complaint was dealt with fairly and objectively, and that there was no ground for a human rights complaint.  He stated that the termination of Ms. Mango’s employment was for business reasons only – that the contracts for which she was hired to work on had not materialized and as such there was no work for her.  He also stated that Ms. Mango was hired as a casual employee and still on her probationary period so even the severance pay which was provided to her was not a requirement.
16.
Mr. J.L. Drysdale noted that between the time of Ms. Mango’s hiring and the date of the Resolution Conference, twenty one other employees had either resigned, retired, transferred or been terminated or laid off for lack of work and that none of those employees had been replaced.  He further stated that neither Ms. Mango’s position, nor the position of another person in her team (a staff of seven people) who recently resigned have been filled – all due to lack of work.
ii.
Documentary Evidence:

17.
Ms. Mango’s offer of employment from Kettle was examined, and did corroborate Mr. Drysdale’s assertion that Ms. Mango was hired as a casual employee.
18.
The list of positions now vacant due to termination, resignation, lay off and retirement was also provided and examined.

19.
Copies of relevant email exchanges were also provided and examined. Three in particular are relevant to this report:


i)
a March 25, 2014 email from Ms. Mango to Ms. Schweppes reads:

Just wanted to thank you again for everything.  You dealt with this precisely how I wanted to see it dealt with.  Quickly, quietly and effectively.

I really appreciate it and I will be in touch as often as needed;
ii)
a March 27, 2014 email from Ms. Black to Ms. Mango in which Ms. Black notes that she doesn’t “have any other direction for [Ms. Mango].  I guess we’re waiting to see if these opportunities pan out”, and;
iii)
an email exchange between Ms. Leppard and Ms. Mango on March 27th in which Ms. Schweppes states “[a]nd, again, I’d like to reiterate that if you have any questions or concerns you should come to me.”  Ms. Mango responds to this email by saying “Thanks MJ!  I will do that. (”

20.
The “Notice of Complaint and Conditions of Resolution” letter to Mr. Writer, signed by Mr. Drysdale and Mr. Writer, which states that Mr. Writer is to have no further contact, direct or indirect, with Ms. Mango, to remove her contact information from his personal and work mobile devices and to channel any necessary work related contact through senior managers.  Additionally:

as a senior member of our Management team, it is expected that you will represent Kettle Inc. and conduct yourself in a positive and professional manner in keeping with our corporate Code of Ethics at all times.

Failure to comply with any of the above conditions will result in disciplinary action, up to and including termination for cause.  M.J Schweppes, Human Resource Manager, will be monitoring this situation on a regular basis”.

H.  
Analysis
21.
Section 3 of the Nova Scotia Human Rights Act defines sexual harassment as:
(i)
vexatious sexual conduct or a course of comment that is known or ought reasonably to be known as unwelcome,

(ii)
a sexual solicitation or advance made to an individual by another individual where the other individual is in a position to confer a benefit on, or deny a benefit to, the individual to whom the solicitation or advance is made, where the individual who makes the solicitation or advance knows or ought reasonably to know that it is unwelcome, or

(iii)
a reprisal or threat of reprisal against an individual for rejecting a sexual solicitation or advance.

Does the evidence support a case of sexual harassment as alleged by the Complainant?
22.
The evidence does support an allegation of sexual harassment.  Mr. Writer’s acknowledgement of the complaint brought against him is sufficient to establish a prima facie case of sexual harassment, specifically that his comments constitute a “course of comment that is known or ought reasonably to be known as unwelcome.”
23.
However, Kettle Inc. appears to have met, and perhaps exceeded, their duty upon being notified of the existence of this complaint.  Within 48 hours of receipt of the complaint, Mr. Drysdale and Ms. Schweppes had provided her with the necessary opportunity to make her complaint, removed Ms. Mango from contact with Mr. Writer, and concluded their investigation with the Notice of Complaint letter with Mr. Writer.  An employer, upon notice of a situation possibly containing sexual harassment, is required to make these steps.  In this case, it appears that the reaction of Kettle was appropriate, timely and measured.

24.
Ms. Mango alleges that her subsequent termination, approximately two weeks after bringing forward this complaint, is related to the harassment complaint, or is in retaliation for doing so.  This is not supported by evidence, other than the timing.  She alleges that she felt unsupported by Ms. Schweppes, but made no moves to contact Ms. Schweppes other than to thank her and assure her that she would contact her if she needed to.  Ms. Mango’s position, as well as over twenty other positions, were not filled when they became vacant – additional evidence which suggests that the decision to terminate her employment was related to business concerns.  Ms. Black’s email to Ms. Mango, as noted above, demonstrates that there was no work to assign Ms. Mango until other opportunities arose – corroborating further Kettle’s assertions.
If the evidence supports a case of sexual harassment, does the Respondent have a valid, non-discriminatory defence?

25.
As noted above, while the evidence does support Ms. Mango’s complaint of sexual harassment in regard to the comments alleged to have been made by Mr. Writer, that situation appears to have been adequately and effectively addressed by Kettle. 

26.
With regard to Ms. Mango’s allegation that her termination was linked to this complaint, the evidence supports the Respondent's valid, non-discriminatory defence that the decision to terminate her was not based upon the sexual harassment complaint, but rather based on the lack of work available.

I.
Other Relevant Information
27.
During the Resolution Conference, discussion of settlement did occur.  Ms. Mango suggested that the issue would be resolved to her satisfaction via compensation, specifically $10,200 in lost wages (representing four months lost earnings between her termination and her gaining new employment) and $5,000 in general damages for damage to dignity.  Kettle Inc did not agree to this.
28.
Mr. Drysdale suggested that, due to a change in circumstances (specifically that the contract for which Ms. Mango’s expertise had been valuable had been gained the previous week) Kettle Inc was once again interested in obtaining Ms. Mango’s services, and was prepared to offer her a position once more.  Ms. Mango was not interested in this.
J.  
Recommendation
29.
An Investigation Report does not determine whether or not there has been discrimination.  It determines if there are allegations which, if proven on a balance of probabilities, could establish discrimination on the grounds alleged in the complaint.  A Board of Inquiry can only be appointed by the Human Rights Commissioners, not by Commission staff.  The appointment of a Board of Inquiry is the final internal step in the Commission’s process and a number of factors have to be considered by the Commissioners before a Board of Inquiry is appointed, such as deciding whether or not it is in the public interest to appoint a Board of Inquiry. 

30.
I recommend, based on the available information, that the complaint be dismissed pursuant to Section 29 (4)(b) of the Human Rights Act because there is insufficient evidence to support the allegation.
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