Vendor Contract 0000001150

Attachment #1


NEXIC SOFTWARE PURCHASE AGREEMENT
Parties:

This agreement is made and entered into by and between The City of Seattle (“City”), a municipal corporation of the State of Washington and Nexic, Inc. (“Vendor”), a corporation organized and existing under the laws of the State of Utah and authorized to do business in the State of Washington.

Term:

This agreement shall be effective for an initial term commencing on the effective date (defined as date of last signature) and extending for a period of three (3) years.  Upon mutual agreement, this agreement may be extended for an additional term.

Statement of Work:

Vendor shall provide Nexic Synchronis Software to the City.  This agreement is a convenience agreement and software will be ordered by the City on an “As needed basis”.  Except for the purpose of meeting quantity requirements in order to qualify for the quantity discounts described in Appendix A, the City will not be obligated to purchase software/specific quantities of software.  Software will be purchased by the City on a “User Basis” as defined in the Nexic Software License Agreement (Appendix B).

Ordering and Payment:

Various agencies of the City will purchase Nexic software as required and in quantities as needed by downloading the Nexic software from the internet or by calling in an order.  Vendor shall separately invoice each agency of the City.  Each agency of the City will in turn remit payment.
General Requirement:   

The Contractor, at its sole cost and expense, shall perform and comply with all applicable laws of the United States and the State of Washington; the Charter, Municipal Code, and ordinances of The City of Seattle; and rules, regulations, orders, and directives of their respective administrative agencies and officers
Non-Discrimination and Equal Employment Opportunity:
During the term of this Purchase Order/Vendor Contract, the Contractor agrees as follows:  The Contractor will not discriminate against any employee or applicant for employment because of creed, religion, race, color, sex, marital status, sexual orientation, gender identity, political ideology, ancestry, national origin, or the presence of any sensory, mental or physical handicap, unless based upon a bona fide occupational qualification.  The Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their creed, religion, race, color, sex, national origin, or the presence of any sensory, mental or physical handicap.  Such action shall include, but not be limited to the following:  employment, upgrading, demotion, or transfer, recruitment or recruitment advertising layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  The Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the City’s Director of Finance setting forth the provisions of this nondiscrimination clause.

Non-Discrimination in Contracting: 

 Notwithstanding any other provision in this Purchase Order/Vendor Contract, City utilization requirements for Women and Minority Business Enterprises (“WMBEs”) shall not apply to this Purchase Order/Vendor Contract.  No minimum level of WMBE subcontractor participation shall be required as a condition of receiving award of the contract and no preference will be given to a bidder for its WMBE utilization or WMBE status.  Any affirmative action requirements set forth in any federal regulations or statutes included or referenced in the RFQ will continue to apply.  

The City encourages the Contractor to employ a workforce reflective of the region’s diversity. 

a.
Discrimination – The Contractor shall not create barriers to open and fair opportunities for WMBEs to participate in all City contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, sexual orientation or the presence of any mental or physical disability in an otherwise qualified disabled person.

b.
Record-Keeping – The Contractor shall maintain, for at least 12 months after expiration or earlier termination of the term of this Purchase Order/Vendor Contract, relevant records and information necessary to document the Contractor’s utilization of WMBEs and other businesses as subcontractors and suppliers in this contract and in its overall public and private business activities.  The Contractor shall also maintain all written quotes, bids, estimates, or proposals submitted to the Contractor by all businesses seeking to participate as subcontractors or suppliers in the contract.  The City shall have the right to inspect and copy such records.  If this Purchase Order/Vendor Contract involves federal funds, the Contractor shall comply with all record-keeping requirements set forth in every applicable federal rule, regulation and statute referenced in the contract documents.

c.
Affirmative Efforts to Utilize WMBEs – The City encourages the utilization of Minority Business Enterprises (“MBEs”) and Women Business Enterprises (“WBEs”) (collectively, “WMBEs”), in all City contracts.  The City encourages the following practices to open competitive opportunities for WMBEs:

· Placing all qualified WMBEs attempting to do business in The City of Seattle on solicitation lists, and providing written notice of subcontracting opportunities to WMBEs capable of performing the work, including without limitation all businesses on any list provided by the City, in sufficient time to allow such businesses to respond to the written solicitations.
· Breaking down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by small businesses including WMBEs.
· Establishing delivery schedules, where the requirements of the contract permit, that encourage participation by WMBEs.
· Providing WMBEs that express interest with adequate and timely information about plans, specifications, and requirements of the contract.
· Utilizing the services of available minority community organizations, minority contractor groups, local minority assistance offices, the City of Seattle, and other organizations that provide assistance in the recruitment and placement of WMBEs.

Sanctions for Violation – Any violation of the mandatory requirements of this WMBE Utilization provision shall be a material breach of contract for which the Contractor may be subject to damages and sanctions provided for by contract and by applicable law.

Americans with Disabilities Act::   

The Contractor shall comply with all applicable provisions of the Americans with Disabilities Act of 1990 (ADA) in performing its obligations under this Purchase Order/Vendor Contract.  In particular, if the Contractor is providing services, programs, or activities to City employees or members of the public as part of this Purchase Order/Vendor Contract, the Contractor shall not deny participation or the benefits of such services, programs, or activities to people with disabilities on the basis of such disability.  Failure to comply with the provisions of the ADA shall be a material breach of, and grounds for the immediate termination of, this Purchase Order/Vendor Contract.
Fair Contracting Practices Ordinance:
The Contractor shall comply with the Fair Contracting Practices Ordinance of The City of Seattle (Ordinance 119601), as amended.  Conduct made unlawful by that ordinance constitutes a breach of contract.  Engaging in an unfair contracting practice may also result in the imposition of a civil fine or forfeiture under the Seattle Criminal Code as well as various civil remedies. (See SMC 14.10 at http://clerk.ci.seattle.wa.us/~public/code1.htm)
Entire Agreement:
This Agreement, including Appendix A and Appendix B constitutes the entire agreement between the City and the Vendor

IN WITNESS WHEREOF, the City and the Vendor have caused this Agreement to be executed.

Nexic, Inc.





The City of Seattle

By:
ORIGINAL EXECUTED


ORIGINAL EXECUTED
            By NEXIC 10/1/2003



by CITY OF SEATTLE 10/15/2003

APPENDIX A

PRICING FOR

NEXIC SYNCHRONIS 6.FOR PALM 0S

Quantities
1

50

100

500

1000

3000

5000+

Prices

$59.95

$799.95
$1,100.00
$4,000.00
$7,000.00
$18,000.00
Call Vendor

Upgrade Protection:

1 year version upgrade protection
33% of the retail price

Product Upgrade

Upgrade to current version

40% of the retail price

Synchronis 6.0 for Palm OS is licensed by mailbox and, it can be installed on multiple workstations as long as it only accesses the licensed mailbox.

If the City purchases in excess of 400 mailboxes within a period of sixty (60) days following execution of this Agreement, Nexic will provide the City with discounts based on the total quantity purchased by the City.  For example, if one organization purchased 500 mailboxes, and one City agency purchased 50, that agency would be provided with the discounted price for 500 mailboxes.  Following the sixty (60) day period, each individual City agency would pay the quantity discount price for the amount of licenses they order.

The price, discounts, upgrade, and upgrade protection values listed above are subject to change after the sixty (60) period following execution of this Agreement.

APPENDIX B

Nexic Software License Agreement

ATTENTION: THIS IS A LICENSE, NOT A SALE.  PLEASE READ THIS AGREEMENT CAREFULLY.  THIS PRODUCT IS PROVIDED UNDER THE FOLLOWING AGREEMENT AND ALL APPLICABLE ADDENDUMS WHICH DEFINE WHAT YOU MAY DO WITH THE PRODUCT AND CONTAIN LIMITATIONS ON WARRANTIES AND/OR REMEDIES.  THIS LICENSE IS GRANTED BY NEXIC, INC.  BY INSTALLING OR OTHERWISE USING THE SOFTWARE, YOU AGREE TO THE TERMS OF THIS AGREEMENT.  IF YOU DO NOT AGREE WITH THESE TERMS, DO NOT DOWNLOAD, INSTALL OR USE THE SOFTWARE.  THE SOFTWARE MAY NOT BE SOLD, TRANSFERRED, OR FURTHER DISTRIBUTED EXCEPT AS AUTHORIZED BY NEXIC.

This Nexic Software License Agreement ("Agreement") is a legal agreement between You (an entity or a person) and Nexic, Inc.  ("Nexic").  This software product, media (if any) and accompanying documentation (collectively the "Software") is protected by the copyright laws and treaties of the United States ("U.S.") and other countries and is subject to the terms of this Agreement.  If You do not agree with the terms of this Agreement, do not download, install or otherwise use the Software.  The Software is licensed to You, not sold.

The Software may include or be bundled with other software programs licensed under different terms and/or licensed by a vendor other than Nexic.  Use of any software programs accompanied by a separate license agreement is governed by that separate license agreement.  Any third party software that may be provided with the Software is included for use at Your option.  Nexic is not responsible for any third party's software and shall have no liability for Your use of third party software.

LICENSED USE

Commercial Software

"User Object" or "Mailbox" means an object in a single directory tree or email system that has (a) access or use rights to any portion of the Software, or (b) access or use rights to products devices, hardware, or software being managed by the Software, regardless of whether the User Object or Mailbox is assigned to a person or device.

If you acquired the Software on a Mailbox basis, You must acquire a license for each Mailbox.  Each Mailbox accessed or used by the Software must have at least one Mailbox license uniquely assigned to that Mailbox.  If you acquired the Software on a User basis, You must acquire a license for each User Object.  Each person who accesses or uses the Software must have at least one User Object uniquely assigned to that person and access the Software through the User Object.

Provided that You comply with the above requirements, You are authorized to use an unlimited number of copies of the Software.

Evaluation Software.  If the Software is an evaluation version or is provided to You for evaluation purposes, then Your license to use the Software is limited solely to internal evaluation purposes in accordance with the terms of the evaluation offering under which You received the Software and expires 30 days from installation (or such other period as indicated by the Software) and the Software may cease to function.  Unless otherwise authorized by Nexic, Your license to install and use the Software is limited to the greater of (1) one copy of the Software, or (2) the smallest stratification in which Nexic sells licenses for the Software, Upon expiration of the evaluation period.  You must discontinue use of the Software and delete the Software entirely from Your system.  The Software may contain an automatic disabling mechanism that prevents its use after a certain period of time, so You should back up Your system and take other measures to prevent any loss of files or data.  Use of the Software is entirely at Your own risk.

Beta Software.  If the Software is a beta, preview, or pre-release version provided to You for evaluation and testing purposes, then Your license to use the Software is limited solely to internal evaluation and testing purposes in accordance with the terms of the beta offering under which You received the Software and may expire at some future date (or such other period as indicated by the Software) and the Software may cease to function.  Unless otherwise authorized by Nexic, Your license to install and use the Software is limited to the greater of (1) one copy of the Software.  You must discontinue use of the Software and delete the Software entirely from Your system when the Software or evaluation period expires.  The Software may contain an automatic disabling mechanism that prevents its use after a certain period of time, so You should back up Your system and take other measures to prevent any loss of files or data.  Software should not be used in production environments nor with real data.  Software should only be used with test data in test systems.  Use of the Software is entirely at Your own risk.

RESTRICTIONS

License Restrictions.  Nexic reserves all rights not expressly granted to You.  You and the company or organization you represent may not: (1) increase, by any means whatsoever, the number of connections supported by the Software and licensed to You or support more than one connection or user through a single connection; (2) reverse engineer, decompile, or disassemble the Software except and only to the extent it is expressly permitted by applicable law (3) develop, compile, assemble, create or finance the development of software that contains or performs similar functions to or has similar user interface features as Software, (4) modify, alter, rent, timeshare or lease the Software or sub-license any of Your rights under this Agreement; or (5) transfer the Software or Your license rights under this Agreement, in whole or in part.

Suite Licenses.  If Your license to use the Software is for a suite of products, then only one user may use all products in the suite (unless otherwise indicated by the Software).  The suite license does not allow use of individual products in the suite by multiple users.

Upgrade License.  This section applies to You if the Software is an upgrade version or is provided to You as an upgrade.  "Original Product" means the product from which You are upgrading.  You are authorized to use the Software only if You are the sole and original, authorized user of the Original Product and You meet the following conditions: (1) You have acquired the right to use the Software solely to replace the Original Product that You acquired legally and that qualified to be upgraded with the Software under the Nexic policies existing at the time You acquired the Software; (2 You installed and used the Original Product in accordance with the terms and conditions of the applicable license agreement; (3) At the time You acquired the Original Product, You acquired a complete and authentic copy of the Original Product, including all disks and manuals, and not simply a master or license disk; (4) You have not acquired the Original Product as scrap or through a second hand purchase from a dealer, distributor or another end user; (5) You will permanently discontinue use of the Original Product within thirty (30) days of installation of the Software; and (6) You will not sell or otherwise transfer possession of the Original Product.

Additive License.  This section applies to You if You are acquiring the Software to add additional users to a previously acquired product (referred to below as the "Base Product").  You are authorized to use the Software only if You are the sole and original, authorized user of the Base Product and You meet the following conditions: (1) You have acquired the right to use this Software solely to add additional users to the Base Product that You acquired legally; (2) At the time You acquired the Base Product, You acquired a complete and authentic copy of the Base Product, including all disks and manuals, and not simply a master or license disk; and (3) You have not acquired the Base Product as scrap or through a second hand purchase from a dealer, distributor or another end user.

Commercial Public Service Restriction.  The Software is licensed for Your internal use only.  If You are a provider of internet services, remote or hosted management services or information technology outsourcing services, this Agreement does not permit You to use the Software for providing such services.  If You would like to use the Software for any such purposes, You must obtain a separate license from Nexic.

Support.  Nexic has no obligation to provide support for the Software.

OWNERSHIP RIGHTS

No title to or ownership of the Software is transferred to You.  Nexic and/or its licensors owns and retains all title and ownership of all intellectual property rights in the Software, including any adaptations or copies.  You acquire only a license to use the Software.

LIMITED WARRANTY

For thirty (30) days from Your date of purchase, Nexic warrants that (1) any media on which the Software is delivered is free from physical defects; and (2) the Software will substantially conform to the documentation accompanying the Software, If the defective items are returned to Nexic or if You report the nonconformity to Nexic within thirty (30) days from the date of purchase, Nexic will at its sole discretion either resolve the nonconformity or refund the license fees You paid for the Software.  Any misuse or unauthorized modification of the Software voids this warranty.  THE FOREGOING WARRANTY IS YOUR SOLE AND EXCLUSIVE REMEDY AND IS IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED.  (The foregoing warranty does not apply to Software provided free of charge, SUCH SOFTWARE IS PROVIDED "AS IS" WITHOUT ANY WARRANTIES OF ANY KIND.)

THE SOFTWARE IS NOT DESIGNED, MANUFACTURED OR INTENDED FOR USE OR DISTRIBUTION WITH ON-LINE CONTROL EQUIPMENT IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE PERFORMANCE, SUCH AS IN THE OPERATION   OF   NUCLEAR FACILITIES,   AIRCRAFT   NAVIGATION, COMMUNICATION,  OR  CONTROL  SYSTEMS,  DIRECT  LIFE  SUPPORT MACHINES, WEAPONS SYSTEMS, OR OTHER USES IN WHICH FAILURE OF THE SOFTWARE COULD LEAD DIRECTLY TO DEATH, PERSONAL INJURY, OR SEVERE PHYSICAL OR ENVIRONMENTAL DAMAGE.

THE SOFTWARE IS ONLY COMPATIBLE WITH CERTAIN COMPUTERS AND OPERATING SYSTEMS.  THE SOFTWARE IS NOT WARRANTED FOR NON-COMPATIBLE SYSTEMS.  Call Nexic or Your dealer for information about compatibility.

Non-Nexic Products.  The Software may include or be bundled with hardware or other software programs licensed or sold by a vendor other than Nexic.  NEXIC DOES NOT WARRANT NON-NEXIC PRODUCTS.  ANY SUCH PRODUCTS ARE PROVIDED ON AN "AS IS" BASIS.  ANY WARRANTY SERVICE FOR NON-NEXIC PRODUCTS IS PROVIDED BY THE PRODUCT VENDOR IN ACCORDANCE WITH THE APPLICABLE VENDOR WARRANTY.

EXCEPT AS OTHERWISE RESTRICTED BY LAW, NEXIC DISCLAIMS AND EXCLUDES  ANY  AND  ALL  IMPLIED  WARRANTIES  INCLUDING  ANY WARRANTIES  OF  MERCHANTABILITY,  TITLE,  NON-INFRINGEMENT,  OR FITNESS FOR A PARTICULAR PURPOSE.  NEXIC MAKES NO WARRANTY, REPRESENTATION  OR  PROMISE NOT EXPRESSLY SET FORTH IN THIS LIMITED WARRANTY.  NEXIC DOES NOT WARRANT THAT THE SOFTWARE WILL SATISFY YOUR REQUIREMENTS OR THAT THE OPERATION OF THE SOFTWARE WILL BE UNINTERRUPTED.  Some jurisdictions do not allow certain disclaimers and limitations of warranties, so portions of the above limitations may not apply to You.  This limited warranty gives You specific rights and You may also have other rights which vary from state to state.

LIMITATION OF LIABILITY

(a) Consequential Losses.  NEITHER NEXIC NOR ANY OF ITS LICENSORS, SUBSIDIARIES, OR EMPLOYEES WILL IN ANY CASE BE LIABLE FOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, INDIRECT, TORT, ECONOMIC OR PUNITIVE DAMAGES ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE, INCLUDING WITHOUT LIMITATION LOSS OF PROFITS, BUSINESS OR DATA, EVEN IF ADVISED OF THE POSSIBILITY OF THOSE DAMAGES.

(b) Direct Damages.  IN NO EVENT WILL NEXIC'S AGGREGATE LIABILITY FOR DIRECT DAMAGES TO PROPERTY OR PERSON WHETHER IN ONE INSTANCE OR A SERIES OF INSTANCES) EXCEED 1.25 TIMES THE AMOUNT PAID BY YOU FOR THE SOFTWARE OUT OF WHICH SUCH CLAIM AROSE [OR $50 (U.S.) IF YOU RECEIVED THE SOFTWARE FREE OF CHARGE].  The above exclusions and limitations will not apply to claims relating to death or personal injury.  In those jurisdictions that do not allow the exclusion or limitation of damages, Nexic's liability shall be limited or excluded to the maximum extent it allowed within those jurisdictions.

GENERAL TERMS

Term.  This Agreement becomes effective on the date You legally acquire the Software and will automatically terminate if You breach any of its terms.  Upon termination of this Agreement, You must destroy the original and all copies of the Software or return them to Nexic and delete the Software from Your systems.

Transfer.  This Agreement may not be transferred or assigned without the prior written approval of Nexic.

Law and Jurisdiction.  This Agreement will not be governed by the United Nations Convention on Contracts for the International Sale of Goods, the application of which is expressly excluded.  Rather, the You expressly agree that such rights and obligations will instead be governed by the laws of the State of Utah, U.S., excluding the application of its conflicts of law rules.  You also agree that Utah state and federal courts shall have jurisdiction and venue in any such proceeding.

Consent to Use of Data.  You agree that Nexic, its subsidiaries, and its affiliates may collect and use technical information You provide as a part of support services related to the Software.  Nexic agrees not to give or share this information with others excluding its subsidiaries, and its affiliates, in a form that personally identifies You.

Intellectual Property.  You agree to pay any claim made or suit or proceeding brought against You by Nexic or its subsidiaries or affiliates under its control, for any and all losses, judgments, awards, and costs (including all legal fees and expenses) arising out of or related to any claim that Software's copyright, trademark, trade name, trade secret, or patent rights have been violated by You or any employee, contractor, or agent affiliated with You, or for any unauthorized distribution of Software, copyright, trademark, trade name, trade secret, or patent rights by You, or any employee, contractor, or agent affiliated with You.  You will pay at Your sole expense all suits, legal proceedings, or other proceedings arising out of the claims described above.

Entire Agreement.  This Agreement and the Upgrade/Additive Agreement (if applicable) sets forth the entire understanding and agreement between You and Nexic and may be amended only in a writing signed by both parties.  NO VENDOR, DISTRIBUTOR,  DEALER,  RETAILER,  RESELLER,  SALES  PERSON,  OR EMPLOYEE IS AUTHORIZED TO MODIFY THIS AGREEMENT OR TO MAKE ANY REPRESENTATION OR PROMISE THAT IS DIFFERENT FROM, OR IN ADDITION TO, THE TERMS OF THIS AGREEMENT.

Waiver.  No waiver of any right under this Agreement will be effective unless in writing, signed by a duly authorized representative of the party to be bound.  No waiver of any past or present right arising from any breach or failure to perform will be deemed to be a waiver of any future right arising under this Agreement.

Severability.  If any provision in this Agreement is invalid or unenforceable, that provision will be construed, limited, modified or, if necessary, severed, to the extent necessary, to eliminates invalidity or unenforceability, and the other provisions of this Agreement will remain unaffected.

Export.  You agree to comply with any international and national laws that apply to the Software and other Confidential Information, including the United States of America Export Administration Regulations, as well as any end-user and country-destination restrictions issued by the U.S. and other governments.

U.S.  Government Restricted Rights.  Use, duplication, or disclosure by the U.S. Government is subject to the restrictions in FAR 52.227-14 (June1987) Alternate Ill (June 1987), FAR 52.227-19 (June 1987), or DFARS 252.227-7013 (b)(3) (Nov 1995), or applicable successor clauses.  Contractor/Manufacturer is Nexic, Inc,, 386 North 1085 East, Lindon, Utah 84042.  

Other.  The application of the United Nations Convention of Contracts for the International Sale of Goods is expressly excluded.

©1998, 2001-2003 Nexic, Inc, All Rights Reserved.

Nexic is a trademark of Nexic, Inc, in the United States and other countries.

