CONSULTANCY AGREEMENT

THIS CONSULTANCY AGREEMENT (this “Agreement”) is made effective as of the [__] day of [________] 2016 (the “Effective Date”), between TeleMessage Ltd. (“TeleMessage”), a company organized under the laws of the State of Israel having it’s principal place of business at 17 Ha-Mefalsim St. Petach-Tikva, Israel, and [______________________________________] (“Consultant”), a company organized under the laws of [_________] having it’s principal place of business at [_______________________________________].

(TeleMessage and Consultant are hereinafter collectively referred to as the “Parties” and each individually as a “Party”)

1. Appointment
a) TeleMessage hereby engages Consultant and Consultant hereby accepts such engagement as of the Effective Date and agrees to provide TeleMessage with the services described in Exhibit A hereto and made a part hereof (the "Services”), to be performed in those territory(ies) specified in Exhibit A (the “Territory”) and, as applicable, with those identified telecom service providers as defined under Exhibit A (the “Target Companies”), with such additions and modifications as may be made from time to time to Exhibit A with the agreement of the Parties (changes agreed to in writing by both Parties from time to time shall be deemed to amend or supplement Exhibit A - but only to the extent the changes are specified in writing - without the need to expressly state therein that it is an amendment of Exhibit A). 
b) Consultant agrees to perform the Services within the time periods set forth in Exhibit A and to provide TeleMessage with periodic written status reports with respect to its performance hereunder, as well as with all such additional progress and other written reports as shall be reasonably requested by TeleMessage. Consultant further agrees that the Services provided by it and (if applicable) the final work product must be satisfactory to and approved by TeleMessage, and that it will promptly remedy any deficiency at no additional cost or expense to TeleMessage.
c) Nothing in this Agreement shall be deemed to constitute any relationship of agency, employee, joint venture or partnership between the Parties for any purpose whatsoever. The parties further agree that any personnel of, or retained by, Consultant who perform the Services hereunder are not and shall not be deemed to employees, agents or representatives of TeleMessage. Neither Consultant nor any of its officers, employees, agents or representatives shall have any authority or power to bind TeleMessage or to contract in the name of TeleMessage in any way or for any purpose.

d) Consultant undertakes, represents and warrants that the Services, to be performed under this Agreement on its behalf, shall be individually undertaken by the individuals listed in Exhibit A (the “Consultant’s Representatives”). In no event will Consultant employ any individuals other than Consultant’s Representatives in the performance of the Services, without the prior written consent of TeleMessage. Consultant assumes full responsibility for all of its employees, agents and representatives and shall be solely responsible for compliance with all laws and regulations regarding employment of labor, hours of employment, working conditions, payment of wages, and payment of payroll taxes such as unemployment, workers compensation, social security and other payroll taxes or levies, including applicable contributions from such persons when required by law.
2. Term and Termination
a) This Agreement becomes effective on the Effective Date and shall continue thereafter for a period of twelve months unless earlier terminated as provided for herein (the “Term”).
b) Either Party may terminate this Agreement at any time without “Cause”, upon thirty (30) days’ prior written notice. In the event of such termination by TeleMessage, Consultant shall be entitled to receive full compensation for those Services already provided under the terms of this Agreement and any additional commissions which may be due and payable in accordance with the provisions of Exhibit A. 

c) This Agreement may be terminated by TeleMessage for “Cause” immediately following written notice thereof to Consultant specifying the reasons for such termination.  Notwithstanding anything to the contrary herein or in Exhibit A attached hereto, it is hereby understood that in the event that this Agreement is terminated by TeleMessage for “Cause”, Consultant shall forfeit all rights to compensation for its Services which may be then owing or which would have been owing thereafter under the terms of Exhibit A.
d) As used in this Agreement, “Cause” shall mean the fraud, dishonesty, negligence or gross misconduct of Consultant or the material breach by Consultant of any of the terms of this Agreement (including without limitation those set forth in Exhibit A hereto).
e) Notwithstanding the foregoing, in the event that this Agreement is terminated for “Cause” by TeleMessage, TeleMessage shall not be limited to such termination as a sole remedy, but may seek any other remedies it may have at law or in equity.

f) Upon the effective date of any termination of this Agreement, Consultant shall immediately cease its activities hereunder and shall return to TeleMessage any and all materials or documentation relating to the promotion or advertising of TeleMessage's products & services, as well as any other materials, products, equipment, software or documentation belonging to TeleMessage.
g) The provisions of Sections 4, 5, 6, 9, 10, 11and 12 shall survive expiration of termination of this Agreement.
3. Compensation
a) In consideration of the Services, TeleMessage agrees to compensate Consultant in accordance with the provisions of Exhibit A.

b) Payment by TeleMessage of any compensation which may be owing in accordance with Exhibit A shall be made by TeleMessage in the name of Consultant by wire transfer to such bank account as is designated by Consultant.
c) Any taxes arising in execution and performance of this Agreement by Consultant shall be for the exclusive account of Consultant and shall be paid by Consultant. Except as otherwise specifically set forth in Exhibit A, Consultant shall bear and be responsible for all costs and expenses incurred by it in performing its duties hereunder. Notwithstanding the aforesaid, any income or other tax which TeleMessage is required by law to pay or withhold on behalf of Consultant with respect to any amounts payable to Consultant under this Agreement may be deducted from the amount of payments, provided, however, that in regard to any such deduction, TeleMessage shall, upon request, furnish to Consultant such certificates and other evidence of deduction and payment thereof as Consultant may properly require. Consultant shall maintain complete and accurate accounting records to substantiate any charges for disbursements and any other expenses which are payable by TeleMessage under the terms of Exhibit A (if any)
4. Warranties and Indemnification
a) Consultant warrants that all the Services provided by it hereunder will be rendered in a competent and professional manner and that such Services will conform in all respects to (i) generally-accepted industry and professional standards then applicable to such services, (ii) all applicable laws, rules, regulations and professional codes, and (iii) any specifications and requirements applicable to the services contracted for hereunder (including any timetable) which may be set forth in an agreement between TeleMessage and a third party or parties. 
b) Consultant further warrants that there are no contracts, restrictive covenants, or any other restrictions preventing full performance of Consultant’s duties hereunder and that the execution, delivery and performance of this Agreement will not constitute a default under or breach of any agreement or other instrument to which Consultant is, or in the future shall be, a party or by which Consultant is bound, including without limitation, any confidentiality or noncompetition agreement. Consultant shall not, without first providing TeleMessage prior written notice to such effect, provide any services which are substantially the same as the Services to any third party which markets or sells products which may be considered to compete with TeleMessage’s products. Such notice shall specify the name of such third party and describe the nature of such third party products in sufficient detail for TeleMessage to assess whether such products compete with its own.  If TeleMessage determines that such products are so competitive, TeleMessage shall have the right to terminate this Agreement in accordance with Section 2 above.

c) Consultant agrees and undertakes to indemnify TeleMessage and hold TeleMessage harmless from and against any loss, damage, cost, expense and liability to third parties on account of Consultant's acts or omissions. 
d) Except as expressly provided herein, neither Party shall under any circumstances be liable to the other Party under the law of tort, contract or otherwise for any loss of profits or contracts or any indirect or consequential loss or damage, howsoever caused whether arising out of or in connection with this Agreement.

5. Confidentiality and Ownership
a) In the course of its retention by TeleMessage hereunder, Consultant will have access to, and become familiar with, and/or prepare on behalf of TeleMessage pursuant hereto, “Confidential Information” (as hereinafter defined) of TeleMessage. Consultant shall at all times hereinafter (i) maintain in the strictest confidence all such Confidential Information; (ii) restrict disclosure of Confidential Information to those of its employees who have a “need to know” for the purposes of performing the Services; and (iii) not divulge any Confidential Information to any person, firm or corporation without the prior written consent of TeleMessage. 
b) “Confidential Information” shall mean and shall include, without implied limitation, all proprietary information and technical data, whether in oral, written, graphic, machine-readable or other tangible or intangible form and whether or not protected by patents or other trade secret protection laws, including, but not limited to software in any form and other business and technical information, financial and marketing data, plans, analyses, studies, compilations and forecasts; and customer lists and information. Notwithstanding the foregoing, Confidential Information shall not include information which Consultant can evidence to TeleMessage by appropriate documentation:  (i) was independently developed by Consultant; (ii)  is known or becomes known to the general public without breach of this Agreement by Consultant; (iii) is known by Consultant at the time of disclosure thereof by TeleMessage; or (iv) is received rightfully by Consultant without any breach of confidentiality from a third party.

c) Any Confidential Information provided to Consultant by TeleMessage, including but not limited to, software, equipment, specifications, manuals, drawings, technical information or marketing data, shall remain TeleMessage's property. All files, records, lists, reports, analyses, documents, and similar items relating to the current or future business and/or plans of TeleMessage, whether prepared by Consultant or otherwise coming into its possession, and whether classified as Confidential Information or not, shall remain the exclusive property of TeleMessage.  Upon termination or expiration of this Agreement, or upon request by TeleMessage, Consultant shall promptly return to TeleMessage all materials concerning TeleMessage which Consultant obtained, received or prepared pursuant to this Agreement all such items shall be used only in the performance of this Agreement and no license or other rights in or to such Confidential Information is granted hereby.
d) Consultant recognizes the right, title, and interest of TeleMessage in and to all service marks, trademarks, and trade names used by TeleMessage and agrees not to engage in any activities or commit any acts, directly or indirectly, which may contest, dispute, or otherwise impair such right, title, and interest of TeleMessage therein, nor shall Consultant cause diminishment of value of the said trademarks or trade names through any act or representation. Consultant shall not apply for, acquire, or claim any right, title, or interest in or to any such service marks, trademarks, or trade names, or others that may be confusingly similar to any of them, through advertising or otherwise.
e) Consultant hereby assigns to TeleMessage all right, title and interest it may have or acquire in all inventions (including patent rights) developed by Consultant using or based on Confidential Information (“Inventions”) and agrees that all Inventions shall be the sole property of TeleMessage and its assigns, and TeleMessage and its assigns shall be the sole owner of all patents, copyrights and other rights in connection therewith. Consultant further agrees to assist TeleMessage in every proper way (but at TeleMessage's expense) to obtain and from time to time enforce patents, copyrights or other rights on said Inventions in any and all countries;  provided, however, that the foregoing shall not apply to inventions developed by Consultant exclusively on its own time without use of TeleMessage's Confidential Information, equipment, supplies or facilities and which do not relate to TeleMessage's business or to work performed by Consultant for TeleMessage.
6. Assignment and Subcontracting
This Agreement and its terms are personal to the Parties and therefore may not be assigned or transferred by either Party without the prior written consent of the other, except that TeleMessage may assign this agreement without the need of Consultant’s prior consent to any affiliate of TeleMessage or any acquirer of TeleMessage's assets related to the performance of the Services under this Agreement or its successor in a merger or consolidation, provided that such affiliate, acquirer or successor agrees to be bound by the terms of this Agreement.

7. Waivers
Failure or delay on the part of either Party to exercise any right, power or privilege hereunder shall not operate as a waiver thereof. No waiver shall be effective unless in writing signed by the Party against whom the waiver is to be enforced. A waiver in any one instance will not constitute an amendment to this Agreement or indicate an intention to or obligation to, waive such right, power or privilege on any other occasion.

8. Notices
Any notice, which expression includes any other communication whatsoever which is made in accordance with this Agreement, shall, without prejudice to any other method of giving it, be sufficiently given if it is sent by registered or recorded delivery first class post or by overnight courier to the other Party to the address stated at the beginning of this Agreement or to such other address as the respective Party may advise by notice in writing from time to time.  Notices shall be deemed to have been properly given after four (4) working days of posting or upon actual receipt, if earlier.

9. Governing Law
The validity, interpretation and/or enforcement of this Agreement shall be governed by and construed according to the laws of Israel without regard to its provisions regarding conflicts of laws. The Parties consent to the jurisdiction of the court of competent jurisdiction in Tel Aviv, Israel, with respect to any actions commenced under this Agreement, and each Party waives any right to object to the personal jurisdiction or the venue of such court.
10. Governing Language
If this Agreement is translated into a language other than English or if there is any conflict or ambiguity between different translations, the English language text will be considered the governing text for purposes of interpretation.

11. Dispute Resolution
Notwithstanding anything to the contrary herein, any dispute arising pursuant to or in any way related to this Agreement or the transactions contemplated hereby, which cannot be resolved by negotiation, will be settled by binding arbitration in Tel-Aviv, Israel, in accordance with the International Arbitration Rules and Procedure, provided, however, that nothing in this section will restrict the right of either Party to apply to a court of competent jurisdiction for emergency relief pending final determination of a claim by arbitration in accordance with this section. Each Party will pay its own expenses associated with such arbitration, except for the costs of the arbiter, which cost will be borne equally by the Parties. The decision of the arbiter, based upon written findings of fact and conclusions of law, will be binding upon the Parties, and judgment in accordance with that decision may be entered in any court having jurisdiction thereof. In no event will the arbiter be authorized to grant any punitive, incidental or consequential damages of any nature or kind whatsoever. The Parties, their representatives, other participants and the arbiter will hold the existence, content, and result of mediation and arbitration in confidence to the maximum extent permitted by law. 

12. Severability
If any one or more of the provisions of this Agreement is held to be unenforceable under applicable law, such unenforceability shall not affect any other provision of this Agreement and this Agreement shall be construed as if said unenforceable provision had not been contained herein.
13. Entire Agreement
This Agreement constitutes the entire agreement of the Parties and shall supersede all prior and contemporaneous offers, negotiations, and agreements.  No amendment, revision, modification or addition to this Agreement shall be valid unless made in writing and signed by an authorized signatory of TeleMessage and Consultant. The recitals and exhibits hereto are an integral part of this Agreement.  
14. Headings
Section headings are inserted for convenience of reference only and shall not affect the interpretation of this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first above written.

	
	TeleMessage
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	Company:
	TeleMessage Ltd
	Company:
	

	Name:
	
	Name:
	

	Title:
	
	Title:
	

	Signature:
	
	Signature:
	

	Date:
	
	Date:
	


Exhibit A

1. General

Consultant will support TeleMessage's business development efforts in those agreed upon territory(ies) (listed and detailed in Annex I attached hereto and referred to hereinafter as the “Territory”) by assisting TeleMessage in penetrating the relevant target telecom service providers (listed and detailed in Annex I attached hereto and referred to hereinafter as the “Target Companies”) for the purpose of the sale of the applicable TeleMessage products and services (listed and detailed in Annex II attached hereto and referred to hereinafter as the “Products”).

2. Framework for Collaboration

Consultant shall provide TeleMessage with the following services (the “Services”):

identifying the relevant decision makers in the Target Companies.

delineating the internal decision-making processes of the Target Companies.

promoting TeleMessage's interests, aiming at the consummation of commercial transactions with the Target Companies, and assist TeleMessage in the following:
· Accompany and support TeleMessage in the process of establishing business relationships with the Target Companies towards the entering into of commercial transactions with such the Target Companies and until the consummation of such transactions;

· Act as an informal "sensor" in order to get feedback about the meetings attained;

· Navigate TeleMessage through the internal organizational structure and decision making process of each Target Company;

· Offer inputs and active involvement with the formation of the different business models and/or proposal structures of the commercial transactions; and

· Provide continuous support in the management of the business relationship with each Target Company.

Consultant shall coordinate all its activities with respect to this Agreement with TeleMessage.

Consultant undertakes not to make any representations, promises, warranties or guarantees with respect to TeleMessage and/or the Products without TeleMessage’s prior written consent.

It is agreed that TeleMessage shall have full discretion as to which Targets Companies to pursue and which projects to target and work on.

3. Commissions

(A)
In consideration of the Services, for all firm purchase orders for Products submitted by a Target Company as a direct result of Consultant's Services and actually accepted by TeleMessage (“Purchase Order”) during the Term of this Agreement (and any extension thereof agreed upon between the Parties) and during the six (6) month period immediately following the termination of this Agreement, Consultant shall be entitled to receive commissions (the “Commission”).

The Commission shall be calculated on the net amount of all money actually received by TeleMessage from a Target Company with respect to a Purchase Order, and clear of any additional charges such as: (i) licenses by third party vendors (hardware and software) included as part of the Purchase Order; (ii) sales taxes, value added taxes; (iii) freight and insurance; (iv) travel costs and direct messaging costs (direct telephony and SMS costs in SaaS model) (the “Net Amount”)
(B)
The Commission due shall be Five Percent (5%) of the Net Amount of each Purchase Order.

(C)
Payment of the Commission will be made to Consultant against proper invoices within thirty (30) days from the end of any calendar quarter for all amounts actually received by TeleMessage from any Target Company under any Purchase Order during such applicable quarter. The full Commission shall be payable if full payment is to be made in one installment, or on a pro-rata basis if payment by the Target Company is to be made in installments. 
(D)
Except as otherwise agreed, the Commission shall be calculated in the same currency and shall be made on the same terms as payment is made by the Target Company. Any and all discounts, price reductions, returns for credit etc., which may apply to any Target Company payments shall be applied, mutatis mutandis, to any Commission payments.
(E)
Subject to this Agreement remaining in force and effect and provided Consultant continues to provide TeleMessage with support in the Territory as and when required by TeleMessage, during the said periods, the Commission from sales to any specific Target Company shall continue to be owing and payable to Consultant for the following periods:

a. SaaS model: three (3) years from the submission of the first Purchase Order by the applicable Target Company.

b. On-Premises model: two (2) years from the submission of the first Purchase Order by the applicable Target Company.

(F)
Notwithstanding anything to the contrary herein, the Commission will not be paid for the portion of any Purchase Order related to professional services (such as installation, customization, custom development, training etc') and any other man hour related services. 

(G)
The Purchase Order execution and after sales service function will be at the responsibility and sole discretion of TeleMessage which shall decide on execution and after sales strategy, outsourcing, involvement of third parties and other related matters.

The Parties, in such case of offer, shall discuss and agree on the individual role and responsibilities, rights and obligations, and the commercial terms and conditions between them in respect of the offer and, if agreed between them, shall reduce it to writing by way of a separate and independent agreement duly executed.

For the avoidance of doubt, Consultant agrees that it will not compete with TeleMessage in respect of execution and/or after sales service function in any Purchase Order.
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Annex I – List of Agreed Territory and Target Companies
	

	Territory
	Target
	Short Description

	South Africa
	Enterprises
	TBD and updated constantly
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Annex II – List of TeleMessage Products

TeleMessage Products and Services.

TeleMessage delivers intelligent and secure messaging seamlessly over any communication device.
 TeleMessage helps operators retain their subscriber base by enhancing the user experience and assists enterprises achieve greater efficiency by optimizing their communication capabilities, TeleMessage seamlessly handles text, voice, data, multimedia and IP messages over mobiles, tablets, the web, Office, APIs and IT infrastructure.
 Successfully deployed with over forty operators and thousands of enterprises worldwide, TeleMessage's software reaches hundreds of millions of users and powers billions of messages through customers networks.
 TeleMessage's solutions consist of 4 product lines:  Mobile and Tablet Applications, Messaging Gateway, PC to Mobile and SMS to Voice.

	

	
	Product Name
	Mark Box if Product to be Covered by Agreement

	1. 
	PC to Mobile
	X

	2. 
	Messaging Gateway
	X

	3. 
	Mobile and Tablet Apps
	X

	4. 
	SMS to Voice
	[__]
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