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AUTHORIZED DISTRIBUTOR-DEALER AGREEMENT


This Authorized Distributor-Dealer Agreement (this “Agreement”), dated as of the Effective Date set forth below, is by and between HITACHI HOME ELECTRONICS (AMERICA), INC., a California corporation, with a place of business at 900 Hitachi Way, Chula Vista, California 91914 (hereinafter “Hitachi”), and:

	Distributor-Dealer’s Legal Name:
	     
	(hereinafter “Dealer”),

	
	
	

	
	     
	□
	corporation

	a
	
	□
	limited liability company

	
	(state of formation; e.g., California)
	□
	sole proprietorship

	
	□
	partnership

	
	□
	other:      

	Doing business as:
	     
	

	
	(d/b/a or fictitious business name, if applicable)
	
	

	Today’s Date:
	_________
	__,
	____
	(hereinafter, the “Effective Date”)
	

	
	(month)
	(day)
	(year)
	
	

	Authorized Dealer Location(s) / Business Address(es):

	□
	Insert an ‘X’ if Dealer has more than one Location and attach list of addresses/contact info all Locations / Addresses.

	Address:
	     
	City:
	     
	


	(Do not use P.O. Box)
	     
	State:
	     
	Zip:
	     
	

	Tel:
	     
	Fax:
	     
	

	


	Federal Tax ID#:
	     
	

	Dealer’s Web Site Address:
	     
	(e.g., ABChometheater.com)

	

	HITACHI AUTHORIZED DISTRIBUTOR OF RECORD ON THIS ACCOUNT (name, address, phone)

	     ,      ,       (“Distributor”)



A.
Appointment and Acceptance.  Hitachi appoints Dealer, and Dealer accepts Hitachi’s appointment, as a Hitachi Authorized Dealer who is permitted to purchase Hitachi brand consumer electronics products (“Products”) from the Distributor and resell them to consumers.  Hitachi has the right to modify the list of Products offered to Dealer through Distributor hereunder at any time. Dealer's appointment hereunder is non-exclusive, which means, without limitation, Hitachi has the right to appoint any number of other Hitachi Authorized Dealers, sell the Products or any other products directly or through any other sales or distribution channels, dealers or resellers, or otherwise market and sell the Products as Hitachi deems fit, for any reason, inside or outside the areas in which Dealer sells DRS Products, and with or without notice to Dealer.

B.
Acceptance of Terms and Conditions.  Dealer hereby agrees to all of the Terms and Conditions of Distributor-Dealer Appointment attached hereto.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

DEALER















HITACHI HOME ELECTRONICS (AMERICA), INC.

Signature:

Signature:

Name: 


Peter Brown

Title:


Vice President, Sales, Consumer Group

AUTHORIZED DISTRIBUTOR-DEALER AGREEMENT


TERMS AND CONDITIONS
OF DISTRIBUTOR-DEALER APPOINTMENT 
1.
Dealer’s Agreement with Distributor.

A.
Terms and Conditions of Sale.  Dealer acknowledges and agrees that, other than as set forth in, or modified by, this Agreement, all terms and conditions of sale, service, shipping, returns and any other commercial provisions related to the sale of Products by Distributor to Dealer will be governed exclusively by the sales agreement(s) in existence between Dealer and Distributor and that Dealer will deal exclusively with Distributor for purposes of handling and addressing any such commercial issues.  The parties hereto agree Hitachi has no direct sales, service or other obligations to Dealer under this Agreement or otherwise.  

B. Distributor Agreement. Notwithstanding the provisions of Section 1A hereof and the terms of the distribution agreement between Hitachi and Distributor (the “Distributor Agreement”), the parties hereto agree that Dealer’s relationship as a retail dealer of Products is at all times subject to Hitachi’s right under the Distributor Agreement to approve, reject and/or revoke approval of any of Distributor’s dealers, including Dealer. 

2.
Resale Restrictions, Limitations and Policies.

A. End-User Consumers; No Transshipping. Dealer has the right to sell the Products only to end-user customer who visit Dealer’s non-Internet-based place of business or with whom Dealer has personally met and/or has a pre-existing business relationship, and (ii) Dealer does not have the right to assign, transship or otherwise transfer any Product to any person or entity for the purpose of facilitating, or subject to any agreement or understanding that would facilitate, the resale of such Product by or through such person or entity or any other third party.
B. Minimum Advertised Price. Dealer agrees to adhere to the terms and conditions of Hitachi’s Minimum Advertised Price (“MAP”) Policy, as may be amended from time to time, in any Advertising (as such term is defined in the MAP Policy), the current version of which is attached as Exhibit A hereto.

C. Internet Advertising and Sales.  

i.
Internet Advertising. Subject to the applicable requirements of Hitachi’s MAP Policy, Dealer may engage in Internet-based advertising of the Products from the Web Site Address identified by Dealer on the cover page of this Agreement (the “Approved Web Site”), subject to the restrictions and limitations set forth in Section 4 hereof using the Hitachi Materials (as defined below).

ii.
Internet Sales Restrictions and Requirements.  Dealer does not have the right to sell, or receive or fulfill orders for, the Products via the Internet. DEALER AGREES NOT TO ADVERTISE OR SELL THE PRODUCTS OR ANY OTHER HITACHI BRAND PRODUCTS ON OR THROUGH ANY AUCTION WEB SITE (e.g., eBay.com) OR OTHER LIQUIDATION/CLOSE-OUT WEB SITE.  DEALER ACKNOWLEDGES THAT HITACHI REGULARLY REPURCHASES SAMPLE PRODUCTS FROM UNAUTHORIZED INTERNET RESELLERS FOR PURPOSES OF SERIAL NUMBER-BASED TRACKING OF SUCH PRODUCTS, AND DEALER AGREES THAT HITACHI WILL HAVE THE RIGHT TO IMMEDIATELY TERMINATE THIS AGREEMENT AND NOTIFY DISTRIBUTOR UPON THE DISCOVERY OF DEALER’S CONDUCT OF SUCH ADVERTISING OR SALES.

D. Mail Order, Telephone Order and In-Home Sales.  Unless Dealer obtains Hitachi’s prior written authorization, Dealer will not engage in any mail-order, phone-order and/or in-home sales of the Products.

E. Dealer’s Resale Prices.  IN ACCORDANCE WITH APPLICABLE ANTITRUST LAWS, DEALER SHALL RESELL THE PRODUCTS AT PRICES DETERMINED BY DEALER, AT DEALER’S SOLE DISCRETION.

3.
Operating Requirements.  During this Agreement, Dealer agrees to satisfy each of the following requirements:

A.
Best Efforts; Trade Practices.  Dealer will use its best efforts to stimulate and increase interest in the Products and to encourage the purchase of the Products by Dealer's customers.  Dealer will represent the Products fairly in comparison with competitive products at all times. Dealer will not engage in "bait and switch" practices, “tying” or any other unfair or deceptive trade practices with respect to the Products.  Dealer will not make any false or misleading representations or warranties with respect to Hitachi or the Products or make any representations with respect to the performance, specifications, features or benefits of the Products that have not been published, or otherwise approved in writing, by Hitachi.

B.
Purchasing Source.  Dealer will purchase the Products only from Distributor and not from any other person or entity, wherever located, unless Dealer obtains Hitachi’s written permission.

C.
Warranty Service.  Unless Dealer is properly registered as a Hitachi Authorized Warranty Service Facility, Dealer will not attempt to make any warranty repairs to any Products and will, upon the request of any customer, provide the identity, location and telephone number of one or more Hitachi Authorized Warranty Service Centers located in such customer’s vicinity.

D.
Promotional Materials.  Dealer shall have the ability to obtain from Distributor, free of charge, a reasonable supply of Hitachi sales literature (or digital copies thereof) related to the Products.  

E.
Compliance with Laws.  Dealer will comply with all applicable federal, state and local laws and regulations in performing its obligations hereunder and in the operation of its business, including, without limitation, all applicable antitrust and competition laws and all applicable Affirmative Action, non-discrimination, occupational health and safety, wage and hour and other labor and employment laws.

F. Export Control. Each of the parties agrees not to export or re-export or transship, directly or indirectly, any Products or associated technology or software (collectively, the “Commodities”) (i) to any countries to which the US has embargoed or restricted the export of goods or services, which currently include, without limitation, Cuba, Iran, Libya, North Korea, Sudan and Syria, or to any national of such countries, wherever located, who intends to transmit or transport any of the Commodities back to any such countries; (ii) to any person or entity Dealer knows or has reason to know will use any of the Commodities in the design, development, production, stockpiling or use of nuclear, chemical or biological weapons; or (iii) to any person or entity who has been prohibited from participating in US export transactions by any federal agency of the US government. Each of the parties warrants and represents that neither the US Bureau of Industry and Security nor any other US federal agency has suspended, revoked or denied Dealer’s export privileges.

G. Sales Incentive Programs, Funds and Rebates.  During this Agreement, Hitachi may offer Dealer opportunities to participate in certain sales incentive programs subject to Hitachi-designated durations, terms and other conditions.  Hitachi will have the right to modify, amend and/or terminate such incentive programs or the conditions thereof at any time by giving notice to Dealer.

4.
Usage of Trademarks and Copyrighted Materials.  Dealer acknowledges it does not have, and will not acquire under this Agreement, any rights in or to any trademarks, tradenames, logos or related intellectual property, such as copyrighted images and graphics, copyrighted text and descriptions and related materials, owned by Hitachi (collectively, the "Hitachi Materials") other than (subject to the limits of Section 3C hereof) a non-exclusive, non-transferable, revocable license to use, exhibit, reproduce, publish, publicly, perform, transmit, broadcast and otherwise use the Hitachi Materials in print, Internet and broadcast media for purposes of promoting and selling the Products.  Dealer agrees to adhere to Hitachi’s then-current Marketing, Graphics, Logo and Advertising Standards in the presentation, display and use of the Hitachi Materials.  Dealer agrees not to affix any additional trademarks, tradenames or logos to the Products or packaging, use any Hitachi trademark in combination with any other trademarks or use the Hitachi name or any Hitachi trademark (or any confusingly similar trademark) in Dealer's business name or web site address.

5.
Term and Termination.

A.
Term; Extension.  The term of this Agreement will begin on the Effective Date and end one (1) year thereafter (the “Initial Term”) and will renew automatically for additional one (1) year renewal terms (each, a “Renewal Term”) unless or until either party: (i) gives the other party written notice at least thirty (30) days prior to the last day of the Initial Term or the then-current Renewal Term; or (ii) terminates this Agreement in accordance with Section 5B hereof.  

B.
Termination.  Either party may terminate this Agreement: (i) for any reason at any time during the Initial Term or any Renewal Term by giving thirty (30) days prior written notice to the other party; or (ii) upon the occurrence of a material breach of this Agreement that is not cured by the breaching party within fifteen (15) days after delivery of written notice by the non-breaching party.  If the Distributor Agreement terminates or expires during this Agreement, this Agreement shall remain in full force and effect so long as Hitachi, within 60 days after the effective date of such termination or expiration, designates a commercially reasonable replacement distributor through which Dealer can purchase the Products. 

C.
Dealer’s Post-Termination Activities.  Upon the termination of this Agreement, Dealer immediately must: (i) discontinue all use of Hitachi Materials; and (ii) cease making any representations that Dealer is an Authorized Dealer of the Products.  Notwithstanding the foregoing, but subject to the requirements of this Agreement, Dealer will have the right to sell any of the Products remaining in its inventory as of the effective date of termination.  

D.
Hitachi’s Post-Termination Activities. Upon the termination of this Agreement, Hitachi will not be subject to any restrictions regarding who it may or may not sell the Products to or through, regardless of whether any such buyers of the Products had any relationship with Dealer or Distributor prior to the termination of this Agreement.
6.
Limitations on Liability and Damage Exclusions.  

A.
Limitations on Liability. TO THE EXTENT PERMITTED BY APPLICABLE LAW, HITACHI'S LIABILITY, IF ANY, TO DEALER OR ANY CUSTOMER OF DEALER FOR ANY ALLEGEDLY DEFECTIVE PRODUCT OR PART WILL BE LIMITED TO REPAIR OR REPLACEMENT OF SUCH PRODUCT OR PART, AT HITACHI'S SOLE OPTION.  HITACHI'S TOTAL LIABILITY, IF ANY, FOR DAMAGES RELATING TO SUCH PRODUCT OR PART, WILL NOT EXCEED DEALER'S PURCHASE PRICE FOR SUCH PRODUCT OR PART.

B.
Damage Exclusions. EXCEPT WITH REGARD TO APPLICABLE INDEMNIFICATION OBLIGATIONS UNDER SECTION 13 HEREOF, NEITHER PARTY HERETO NOR THEIR RESPECTIVE PARENT COMPANIES, AFFILIATES OR SUBSIDIARIES WILL BE LIABLE TO THE OTHER FOR ANY COMPENSATION, REIMBURSEMENT FOR INVESTMENTS OR EXPENSES, LOST PROFITS, LOST GOOD WILL, LOST DATA, BUSINESS INTERRUPTION, PROCUREMENT OF SUBSTITUTE GOODS OR SERVICES OR EXPENDITURES MADE IN RELIANCE ON THE CONTINUATION OF THIS AGREEMENT, OR FOR ANY INDIRECT, INCIDENTAL, EXPECTATION, CONSEQUENTIAL, PUNITIVE OR SPECIAL DAMAGES ARISING IN CONNECTION HEREWITH, THE TRANSACTIONS CONTEMPLATED HEREUNDER, THE RELATIONSHIP BETWEEN THE PARTIES ESTABLISHED HEREBY, OR EITHER PARTY’S EXERCISE OF ITS RIGHT TO TERMINATE THIS AGREEMENT IN ACCORDANCE WITH ITS TERMS, EVEN IF ADVISED IN ADVANCE OF THE POSSIBILITY OF SUCH DAMAGES.

7.
Relationship of the Parties. Each party is an independent contractor, and neither party nor any of their respective employees or agents has any authority to assume or create any obligations on behalf of any other party.  Hitachi and Dealer agree that the business relationship they have established under this Agreement will not be construed as that which would exist between a franchisor and franchisee, principal and agent, employer and employee or any other such relationship besides that of two independent contractors. Dealer acknowledges and agrees it has not paid any fee to Hitachi for the right to enter into this Agreement.  
8.
Confidential Information. During the Term of this Agreement and for two (2) years thereafter, Dealer will maintain and hold in strictest confidence any Hitachi confidential information that it receives in connection with this Agreement.  For purposes of this provision, Hitachi confidential information means Hitachi business information (i) from which Hitachi derives economic value, actual or potential, from not being known to, or readily ascertainable by, persons or entities who can obtain economic value from its disclosure or use, and (ii) which is the subject of protective efforts by Hitachi that are reasonable under the circumstances to maintain its secrecy, including, without limitation, technical and non-technical data related to any Product plans, designs, compilations, inventions, methods, techniques, drawings, processes or specifications or the development, manufacture and distribution thereof, or Hitachi’s finances, costs, price lists, discounts, actual or potential customers, distributors, dealers and suppliers, policies, research and development efforts and employees.  

9.
Governing Law; Dispute Resolution. This Agreement is deemed to have been entered into in the State of California and will be governed by its laws.  All disputes arising out of this Agreement must be brought in a state or federal court located in San Diego County, California. If any party breaches this Agreement in a way that causes a non-breaching party to incur attorneys' fees, costs and expenses, such non-breaching party will be entitled to recover from the breaching party reasonable attorneys' fees, costs and expenses incurred to address such breach.

10.
Mutual Releases.  Except as reserved hereunder, Hitachi and Dealer hereby release each other from all claims, causes of action, liabilities and obligations of every kind and description, whether known or unknown, which said parties ever had, now have or may have hereafter, by reason of any matter, cause or thing whatsoever from the beginning of time until the Effective Date hereof.  If Dealer has purchased merchandise from Hitachi prior to the Effective Date of this Agreement, Hitachi reserves its rights for full payment with respect to any and all sums owed by Dealer, and Dealer reserves its rights against Hitachi only with respect to any credits to which they may be entitled based on prior returns of merchandise agreed to by Hitachi, if applicable.  Nothing in this Section 10 will relieve Dealer from its indemnification obligations under Section 11 hereof.

11.
Indemnification. Dealer agrees to indemnify, defend and hold harmless Hitachi, Hitachi's parent corporation, subsidiaries and affiliates, and their respective officers, directors, shareholders, employees, agents, contractors, predecessors, successors and assigns (collectively, the "Dealer-Indemnified Parties"), from and against any and all losses, damages, liabilities, judgments, settlements, costs and other expenses incurred or suffered by the Dealer-Indemnified Parties by reason of the assertion of any claim or the institution of any litigation against them during or after the Term of this Agreement by a third party based upon or related to: (i) any breach by Dealer of this Agreement, (ii) Dealer’s negligence in the maintenance of any of its retail locations or other retail venues; (iii) any misrepresentation, fraud or other deception by Dealer; and (iv) any infringement or alleged infringement by Dealer of a third party’s patent, trademark, patent, trade secret or other proprietary rights; provided that, the foregoing indemnification obligation does not apply to claims made by purchasers of Products based upon any limited warranty offered on such Products by Hitachi.  For any claim or litigation requiring Dealer’s indemnification hereunder, Dealer is obligated to promptly notify Hitachi and assume the defense at Dealer’s sole expense.  If Dealer does not assume such defense in a timely manner, the applicable Dealer-Indemnified Parties may assume such defense, and Dealer is obligated to reimburse the Dealer-Indemnified Parties for any reasonable expenses (including, without limitation, attorneys' fees) incurred in such defense.
12.
General

A. Assignment.  Dealer may not assign, transfer or sell any of its rights or obligations under this Agreement without the prior written consent of Hitachi.  Hitachi may assign this Agreement to (i) a parent, subsidiary or affiliated entity without written notice to Dealer under this Agreement, or (ii) to a third party in connection with the sale or other transfer of all or substantially all of Hitachi’s business assets by giving written notice to Dealer (with a courtesy copy to Distributor) no later than three (3) months after the effective date of such assignment.  Subject to these restrictions, the provisions of this Agreement will be binding upon and inure to the benefit of the parties, their successors and permitted assigns.

B. Notices.  Any notice required under this Agreement must be in writing and will be deemed to have been given upon the earlier of (i) upon electronic confirmation of receipt by, or (ii) twenty-four (24) hours after placement with, a well-recognized delivery service that customarily obtains records of delivery (e.g., FedEx).
C. Entire Agreement.  This Agreement and all exhibits hereto, constitute the entire agreement among the parties hereto with respect to the subject matter hereof and supersede all previous representations, arrangements, agreements and understandings, written or oral, if any, by and between the parties hereto and their respective representatives.  This Agreement may not be amended, changed or modified, except by a writing duly executed by all of the parties hereto.
Exhibit A
to Hitachi Authorized Distributor-Dealer Agreement

HITACHI’S MINIMUM ADVERTISED PRICE POLICY
Effective as of May 7, 2007
Purpose

The purpose of this Minimum Advertised Price Policy (this “Policy”) is to establish standard policies and practices that protect and uphold the high standards of the Hitachi brand and that provide guidance to Hitachi dealers on how the Hitachi brand and Hitachi products should be represented in the consumer marketplace.

Policy

Hitachi will regularly publish and distribute to its dealers a Dealer Price Schedule (the “Price Schedule”) denoting the Minimum Advertised Price (“MAP”) assigned to each Hitachi product on which Hitachi has elected to establish and/or maintain a MAP.  Hitachi will have the sole discretion as to whether and when to establish and/or maintain a MAP for any Hitachi product.  Any MAP will be active as of the effective date of the applicable Price Schedule and remain in effect until it is superseded by a new Price Schedule or otherwise modified, updated or cancelled pursuant to a written memorandum or communication by Hitachi management.

Dealers will be acting in accordance with this Policy so long as any Advertising (as defined below) of a Hitachi product does not display a price that is more than $2.00 below the then-current MAP for such product in the then-current Price Schedule.  For purposes of this Policy, “Advertising” means any media directed toward a mass audience, including, without limitation: radio, television, Internet (including group/mass e-mails); print in any form (including newspapers, magazines, catalogs, price lists and flyers); group/mass faxes, trade show signs and/or brochures.

Dealers may advertise a savings program or other in-store promotion, but it is a violation of this Policy to “do the math” within the applicable Advertising medium by displaying the net price or total cost after savings. The only situation in which this restriction will not apply is when Hitachi is offering a Mail-in Rebate program to consumers, in which case dealers’ Advertising will be permitted to display the net price after subtracting the amount of Hitachi’s Mail-in Rebate (but not the net price after any extra savings the dealer may be offering in addition to such Hitachi Mail-in Rebate).

Examples:



Acceptable:



NOT Acceptable:


Model ABC
$X,XXX 


Model ABC
$X,XXX



Before instant $yyy Savings

Before instant $yyy Savings







Your Net Price: $Z,ZZZ

Dealers who claim Advertising-related support funds from Hitachi must adhere to this Policy in their Advertising of any Hitachi product for which such support funds have been claimed.  Hitachi will have sole discretion and final authority to apply and interpret this Policy and render a binding, unilateral determination regarding violations and the rejection of claims for such support funds. 

Notwithstanding anything set forth in this Policy, authorized dealers will have complete discretion to set the actual retail price at which they sell Hitachi brand products.

Hitachi reserves the right to modify, amend or replace this Policy at any time with or without notice.
Please insert ‘X’ for correct business structure.
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