Statement of Facts
1. {Borrower} is a {job} {additional relevant fact, for instance: who is over 65, who speaks limited English, who is disabled}. 
2. {Borrower} purchased the home at {street address} in {city/town}, Massachusetts in {year} where {borrower, spouse and children} all reside

3. {Borrower} signed {his/her/their} {most recent} mortgage on {Date, Year) from {full name of lender}. 

4. The mortgage was for {amount borrowed}. The appraisal was for {$XXXX}.

5. {Borrower} did not have legal counsel at the closing {nor a translator}. 

6. {Borrower} did not receive the closing documents for review before the closing and was rushed through the signing. 

7. The terms of these loans were never explained to {Borrower}. 

8. {Borrower}’s mortgage was an FHA underwritten loan.

9. {Borrower}’s mortgage included MERS as {nominee for lender and/or mortgagee} and the existence and role of MERS, in {his/her} loan specifically was never mentioned nor explained. 

10. Other than the personal knowledge Plaintiff has regarding the execution of the Note and Mortgage and her receipt of billing statements, invoices, and correspondence from one or more loan servicers, the Defendants have exclusive knowledge regarding the negotiation, sale, assignment, transfer, and securitization of the Plaintiff’s Note and Mortgage, and further are in exclusive possession, custody, and control of all relevant and material documents regarding said negotiation, sale, assignment, transfer, and securitization of same.
 
11. {Borrower} provided the broker with {his/her} financial documents {tax returns/bank statements/1099's/W2’s/paystubs} and was assured that {he/she} could afford the loan. 

12. However, {Borrower}’s monthly income was listed as {$XXXX}; at the time {his/her} income was {$XXXX}. 

13. {name of broker} assured {Borrower} repeatedly that {he/she} would be able to refinance out of the loan into a more standard mortgage in {number of} years {verbally at the closing/on the phone/in email}.

14. {Borrower} was concerned about the viability of the terms of the loan but put those concerns aside with {name of broker}’s reassurances about {his/her} ability to refinance.

Sub-prime loans
15. Massachusetts Supreme Judicial Court deemed loans with certain characteristics as presumptively and structurally unfair. Commonwealth v. Fremont Investment & Loan, 897 N.E.2d 548, 554 (Dec.9, 2008) (Fremont’s actions “in originating loans with terms that in combination would lead predictably to the consequence of the borrower’s default and foreclosure” were a violation of ch. 93A, § 2). These characteristics are 1) an ARM loan with an introductory rate period of three years or less; 2) the introductory rate for the initial period was 3 percent below the fully indexed rate; 3) the debt-to-income ratio of the monthly payments due at the fully indexed rate were more than 50 percent of the borrower’s monthly income; 4) the loan to value ratio was 100 percent. Id.
16. The closing costs and fees for {Borrower}’s mortgage were high at $XXXXX.

17. The total of mortgage debt was $xxxx {first mortgage of $XXXXX, second mortgage of $XXXXX}, X% of the total value of $XXXXX.

Assignments
18. On {Month Date, year}, the{full name of lender} “holder of a mortgage from {borrower} to {lender},”  assigns the mortgage to {next mortgage-holder}. Assignment was made {with/without} consideration with {monetary amount/no money} listed.

19. On {Date, year}, the Mortgage Electronic Registration Systems, Inc “holder of a mortgage from {borrower} to Mortgage Electronic Registration Systems Inc.” assigns the mortgage to {next lender}. without acting as a nominee and without a prior assignment from Metrocities Mortgage. Signatory authority was {not referenced/defective because...}. Assignment was made {with/without} consideration with {monetary amount/no money} listed.

20. On {Month Date, year}, the {2nd Mortgage-holder} “holder of a mortgage from {borrower} to {lender},”  assigns the mortgage to {next mortgage-holder}. Assignment was made {with/without} consideration with {monetary amount/no money} listed.

21. On {Month Date, year}, {lender for mortgage} declared bankruptcy.
22. On {Month Date, year}, {lender for mortgage} was purchased by {new lender of record}.
23. Without any other documentation, proof of transfer of the note underlying the mortgage is not in evidence.
24. {Borrower} made {his/her/their} mortgage payments through {month} of {year}. 

Loan modifications, applications, forbearances, related issues
25. In {month, year}, {Borrower} contacted the loan servicer for help because it was becoming increasingly difficult for {him/her} to meet {his/her} mortgage loan obligations.. 

26. In response to {his/her} inquiries, an agent of the Defendant told {his/her} that {she/he} should stop making {his/her} mortgage payments; even though by doing so {she/he} would fall behind on {his/her} mortgage.  By stopping making payments, the loan servicer told {his/her}, {Borrower} would become eligible for one of the programs offered to distressed homeowners. 

27. In {month, year}, {Borrower} agreed to a loan forbearance which required an initial payment of $XXXX, followed by a monthly payment of $XXXX, a final payment of $XXXX.

28. On {date, year}, {Borrower/name of advocate} submitted a HAMP application.

29. {Borrower} faxed, over the period of {number of} months, dozens of requested paperwork well in excess of {number of} times, because {lender} either lost it, claimed they never received it, or could not access it, or was too old once they did find it. 
30. {Borrower} never received a trial loan modification agreement in writing.

31. {Borrower} received a denial letter on {Month Date, year}, stating that “monthly net expenses exceed monthly net income” even though {the required bank calculation, “Net Present Value” was not included/XXX income from XXXX was not included as required/XXX income from XXXX was misrepresented}. 
32. On {Month Date, year}, {Borrower} received a Loan Modification Agreement from {lender} that increased {his/her} monthly payments by {~ $XXX} per month. 
33. {Borrower} paid {$XXXX} for {number of} months.

34. Standard trial modifications require 3 months of payment and yet,{Borrower} paid for {number of} months without {ever receiving written notification of} {his/her} trial modification being transformed into a permanent loan modification.

35. {Borrower} {or name of advocate} never heard further from the lender in writing a turn down of this application and to this date have no indication that the application is not under review.

36. Nor has {Borrower} ever received a Net Present Value calculation nor notification that {he/she} was eligible to receive one even though such notification has been required as part of HAMP regulations.

37. The HAMP program was established under the Troubled Asset Relief Program (“TARP”) by the United States Department of the Treasury, and is administered by its agents Fannie Mae and Freddie Mac.  See Emergency Economic Stabilization Act of 2008, Pub. L. No. 110-343, § 101, 122 Stat. 3265 (Oct. 3, 2008) (“EESA”). 

38. HAMP Supplemental Directive 09-01, dated April 6, 2009, states: “To ensure that a borrower currently at risk of foreclosure has the opportunity to apply for the HAMP, servicers should not proceed with a foreclosure sale until the borrower has been evaluated for the program and, if eligible, an offer to participate in the HAMP has been made.”  (emphasis added).  

39. In direct violation of the HAMP guidelines and directives, defendants failed to suspend the foreclosure while {borrower} was being considered for a HAMP modification.  

40. Defendants actions are in direct violation of the purpose of the HAMP program which is to assist homeowners like {borrower} to stay in their homes and avoid foreclosure.

41. After {Month Date, year}, {borrower} received a loan modification “turn down letter” after the supposed auction had already occurred and during the analysis process.

Default, Right to Cure Period
42. On {month date, year}, {lender} supposedly sent a Default/Right to Cure letter. 

43. Mass General Laws Chapter 244, Section 35a, the “Right to Cure” law was passed in 2007, and became effective May 1st of 2008. It requires all default letters dated after May 1st of 2008, to properly identify the mortgage-holder on the date of the letter, provide specific information additional to the previously standard default letters, and at the end of the 90 day Right to Cure period, file a copy of the “Right to Cure” letter and an affidavit swearing to compliance with the law concurrent with the lender’s filing in Land Court their Active Military Service filing. 

44. In August of 2010, the Right to Cure statute was amended to make the Right to Cure 150 days and change the resource agencies required to be listed in the Right to Cure letter.

45. The statutory power of sale used refers to the mortgage section that is used to authorize a foreclosure auction of the property states that a valid auction of the property must comply with the power as sale as defined in the mortgage and “statutes relating to foreclosure” in Massachusetts. 

46. On {month date year}, {mortgage holder} purportedly sent a right to cure letter to {borrower}.

47. A copy of this purported letter was filed along with the Land Court case relating to {borrower} on {month date, year} 

48. The copy of the right to cure letter filed in Land Court identifies {mortgage holder} as the mortgage holder on the date the letter was purportedly sent {month date, year}. The mortgage holder of record on said {month date, year} was actually {mortgage holder} according to the mortgage and purported assignments. 

49. Said right to cure letter also did not comply with the right to cure statute Mass General Laws Chapter 244 Section 35A in the following ways: {did not give a reason for default, did not give a date by which the default could be cured, did not list the default by which the default could be cured, was 90/150 days after the date of the letter/included fees disallowed by statute/did not list either the broker or originator of the loan/did not list contact name and number to dispute the amount required to cure or to find out the amount the to cure on a particular date/did not list the referral agencies and phone numbers as required under the appropriate time period under the appropriate version of the right to cure law required for the time period when the right to cure letter was purportedly sent}. 

50. The mortgagee affidavit swearing to compliance with the right to cure period filed at Land Court was signed for the following {mortgagee} on {month date, year of signature on mortgagee affidavit}. The mortgage holder of record on said {month date, year} was {mortgage holder} according to the mortgage and recorded assignments.

Foreclosure process
51. On {Month Date, year}, {Bank} filed Active Military Service notice in Land Court. {Borrower did not receive this notice/Notice was not sent in name of mortgage-holder of record}

52. On {Date, year}, {lender} had a supposed foreclosure auction held on {street address} in {city/town}, Massachusetts and supposedly sold the property to {purchaser}.

53. {Borrower} was present at the purported {postponement by ‘public proclamation’} on {Month Date, year},  and witnessed the proceedings.

54. {Borrower} was present at the purported {foreclosure auction} on {Month Date, year},  and witnessed the proceedings.

55. {Borrower} was served with a Notice to Quit. This was {his/her/their} first notification that the supposed auction had occurred.

56. On {Month Date, year}, {foreclosing lender} and/or its agent recorded a document claimed to be a Foreclosure Deed dated {Month Date, year}in the {Name of} County Registry of Deeds at Book {#} Page {#}. 

57. In addition to the purported Foreclosure Deed, {foreclosing lender} had a document entitled a Foreclosure Affidavit be recorded at Book {#} Page {#}.  This document is purportedly signed by {signer} on behalf of {company} listing numerous purported facts including reporting on the actions at the public proclamation of postponement and the auction itself. 

58. On {Month Date, year}, the purported Certificate of Entry listing {name} as having entered the property dated {Month Date, year} was recorded. 

59. Certificate of Entry references “power of attorney ... recorded herewith” but no such Power of Attorney is recorded and no other authority is provided.

If bank bought at foreclosure
60. According to the Foreclosure Affidavit filed on {Month Date, year}, a notice was published in {Newspaper} on {dates} including the Terms of Sale as follows: “TERMS OF SALE: A deposit of {number of} Thousand ($XXXX ) Dollars by certified or bank check will be required to be paid by the purchaser at the time and place of sale the balance is to be paid by certified or bank check at {XXXX law firm}... within (30) days from the date of sale. Deed will be provided to purchaser for recording upon receipt in full of the purchase price.”

61. On {Month Date, year}, {Borrower} received a “XXXXXX of Foreclosure” from {Name of Law Firm} including enumeration of the Terms of Sale: “TERMS OF SALE: A deposit of {number of} Thousand ($XXXX ) Dollars by certified or bank check will be required to be paid by the purchaser at the time and place of sale the balance is to be paid by certified or bank check at {XXXX law firm}... within (30) days from the date of sale. Deed will be provided to purchaser for recording upon receipt in full of the purchase price.”
62. A Memorandum of Terms and Conditions of Sales is executed by {name of auctioneer}, the auctioneer identified in the Foreclosure Affidavit as the purported auctioneer of {borrower’s} property on {Month Date, year}. It is co-signed by a {name of bank agent} “as agent for {Foreclosing Lender}”. On page X, after the hand written entry of the amount of the bid, the document states “of which Buyer has/has not made a deposit in the amount of five thousand and 00/100 {hand written} Dollars” in which the ‘has’ is blacked out and ‘has not’ is circled.

63. The recorded foreclosure affidavit included in the foreclosure deed filing, states in part: grab sentence about compliance with 244, 14

64. In addition, the foreclosure affidavit states: “...the sale was postponed by public proclamation to {Month Date, year} at {time} at which time and place, upon the mortgaged premises, {foreclosing lender} sold the mortgaged premises at public auction... to {foreclosing lender} for {amount of money}... bid by {foreclosing lender} being the highest bid made therefor at said auction.” And is executed by {name}, {position in relation to foreclosing lender}
65. The recorded Certificate of Entry states the “attorney-in-fact and agent of {foreclosing lender}... {name} was witnessed making “entry on the premises”. It provides a specific, singular source of authorization for {name}’s actions as “attorney-in-fact and agent” of the bank on that date, a Power of Attorney recorded at Book {#} Page {#} in the {Country} Registry of Deeds.

66. On {Month Date, year}, a POWER OF ATTORNEY, dated On {Month Date, year}, was filed at the {County} Registry of Deeds . . . It states in part that this is a Power of Attorney from {name inserted}, {corporate position} of {foreclosing lender} appointing {agent for bank} to “exercise as attorney in fact for the limited and specified purposes of making entry upon the premises located at {street address}, {city/town} MA ... for the purposes of foreclosing said mortgage for breach of condition thereof, and further to execute documents necessary and directly incidental to the foreclosure auction”.
67. The authorization for {name of supposed agent of bank} to “make entry onto the property and bid” was not executed until {Month Date, year}, {number of} months after {name of supposed agent of bank}’s actions
Post-Foreclosure

68. MGL 186a, requires that landlords post ownership and contact information as well as City of Worcester’s December 2008 Vacant and Foreclosing Properties ordinance. (Massachusetts Sanitary Code, 105 CMR 410) 

69. To this date, {borrower} has never received a post-foreclosure letter identifying the purchaser at auction nor an accounting of the sale pursuant to Mass General Laws Chapter 244, Sect 15a or Mass General Laws Chapter 183 Sect. 27.

70. Withholding profit from sale

Damages

71. As a result of Defendants actions {Borrower}, {and his wife and children} {with family member with serious disability/illness} face imminent danger of homelessness, and have suffered, and continue to suffer severe emotional distress, upset and hardship, as well as financial harm.

72. {Borrower} has lost hours at work, paid thousands in legal fees, suffered emotional distress due to a purported foreclosure and {number} of Housing Court appearances {over number of months}. 

73. {Borrower} has had the threat of homelessness hanging over {Borrower}, {Borrower’s family}, {with the challenges to moving} so that finding a new home will be extremely difficult and costly. 

74. As of this date, {Borrower} has lost all of his/her retirement and all other liquid resources.
75. Because of the foreclosure, {Borrower}’s credit was seriously damaged and {Borrower} has had their ability to get {housing, employment} has been damaged {in the following way} for {period of time}.  

76. Harm from post-foreclosure housing situation

77. Constructive eviction

78. On April 13th, 2011, {See list to see if your lender/servicer listed} entered into a “Stipulation and Consent to the Issuance of a Consent Order with U.S. Department of the Treasury, Comptroller of the Currency. “The Bank has committed to taking all necessary and appropriate steps to remedy the deficiencies and unsafe and unsound practices identified by the OCC” and “to remediate all financial injury to borrowers caused by any errors, misrepresentations, or other deficiencies identified in the Foreclosure Report by reimbursing... borrowers ... taking appropriate steps to remediate any foreclosure sale where the foreclosure was not authorized as described in this article.”

79. Checklist of common errors by servicers

· Checklist of common notarization errors

� Where discovery has yet to be undertaken, the Plaintiff is forced to make certain conclusory allegations and to make reference to various documents that, although they may be recorded on the public land records or have been provided by Defendants in various court actions, Plaintiff ‘s position is that such documents, until lawfully substantiated, constitute inadmissible hearsay, are inherently unreliable and Plaintiff does not acknowledge them as legally valid or effective.  Plaintiff’s claims are basically that Defendant has failed to follow the contractual terms of the mortgage, is not a secured creditor under the applicable mortgage, has no standing to conduct a non-judicial foreclosure sale, and have failed to complied with the various statutory provisions, including G.L. c. 244 §§14, 35A, and others





