ADR Methods Overview
1-22, 315-24

Traditional alternatives to conventional trial process. (PRIVATE ADR)
1) Negotiation: bargaining techniques

2) Mediation: 3rd party mediator that helps reach consensus

3) Arbitration: Private 3rd party judge, usually binding.

4) Mini-Trial: presentation of evidence to a neutral expert hired to preside over an abbreviated non-binding trial who rules/aids parties in their settlement discussions.

Vs.

Court-Annexed Alternatives (after case is filed in court):

1) Court-Annexed Mediation:

2) Early Neutral Evaluation: make a pretrial prediction; spurs settlement talks

3) Judicial Mediation: judges as mediators; “muscle” mediation

4) Summary Jury Trial: provides the parties with a non-binding sneak preview of a jury verdict. Play jury trial.

5) Court-Annexed Arbitration: Mandatory arbitration in some jurisdictions that gives a non-binding ruling. Later judges are shielded from previous arbitration results should the parties not take it.

6) Rent-a-Judge (Private Judging): parties hire their own judge who renders a binding decision.

*Court will sometimes sponsor these.

*All federal courts must do one of these.

Administrative Agency-Annexed Alternatives (used by agencies to resolve disputes):

1) Regulatory Negotiation: “reg-neg” involves the joint drafting of an agency regulation by interested parties. They agency and the potential offenders are put together in the same room. This is legislation, not litigation.

2) Agency-Annexed Mediation: agency using mediation.

3) Agency-Annexed Arbitration:

4) Agency Convening: The agency supplies a neutral to initiate the dispute resolution process. The neutral “convenes” the procedure and may evolve into a mediator/arbitrator.

Common Characteristics of ADR Methods (though simplistic):

Informality----------------------------------------------Formality

Less Expensive-----------------------------------------Expensive

Fact-Based (No Legal Norms)------------------------Legal Norms

Party Control--------------------------------------------Less Party Control

Privacy---------------------------------------------------Publicity

Negotiation-Mediation-Court Annexed Mediation-Early Neutral Eval-Mini Trial-Summary Jury Trial-Arbitration-Court Annexed Arbitration Trial

POLICY: Advantages and the Ubiquitous Nature of Negotiation: provides the foundation for successful ADR procedures.

“Legal philosophy holds that individual efforts to engage in “private ordering” are likely to work more successfully than government regulation. 

-Freedom to select method of dispute resolution. Society values alternatives.

-Judicial Economy: promotes settlements

-Are ADR results superior to court judgments?

FOR

1) more compromises

2) more negotiation by executives rather than lawyers

3) less impact of the self-interest of lawyers

4) ADR techniques more systematic than conventional settlement talks

5) settlement decisions will more likely be based on the merits of the dispute.

6) often leads to parties who submit their dispute to “experts” in the field.

7) often times faster

*professor does not believe ADR is better. Professor is skeptical.

**Timing is important. The start of lawsuits begins discovery and motions. More information is available. Arbitration before trial is oftentimes pointless since there is not enough information.

AGAINST:

Settlement is the civil analogue of plea bargaining. Justice may not be done. Settlement of a school suit might secure peace, but not racial equality. “second class justice”

-Courts not allowed to render an interpretion. LITIGATION CREATES LAW, which doesn’t happen in ADR. Takes decisions away from the jury.

-Private judging favors the rich since they can afford to hire the judge. POWER IMBALANCES. (divorce or family law especially)

I. Arbitration
ESSENTIAL CHARACTERISTICS OF ARBITRATION (p. 316):

1. Adjudication: reasoned presentation of proof to a decider.

2. Privacy

3. Informal Procedural Rules: usually no discovery

4. Subordination of Substantive Law: facts more important than law. Arbitration is a creature of K. It depends on what the arbitration choice of law clause states in the K.

5. Finality: no appeal usually. Cannot appeal arbitration losses, but you can MOVE TO VACATE on very narrow grounds like fraud or against public policy. (p. 317)

6. Expertise and Lack of Jury: avoid the jury so banks, doctors, etc. favor this.

COMMON SUBTYPES OF ARBITRATION

1. Labor Arbitration: With Collective Bargaining Contract. Most call for grievance arbitration. Grievances include loss of job, demotions, punishments. These are often published. (opinions in labor, international, and maritime arbitration. The rest have no published opinion.)

-Labor arbitration tends to work very well (as opposed to other types): quick relief, private, no emotions of jury.

ADR POLICY

p. 7 Garth, Privatization and the New Market for Disputes: private market creating new judicial products. New industry arising.
PRO

p. 12 Lieberman, Lessons for the ADR Movement: ADR Good

1) not winner take all

2) better for execs/experts

3) direct involvement by clients

4) more systematic than conventional settlement

5) based on merits of disputes

6) private neutrals with greater expertise
Goddard Space Flight Center, NASA: example of labor arbitration. Acted in fundamental fairness in reinstating employee.

CON

p. 8 Resnik, Many Doors, Closing Doors?: Now we are finding ourselves with a NARROWER, not richer range of forms of dispute resolution. 
p. 14: Fiss, Against Settlement: consent is often coerced, no authority to strike bargain, just may not be done. 

Legislation & the FAA (324-60)
1. The FAA (Federal Arbitration Act): Passed in 1925 to overcome the judicial reluctance to enforce arbitration losses. (p. 334)

a. FAA 2: Saving clause (public policy, unconscionable, etc.)

b. FAA 3: motions to stay

c. FAA 4: hurt by failure to arbitrate, may petition any U.S. District court to force the side to arbitrate

d. FAA 10: set aside awards on limited circumstances (corruption, fraud, exceed their powers from the K)

2. Model State Arbitration Act (Uniform Arbitration Act)

*Under both the FAA and the MSAA a party seeking to force a contractual partner to arbitrate can file suit seeking an order compelling arbitration.

Relevance of State Arbitration Law:
ARBITRATION PRE-EMPTION AND THE RELEVANCE OF STATE ARBITRATION LAW

-The potential for conflict with the FAA exists and questions of constitutional preemption of state law are often presented.

Southland v. Keating: With the FAA, Congress declared a national policy favoring arbitration and withdrew the power of states to require judicial consideration of claims. FAA PRE-EMPTS state law.
· FAA rests on the authority of the commerce clause

· FAA is superior to state law concerning arbitration in STATE court.

· Every court must apply the FAA, this is a SUBSTANTIVE Federal Statute that doesn’t give you federal jurisdiction. 
· Southland held: 
-that FAA applies in state court.


-Also says any state statute contrary to FAA would be pre-empted

-The FAA was Substantive Law. It applied in state courts and WOULD NOT CREATE FEDERAL SUBJECT MATTER JURISDICTION.

Volt Info Sciences, Inc. v. Board of Trustees of Leland Stanford: Stanford won a stay under state legislation that “stayed arbitration pending resolution of related litigation between a party to the arbitration agreement and 3rd parties not bound by it, where there is a possibility of conflicting rulings on a common issue of law or fact.”

There is no federal policy favoring arbitration under a certain set of procedural rules; the federal policy is simply to ensure the enforceability, according to their terms of private agreements to arbitrate. FAA USED FOR ENFORCEMENT, DOES NOT COVER THE WHOLE FIELD of arbitration.

-The FAA contains no express pre-emptive provision, nor does it reflect a congressional intent to occupy the entire field. Allowing the CA law does not undermine the GOALS and POLICIES of the FAA.

-The FAA was designed to “overrule the judiciary’s long-standing refusal to enforce agreements to arbitrate” and to place these agreements on the same level as Ks.

Here, Stanford is not attempting to eliminate the arbitration, merely to delay it. CA law applies.

**Pre-emption: Was there CONGRESSIONAL INTENT to pre-empt the field.

Dicta: in construing arbitration clauses, court supports freedom to contract. Parties can forge the kind of arbitration clause they want. 

Allied-Bruce Terminix v. Dobson: Alabama argues the FAA did not apply because the termite K did not have a substantial impact on Interstate Commerce. However, the FAA is to be interpreted broadly and do not need to have CONTEMPLATED interstate commerce.
“States may regulate Ks, including arbitration clauses, under general K law principles and they may invalidate an arbitration clause “upon such grounds as exist at law or in equity for the revocation of any contract.”

What states may not do is decide that a K is fair enough to enforce all its basic terms, but not fair enough to enforce its arbitration clause.

***Doctor’s Associates, Inc. v. Casarotto: Requirement that notice on arbitration in Montana must be in underlined capital letters on 1st page is NOT compatible with FAA. 
Courts may NOT invalidate arbitration agreements under state laws applicable only to arbitration provisions. By enacting FAA section 2, Congress precludes States from singling out arbitration provisions for suspect status, requiring instead that such provisions be placed “upon the same footing as other contracts” Can’t SINGLE OUT  arbitration clauses. 

**Hard to reconcile with Volt reasoning. The OBSTACLE PREEMPTION test may show that the Montana statute is not really an obstacle to the FAA

The “goals and policies” of the FAA, this Court’s precedent indicates, are antithetical to threshold limitations placed specifically and solely on arbitration provisions.

**The FAA is not FIELD PRE-EMPTION, but has since become the law.

Mastrobuono v. Shearson Lehman Hutton: Punitive damages allowed despite state statute preventing it, since the parties put in K to use NASD rules. (nat’l ass. of securities dealers)
Punitive damages would be allowed because, in the absence of contractual intent to the contrary, the FAA would pre-empt the Garrity (no punitive damages rule)

-Ambiguous language is construed against the DRAFTER as well.
CONCLUSION: we still have the Contract Approach to arbitration. We look very carefully at what the parties agreed and to implement that decision
DISTINCTIVE ROLES OF THE ARBITRATOR AND THE COURT

A. The PRIMA PAINT DOCTRINE and the CONCEPT OF SEVERABILITY
Prima Paint Corp. v. Flood & Conklin MFG. Co.: Prima claims that flood had fraudulently represented that it could perform its obligations and wants out of the K. 
=ARBITRATOR resolves the claim of FRAUD IN INDUCEMENT because Prima Paint did not attack the arbitration clause alone. If arbitration clause alone was attacked, it would go to Federal Judge.

*Except where the parties otherwise intend, arbitration clauses as a matter of federal law are “separable” from the Ks in which they are embedded, and that where no claim is made that fraud was directed to the arbitration clause itself, a broad arbitration clause will be held to encompass arbitration of the claim that the K itself was induced by fraud.

ARBITRATION CLAUSES ARE SEPARABLE FROM THE K. First time the S.C. had to grapple with what is the Role of judge compared to the Arbitrator. The judge’s role is very narrow.

Even if Prima was fraudulently induced into signing the K, any controversy still goes to the arbitrator.

Federal court may only consider issues relating to the making and performance of the agreement to arbitrate only.

First Options of Chicago v. Kaplan: 
-Need CLEAR AND UNMISTAKABLE evidence that a party had agreed to arbitrate. 

*we don’t get a lot of this case. The parties aren’t clear so the judge gets to decide. UNLESS THE PARTIES CLEARLY AND UNMISTAKABLEY PROVIDE OTHERWISE, THE QUESTION OF WHETHER THE PARTIES AGREED TO ARBITRATE IS DECIDED BY THE COURT. 

Howsam v. Dean Witter Reynolds: Not a question of arbitrability, but whether a rule applies. New GATEWAY test? If it’s a gateway issue, it would for Court to decide. Here, the arbitrator decided Res Judicata issues.
American Italian Pasta Co. v. Austin Co.: An agreement compels arbitration even if there is a “may” in the clause. Wouldn’t have referred to arbitration if the parties didn’t want it. POLICY FAVORING ARBITRATION.
C.H.I. Inc., v. Marcus Bros.: Adhesion K does not nullify the arbitration clause without showing FRAUD or ECONOMIC DISTRESS. Adhesion argument not take too seriously.

Ramirez v. Superior Ct: Basis exists for NOT compelling arbitration when P’s mother brought her to the hospital and handed a Spanish version of an agreement to arbitrate without being given an explanation. Need more investigation.
-Look at bargaining Strength. Patient should have been made aware of arbitration clause and requirements.

-Adhesion K

-Constitution favors jury trials. Did she knowingly WAIVE right to jury trial?
Defenses

1) unconscionable

* Wheeler case: chest pains, given arbitration K, made to sign it. Arbitration NOT upheld since it would be UNCONSCIONABLE. Unconscionability as a defense against arbitration clauses. 

* Hill v. Gateway 2000: arbitration clause in a box stands. There was a 30 day return policy. (unconscionable? unresolved legal issue)
Ingle v. Circuit City: Circuit City’s arbitration agreement unenforceable (unconscionable)
PROCEDURAL: weaker bargaining party. Is the K term oppressive? Yes, Circuit City does not even consider the apps of those who do no comply.

SUBSTANTIVE: “shocks the conscience?” Terms are very one-sided. We need a MODICUM OF BILATERALITY

1) claims subject to arbitration: circuit city would never initiate a claim against an employee. Extensive list of legal claims.

2) Statute of Limitations: only gives 1 year

3) Prohibition of Class Actions: oppressive

4) Filing Fee of $75: employee cannot bear any cost that would not be required in court. Pay circuit city to bring a complaint against them

5) Cost-splitting: 

6) Remedies: fails to provide for all types of remedies available to the court. Cap on punitive damages etc.

7) Unilateral termination/modification: 

8) SEVERANCE

2) one-sided.

Engalla v. Kaiser: HMO administering own arbitration program. Too one-sided. 

Conclusion:
**Attack on arbitration clause itself, then it can go to court

**parties can decide arbitration questions through K.

**Issues of limitations go to the arbitrator (confusing, but that’s the rule)

**Arbitration agreements need consent. 

-If I’m part of L&C’s health plan and my employer agrees to arbitration, did I give consent?  Yes

-If you signed it you consented to it is one view. (p. 390, Learned Hand)

3) public policy exception for attacking the award

4) statutory rights

5) bias of arbitrator?
Judicial Review and Arbitration
The FAA and Finality: the Role of Judicial Review in Arbitration
Courts should be very reluctant to interfere with arbitral awards. Courts normally take an extremely narrow role. 
FAA grounds for vacatur

10a1: 

10a2: fraud, corruption

10a3: procedural misconduct

10a4: in excess of powers

NO ERROR OF LAW WILL BE REVIEWED SUCCESSFULLY. If the arbitrator screws up on the law, so what. You opted out of it.

WHEN YOU WANT TO SET ASIDE AN AWARD, you usually use 10a4: excess of powers
Revere Copper & Brass, Inc. v. Overseas Private Investment Corp.: small award affirmed.
· strong public policy affirming arbitration awards

· didn’t want to open a can of worms for other reviews

· no appeal from arbitration

· (p. 403) Scope of review: a lenient “abuse of discretion” standard.

Advanced Micro Devices v. Intel: slow arbitration. Arbitrator did not exceed scope of authority in awarding a license to Intel intellectual property as well as extention of patent and copyright licenses.
· scope of review: NOT DE NOVO REVIEW NOR COMPLETE UNREVIEWABILITY
· Essence Test: award is legit only so long as it draws its essence from the agreement. “Is it arguable based on the K? If yes, then affirmed” applies to non-monetary awards.
· MANIFEST DISREGARD OF LAW: courts could set aside awards that were in manifest disregard of the law. If you’re obviously wrong on the law, the court can set it aside. Some courts don’t honor this and no appellate court has ever used manifest disregard to uphold the vacating of an award. (Not statute based)

Gateway Tech v. MCI: Arbitration K provides for de novo review of “errors of law” in the arbitration award, and the court vacates punitive damages and otherwise affirms the arbitration award.

FAA states that an award shall not be vacated unless

1) the award was procured by corruption, fraud, or undue means

2) there is evidence of partiality or corruption among the arbitrators

3) the arbitrators were guilty of misconduct which prejudiced the rights of one of the parties.

Here, it was contractual to expand the review of the arbitration. Court was supposed to review the awards in more detail for ERRORS OF LAW. ENHANCED JUDICIAL REVIEW

-In VA, no punitive damages merely for breach of K.

The parties contractually agreed to expand the arbitration clause and allowed the courts to look at it. The COURT HAS TO DO WHAT THE PARTIES SAY.

*leading case representing the K model of arbitration. Courts are split on judicialized arbitration.
Public Policy Exception: A desperate way to attack arbitration awards. 

United Paperworkers International Union v. Misco: Employee fired for being arrested for pot in parking lot. Arbitrator awarded re-instatement with back pay, which is affirmed. Misco argues PUBLIC POLICY for having safe workplaces and not having high workers.

· strong public policy favoring keeping the arbitration award

· No misconduct on part of arbitrator

· Can’t overturn an arbitration award because the court can’t draw the inference that just because pot had been found in car that employee was high on job. 
· Narrow view of public policy. Need explicit PUBLIC POLICIES that we can pull positive law from.

Seymour v. Blue Cross/Blue Shield: unilateral modification of an arbitration K stands. Arbitrator reasonably concluded that acceptance of payments of premiums meets the “agreed to” requirement. No violation of public policy.

CONCLUSION: Running uphill in vacating an award

1) manifest disregard of law

2) public policy

3) If you lose an arbitration, it’s not looking good. Basically in excess of powers is the slim hope.
UNIVERSAL ARBITRATION OF ALL TYPES OF DISPUTES 

Securities Arbitration:
Shearson/American v. McMahon: filing suit under 1) SEC Act 2) RICO 3) State claims. 
· Strong Federal policy towards arbitration. Must demonstrate that Congress intended to make an EXCEPTION to the FAA for claims arising under RICO and SEA. 

3 ways claims are NOT arbitrable 

1) plain language

2) legislative history

3) conflict analysis: direct irreconcilable conflict: 
For example RICO:

a. No statutory basis to exclude arbitration

b. Legislative history does not reveal anything.

c. Not too complex for arbitration.

d. Public interest to not allow arbitration for RICO? No

Employment Arbitration: you Union before taking a job will bargain for you and you will be the 3rd party beneficiary. You are on your own for the bargain reached if you have no Union.
Alexander v. Gardner-Denver Co: An individual does not forfeit his PRIVATE CAUSE of action if he first pursues his grievance to final arbitration under the nondiscrimination of a CBA. Title VII claims are to be decided in court. NO possibility of employee waiver of Title VII.
Parallel Rights gives you 2 shots at winning

1) K grievance. Lost in arbitration

2) Title VII civil rights jury trial.

Title VII has prereqs in its statutory scheme

1) filed timely

2) received and acted upon the Commission’s statutory right of notice to sue.
**(leading case) Gilmer v. Interstate/Johnson Lane: A claim under the Age Discrimination in Employment Act can be subjected to compulsory arbitration. Nothing in the text of the ADEA or legislative history precludes legislation.
GILMER Factors in determining if an arbitration clause is fine.
1) neutral arbitrators

2) provides for more than minimal discovery

3) requires written award. 

4) Provides for all types of relief that would otherwise be available in court

5) Does not require employees to pay either unreasonable costs or any arbitrators’ fees or expenses as a condition of access to the arbitration forum.

Cole v. Burns International: 

1) As a condition of employment, a person may WAIVE all rights to jury trial to any dispute relating to recruitment, employment, or termination. (EXCEPT FOR TITLE VII).

2) It is also legal to sign an agreement providing that at the employer’s option, employment disputes must be arbitrated. BUT YOU CANNNOT MAKE THE COMPLAINER SOLELY RESPONSIBLE FOR PAYING FEES.
p. 33: p. 33: Courts would provide statutory review for claims under Title VII or Securities Act, but no cases have come up. “Two assumptions…” paragraph says that courts will review under MANIFEST DISREGARD OF THE LAW. 

=A joke. Trying to put some power to manifest disregard, but not really.

Antitrust Arbitration: Under the FAA and the Convention on the Recognition and Enforcement of Foreign Judgments, claims arising under the Sherman Act and encompassed within a valid arbitration clause in an agreement embodying an International Commercial Transaction are Arbitrabe.

· use standard text, history, conflict analysis for statutory rights

· 2 step inquiry: 

· 1) whether the parties’ agreement to arbitrate reached the statutory issues

· 2) if it did, whether legal constraints external to the parties’ agreement foreclosed the arbitration of those claims. 

· MOST IMPORTANTLY, the U.S. will have the opp with the Convention to review the arbitration award to make sure it fits with policy.

· American business NEEDS inter’l arbitration in order to compete effectively.

National Oil Corp. v. Libyan Sun Oil:
$20 million arbitration award is recognized in the U.S.

Sun Defends on

1) Use of false testimony: fraud must have been discoverable upon the exercise of due diligence prior to the arbitration

2) Damage award not supported by evidence: award was RATIONALLY DERIVED

3) Violation of U.S. Public Policy: pub policy is narrowly construed. Public policy not synonymous with FOREIGN POLICY.
VERTICAL ARBITRATION CLAUSES AND THE ARBITRABILITY OF ANTITRUST CLAIMS:

Arbitration clauses in Ks up and down a product distribution chain.

-need to preserve long-term relationships

PATENT ARBITRATION. You can have them.

-do you want all patent disputes arbitrated?

ARBITRATION PROCEDURE:
1) The impartial and expert arbitrator: 

2) How to select an arbitrator that is not tainted.

3) Arbitrator should disclose disclose disclose.

SELECTING THE ARBITRATOR

- Commonwealth Coatings Corp. v. Continental: FAA section 10 includes “corruption, fraud, and undue means, or where there was evidence of partiality in the arbitrators”

-Here, the arbitrator had worked for the Defendant company= BIASED.

THE INFORMAL NATURE OF ARBITRATION HEARINGS:

1. Discovery: minor league discovery; usually just documents

i. Depositions are rare

ii. Almost never expert depositions

iii. Arbitrator can’t issue sanctions: problem

The FAA allows for subpoenas.

EVIDENCE-No formal rules of evidence.

**Gilmer: procedural questions goes to arbitrator, substantive goes to judge (but it never does)

AWARDS AND (THE LACK OF) FINDINGS:

Usually no findings of fact or conclusions of law. 

Usually no written opinions. 

RECORD: usually not one.

CLASS ACTION ARBITRATION: p. 496

General rule is that there was no such thing as class action arbitrations until the mid 90s. 

Green Tree Financial Corp. v. Bazzle: When a K clause is silent about class action arbitration, the issue can be resolved by arbitration under the FAA.

-Class action concerns neither the validity of the arbitration clause nor its applicability to the underlying dispute between the parties. 

-all disputes SHALL be decided by the arbitration in the K.

WAIVER OF THE RIGHT TO ARBITRATE: some decisions find that agreements to arbitration are waived by taking part in the litigation and, consequently, of no effect if the party seeking arbitration first participated in litigation

Cabinetree of Wis. V. Kraftsmaid Cabinetry: In January, 1994 a trial date was set for December 6, 1994. Thousands of documents were produced. In July, Kraftmaid moved for arbitration and was denied. They WAIVED by waiting 7 months.
St. Mary’s four principles

1) review of a finding that a party has waived its contractual right to invoke arbitration is for clear error only; it is not plenary

2) Such a waiver can be implied as well as express

3) In determining whether a waiver has occurred, the court is not to place its thumb on the scales; the federal policy favoring arbitration is merely a policy of treating such clauses no less hospitably than other contractual provisions

4) To establish a waiver of the contractual right to arbitrate, a party need not show that it would be prejudiced if the stay were granted and arbitration ensued.

NOW: an election to proceed before a nonarbitral tribunal for the resolution of a contractual dispute is a PRESUMPTIVE WAI VER of the right to arbitrate.

*Who decides waiver: the Court usually


PROCEDURAL CONSIDERATIONS RELEVANT TO DRAFTING AND REVIEWING THE CONTRACT TO ARBITRATE:

Things to consider

1) Form v. Customized ADR clauses: standard forms do not usually address discovery

2) The Scope of the ADR Clause: arbitrate everything?

3) Choice of Procedures: discovery, delay & expense

4) Application and Choice of Law: must the arbitrator apply the law?

5) Selection of the ADR Neutral: arbitrator selection; who pays

6) The Award: 

7) Other: Confidentiality/Written Opinion

MOST COMPLEX THING IN AN ARBITRATION IS SELECTING AN ARBITRATOR.

ENFORCING THE ARBITRATION AWARD: 
FAA requires that courts must grant an order confirming an arbitral award if the parties in their agreement have agreed that judgment of the court shall be entered. (except for some foreign arbitration awards)

Iran Aircraft Indus v. Avco Corp.: Article V(1b) of the New York Convention: “the party against whom the award is invoked was not given proper notice.. or was otherwise UNABLE TO PRESENT HIS CASE.” Cannot grant Avco’s claim solely on the basis of an affidavit and a list of invoices. Foreign judgment NOT affirmed
Chromalloy Aerservices v. Arab Republic of Egypt: Egyptian court declined the award, but was enforceable here. 
In other countries, you can set aside awards for errors of law in the arbitration.

Under Convention Article V, the court may decline the award since Egyptian courts did not recognize it. (DISCRETIONARY standard)
II. NEGOTIATION:
THE NEGOTIATION STAGES

1) The Preparation Stage: planning is KEY

a. Client preparation: goals

i. Essential

ii. Important

iii. Desirable

b. Lawyer Preparation

i. Determining expected value of interaction: BATNA, chances of success

ii. Establishing High Aspiration Levels

iii. Articulating principled opening offers: make it clear why you are starting with that much

iv. P. 73: negotiation prep form

*p-value: what chance you have of winning.

2) The Preliminary Stage

a. Establishment of negotiator identities

b. Establishment of negotiation tone: attitudinal bargaining

3) The Information Stage

a. Focus on What Each Side Wants and Knows: ask broad questions

b. Critical Nature of Information Retrieval: zone of agreement

c. Categories of information regarding opponents situation

d. Controlling disclosure of own side’s information (blocking techniques)

i. Ignore the intrusive question

ii. Answer the beneficial part of compound question

iii. Over-or under answer the question

iv. Misconstrue the question and answer the reframed inquiry

v. Answer opponent’s question with own question

vi. Rule the question out of bounds

e. Nonadversarial Probing of Underlying Interests and Objectives

-p. 85: Chart on overlap between settlement ranges.

4) The Competitive/Distributive Stage

a. I am not in a position to offer you more than…

b. Power Bargaining and Concession Strategy

Sources of Power

-Facts

-Law: though not technically applied

Common Power Bargaining Techniques

1) Argument

2) Threats, warnings, promises

3) Rational and Emotional Appeals

4) Ridicule and Humor

5) Control of Agenda

6) Intransigence

7) Straightforwardness

8) Flattery

9) Manipulation of Contextual Factors

10) Silence

11) Patience

12) Creation of Guilty, Embarassment, or Indebtedness

*don’t get caught up in your negotiation

The CLOSING STAGE: don’t make concessions just because an agreement is close so as to not “lose the agreement”

The Cooperative/Integrative Stage

NEGOTIATING GAMES/TECHNIQUES (p. 133)

Common Negotiation Tactics

1. Numerically Superior Bargaining Team: can work well if the team is coordinated.

2. Use of Asymmetrical Time Pressure: business trips to Japan

3. Extreme Initial Demand/Offer: 

i. React severely

ii. Unreasonable counteroffer

4. Use of probing questions

5. Boulwareism: best-offer-first take it or leave it.

i. No negotiation dance. One realistic offer, but make it fair.

ii. Skips information stage

6. Settlement Brochure:

i. Sometimes the “leaking of a hot memo”

7. Limited Client authority: right to check with client

8. Lack of Client Authority:

i. Client lets you go up to a certain amount.

9. Nibble Technique: agree to a deal but later change it.

10. Use of decreasing or limited time offers

i. For every day of trial, offer would go up a million…

11. Real or Feigned Anger;

12. Aggressive Behavior

13. Walking Out/Hanging up

i. Not too effective

14. Irrational Behavior

15. False Demands

i. The father who is deadbeat in a divorce, when fighting about money asks for custody of the kids. If the mother still wants custody, the mother has to pay with less money. Husband doesn’t really want custody.

16. If it weren’t for you (or your client): if only your client had not drive while intoxicated…

17. Alleged Expertise/Snow Job

18. use of disingenuous consecutive concessions

19. Uproar

20. Br’er Rabbit: saying do anything but this… and then they will do that.

21. So What

22. Feigned Boredom or Disinterest

23. Mutt/Jeff

24. Belly-Up (yes… but)

25. Passive Aggressive

26. Weakening an opponent’s position of strength

27. Enhancement of weak bargaining position

28. Confronting opponent inflexibility

29. splitting the difference

30. telephone negotiations

31. negotiation by mail, email, or through fax

i. missing lots. Words take on disproportionate importance

32. negotiating with gov agencies.

i. Maybe the most difficult attorneys to work for.

ii. More time, attorneys are not working on billable hours.

iii. Not real clear who the client is.

iv. More incentive to not give in.

NEGOTIATION ETHICS: The lawyer must act honestly and in GOOD FAITH.
 “a lawyer shall not knowingly make a false statement of material fact or law to a third person”

1. Nondisclosure of information: no affirmative duty to inform an opposing party of relevant facts.

a. Ask the relevant questions to avoid this.

2. Partial Disclosure of Information

3. Overt Misrepresentation of Information: may not misrepresent MATERIAL facts.

a. Intentions NOT material facts

b. May block, but not lie

Unconscionable Tactics and Agreements:

-no harassing/humiliating opponent

-don’t agree to unconscionable settlements

III. MEDIATION

THE NATURE OF MEDIATION

1. Facilitated Negotiation: a supercharged negotiation

2. Party control and Empowerment: parties control proceedings. Mediator is the AGENT and does the parties will. DISPUTE BELONGS TO THE PARTIES.

a. Retain power over the dispute. Mediation is more popular than arbitration.

3. Privacy

4. Legal Subservience: legal norms not applied

5. consensual mediation as K: usually part of K before or after dispute

6. Common Ground and Common Interests:

7. Empowerment and Recognition

8. Justice?

Notes: 

Avoid costly litigation

Mediators lack the authority to dictate agreements. Merely empowered to ASSIST parties with their own negotiations.

THE STYLES OF MEDIATION:

1. Substance Oriented Mediators: typically accustomed to interacting with relatively inexperienced negotiators who have difficulty achieving their own agreements. (Parent-child) 

a. Often time a retired judge who gives predictions. Give “weather reports” on strengths/weaknesses.

b. ICM

2. Process-Oriented Mediators: attempt to regenerate party-to-party discussions to enable the participants to structure their own deals. They believe temporary impasses are the result of communication breakdowns and unrealistic expectations

a. Know a lot about the process, but not in a specific field

b. PCM

3. Relationship-Oriented (Transformative) Mediators: designed to transform disputants into relatively self-sufficient problem solvers.

a. Recognize value and worth of opponent

b. Empowerment of parties

ICM

Information Centered Mediation: relies on the mediator possessing superior info gained through formal study, experience or both. (like Judges)

-this is what you can expect from these facts at trial. The award will be …

Knowledge of Dispute Process

PCM

Process Centered Mediation: relies on mediator’s expertise in the process of disputation and skill at achieving resolution of disputes. (knowledge of how disputes work)

-workplace rights and obligations, business relationships going sour.

The Lawyer’s Role:

MEDIATION STAGES

The Preliminary Stage: 

1) mediator selection: which type are the parties looking for. How many?

2) Timing of Initial Mediation Intervention: if neutral intervention happens too early, the parties will be unreceptive, too late, the parties will be angry.

3) Party and mediator preparation: Parties should prepare as for any negotiation. This is an ASSISTED negotiation.

4) Preliminary mediator-Party contact: usually to schedule first meeting. Must avoid seeming biased. 

The Initial Session: should not create a combative atmosphere.

-explain the process

-confidentiality

-summarize respective positions

-reframe emotional issues in a productive manner

The Caucus: Conducting Separate Mediation Sessions:

-determined by strategy of the mediator and desires of the parties.

-Don’t give legal advice

The Closing Stage: Once the parties have agreed upon the terms contained in the mediator’s text, the neutral drafter should carefully review the items agreed upon to be sure that there are no misunderstandings.
CREATIVITY OF MEDIATION

p. 222 Fuller, Mediation- It’s Forms and Functions: mediation is commonly directed, not toward achieving conformity to norms, but toward the creation of the relevant norms themselves. 

Mediation is directed toward bringing about a more harmonious relationship between the parties. RELATIONSHIPS (like labor mainly, but not expanded)

1) argues that 2-party mediations are EASIER to mediate successfully than multi-party disputes. Lots of contention.

2) Can create norms/relationships

p. 226. Innovative Settlement Alternatives
AGREEMENTS TO MEDIATE AND THE ROLE OF LAWYERS

Kaiser Foundation Health Plan v. Doe: An oral agreement to settle is enforceable. Mediation settlements are no different from other agreements. The Lawyer settled. The principal is bound by acts of its agent if there is real or apparent authority. 
ETHICAL and PROFESSIONALISM ISSUES IN MEDIATION

The Standards of Conduct for Mediators:

I: self determination of parties

II: impartiality

III: disclose conflicts of interest

IV: competence

V: confidentiality

VI: fair and diligent conduct

VII: neutral should be truthful in advertising and business

VIII: fees

The lawyer’s obligation to counsel client about mediation: requires the lawyer to “consul with the client” regarding the means of representation, but still avoids directly mandating the lawyer to discuss mediation.

p. 247: Meyerson, Lawyers Who Mediate are Not Practicing Law: Need a client to practice law. Lots of normal people practice mediation, that doesn’t make them lawyers. Judges presiding over settlement conferences would be in ethics violations if they were practicing law. 
p. 251: Mazza, Divorce mediation: Perhaps Not the Remedy it was Once Considered: a real legitimate concern is that the parties may nevertheless rely on the mediator’s professional judgment to recognize the significance of the legal issues involved and the impact of these issues on the parties. 


-During the course of the mediation, tactical concessions may be made that would weaken a party’s position in trial. Strategies may be revealed, and the adversary party may have substantial lead time to respond prior to trial. Strategies revealed/Concessions. 

Barbour v. Barbour: The lawyer’s involvement after the mediation must not carry over into the courtroom. Lawyer’s involvement as mediator raises Ethical Concerns.

MEDIATOR IMMUNITY AND QUALIFICATIONS

Not liable unless mediators act in bad faith, with malicious intent, willful disregard of rights, safety, property of another.

-Mediator must be COMPETENT.
McLaughlin v. Superior Court: a county violated due process if it required a mediation report but disallowed cross-examination of the mediator.

COMMON USES OF MEDIATION

1) Divorce Mediation: often mandatory

2) Non-therapeutic means of dispute resolution

DIVORCE

Bennett v. Bennett: Wife in mediation refused to sign agreement. Can’t make her sign.

Look at statute. Any agreement reached by parties through mediation on any issue shall be reduced to writing, signed by parties, and presented to the court for approval.

-Court Don’t want to determine what happened. Need something subjective.

PRO

p. 262: Folberg, Divorce Mediation: A Workable Alternative: a non-therapeutic process by which the parties together, with the assistance of mediator, attempt to systematically isolate points of agreement and disagreement, explore alternatives and consider compromises for the purpose of reaching a consensual settlement of issues relating to their divorce or separation. 
-Family mediation furthers policy of minimum state intervention.
-not as adversarial. Can use transformative mediation. 
CON
p. 277 Woods, Mediation: A Backlash to Women’s Progress on Family Law Issues: mediation seeks to privatize family law problems once again, denying women the opportunity to enforce and consolidate their victories and to empower themselves further through the development of new rights in the legislature and the courts.

-fails to protect battered women, batterer not required to admit guilt. 

-no way of verifying extent of assets, etc. 

-trivializes family law issues. 

p. 280: Grillo, The mediation alternative: Process Dangers for Women: lack of focus on values and principles in many models of mediation. 

GRILLO: women more relational and more likely to MAKE COMPROMISES?

-Psychological differences between men and women.

-p. 282 is mediation MORALLY superior to adjudication? 

-POWER IMBALANCES

COMMERCIAL MEDIATION

Growing field: banks, franchisees, builders, IP, licensees, etc.

1) litigation seems more expensive, Mediation seems cheaper and IMMEDIATE results.

2) not pleased with arbitration results you can leave it

3) party control in mediation

4) enhance awareness of an order to dispute alternatives.

“let’s take a shot at mediation, it’s cheaper, and we don’t have to take the result. Learn a lot about the case”

Graham v. Baker: Hostile attorney. Writ to grant the release for mediation granted.

Statute requires one mediation meeting. PARTICIPATE means to take part in. NO DISCRETIONARY power for mediation service. 

Flagg went to the mediation and stated his position was not negotiable. 

NATURE OF MEDIATION IF VOLUNTARY. It doesn’t work if the parties don’t want to be there.

ENVIRONMENTAL MEDIATION

-complex, but environmental litigation is often costly, drawn-out, and complicated as well.

-often involves many parties

-Brayton Point Conversion (p. 292) 

Parties:

1) NEPCO (plant owner)

2) DOE

3) EPA

4) State DEQ

5) PIG (these were left out)
-Denver Water Bd. Needed more water. Should they build a Dam?

-Almost a Self-appointed mediator. A powerful political figure. (who came out in support of the dam; weird

PARTIES

EPA: against the Dam

State DEQ

Corp. of Engineers

Enviro Groups: not represented, but adequately represented by the EPA

Bureau of Land Management

USFS

*can’t leave until a deal was done, there is an incentive to make a deal.

*power is often gained from legal skirmishing. Put that off if you agree to mediate without a hearing.

*trial date matters.

p. 293: Susskind: Environmental Mediation and the Accountability Problem: Mediator orchestrated multilateral and bilateral negotiations. 
Superfund sites common in mediation.

Like antitrust, too risky and complicated to litigate readily.

MEDIATION OF EMPLOYMENT DISPUTES:

Growing in popularity

1) less CBA

2) useful

+especially attractive for employers: low cost, no imposition of result, quick, and private

VICTIM-OFFENDER MEDIATION (VOM)

Mediation in criminal as well as civil cases.

-Growing Victim Rights” movement: emotional healing and financial restitution.

p. 307: Brown, the Use of Mediation to Resolve Criminal Cases: A critique: 
VOM critique

-usually involves non-violent crime

-alternative to jail? DIFFERENT GOALS. Affect the extent to which VOM serves the interests of victims, offenders and states.
-reconciliation of the conflict: closure and feelings

-displaces some of state’s authority.

-might END criminal law and replace it with the law of torts. 

-Undermines deterrence?

USUALLY TRANSFORMATIVE.

Some in the beginning, some DONE IN THE END in place of sentencing. You know the person is guilty and we can promote restitution.

IV. COURT ANNEXED ALTERNATIVES

COURT ANNEXED ALTERNATIVES:

ADR now prevalent in the courts: support by JUDGES

Every U.S. District Court is to establish an ADR program

ESSENTIAL TYPES AND CHARACTERISTICS OF COURT ANNEXED ADR

1. Court annexed arbitration (CAA): Monetary limits are typical, i.e. all Civil Suits under $100,000. 

2. Early Neutral Evaluation (ENE): evaluation of likelihood of success/failure

3. Summary Jury Trial: abbreviated jury trial rendering a non-binding verdict.

4. Mandatory and Voluntary Mediation: 

5. Judicial Mediation: could be Rule 16 Pretrial conferences

6. The Mini-trial: mini trial to neutral expert

7. Private Judging: private jurist is hired to decide the dispute.

-These provide predictions of outcome

-Can be a form of discovery

-Part of Case Management

VARIETIES OF COURT ANNEXED MEDIATION: voluntary, mandatory, judicial, and appellate:

Governed by LOCAL RULES. Required by federal Act since 1998.

Court annexed mediation: Rule 16


Can be mandatory. 

Settlement Conference: calendar a case for a settlement even before a judge is assigned. Judge mediates the case.

Danger of prejudicial trial rulings if they are unable to resolve their controversies amicably. 

Bernard v. Galen Group: Sanctions given because parties violated judge’s order and the confidentially provisions. 

Breach of confidentiality order may in extreme cases cause the case to be thrown out!

APPELLATE MEDIATION:

Similar to trial mediation

-have entrenched positions.

Often picked by cases most likely to settle

1) number of parties

2) interest of the parties in mediation

3) complexity of use and monetary relief sought

4) nature of dispute and issue on appeal

5) presence of incentives to settle or simplify case.

EARLY NEUTRAL EVALUATIONS AND THE MINI-TRIAL: hiring a specialist neutral lawyer to evaluate your case. Predict on percentage basis the success of each side. 

Theory that the adversary attorney may lack the ability to evaluate his case clearly and be overly optimistic and unable to point out negative aspects to the client.

1. Early Neutral Eval: may be a sub for Rule 16. Judge will signal likes and dislikes of the case.

2. Mini Trial: made to principals. 

Summary Jury Trial: impartial jury trial to predict future actual jury trials. Nonbinding verdict.

p. 550 Levine, Northern District of CA adopts ENE: early, frank and thoughtful assessment of the parties’ relative positions and the overall value of the case works well. 
SUMMARY JURY TRIAL

p. 554: Lambros, The Summary Jury Trial: an Alt method of resolving disputes: jurors bring fresh viewpoint and involves citizens. Intended primarily for cases that WILL NOT SETTLE using more traditional methods. 
Cincinnati Gas & Electric Co. v. G.E. Co.: Court ordered a summary jury trial, but made it secret. No 1st amendment right.

1st amendment

1) tradition of accessibility?

2) Significant positive role in the functioning of the particular process in question.

Here, this is too different from a real trial as it is abbreviated. Jury serves different functions above just fact finder.

Strandell v. Jackson County, Ill: federal court cannot order parties take part in a nonbinding summary jury trial. 

Rule 16 does not authorize a MANDATORY summary jury trial. 

Rule 16 fosters settlement through the use of extrajudicial procedures, but not to sidetrack normal litigation. 

-Would disrupt discovery and work-product privilege as well.

COURT ANNEXED ARBITRATION:

1. suits for money damages that below a particular amount in controversy

2. single arbitrator

3. no FRE

4. good faith participation

5. arbitrator renders an award, (each party has 30 days to request a trial)

p. 570, Bernstein, Understanding the Limits of Court-Connected ADR: A critique of Federal Court-Annexed Arbitration Programs: 
-Lose right to JURY TRIAL. (P’s attorneys don’t like this)

-may not truly save money and time.

-Messes up DISCOVERY PROCESS by messing with the timing. Front-load discovery before an arbitration. Over Discovery at the start, and less later. 

Always concern about accuracy.

Silliphant v. City of Bev. Hills: Did not get a trial de novo when trial court effectively dismissed a lawsuit with prejudice for failure to participate in arbitration due to repeated and unjustified attempts to delay and frustrate the judicial process.

Granted respondents’ motion to strike appellant’s request for trial de novo following the arbitrator’s award in respondents’ favor. (effectively same as dismissal)

-multiple cases of noncooperation. 

-willful disrupting the deposition

-willful and without substantial justification for complying with prior orders.

Note 1:

What if she had picked a better attorney and was polite. Would she get a trial? Yes. 

ABSOLUTE RIGHT to a trial de novo in nearly every jurisdiction.

PRIVATE JUDGING: 14 states have statutes allowing retired judges to hear trials. 

-opt out of long court date and pay for a retired judge for quick resolution.

-private judges compete for work; upends power balance.

-not publicly accountable

-incentive to not be “accommodating” and not create any rules.

Dual public-private nature: how much decision-making authority.

**not enough rule producing.

**may be troubling since the wealthy can go out and buy their own judge to speed things up.
p. 581: Kim, Rent-A-Judges and the Cost of Selling Justice: blurs distinction between public and private tribunals. Less force and legitimacy. Litigants looking for someone to rule in their favor.
AGENCY ANNEXED ADR: p. 580. 
A. regulatory negotiation: Shift by agencies to heavy reliance as a means to carry out their statutory mandates

Traditionally, little buy-in from outside the agency; encourages adversarial and uncooperative behavior on the part of the private industry; and routinely results in decisions leading to dissatisfaction, which frequently leads to protracted litigation.”

=Now negotiated Rule-Making or REG-NEG

Usually must give notice in federal register that you are thinking of passing a rule. Then there is a comment period. Usually just the agency, public interest groups, and the regulated read it.

Agencies prefer REGS to CASES. Takes care of more people at one time.

Congress now mandates Reg Negs oftentimes. 

+more inclusive

-charges of bias

-Don’t like the idea of fox, chicken, and hen together.

Harter, Negotiating Regulations: A Cure for Malaise: 
p. 590: How Reg Neg really works. 

The agency should never START a reg-neg. Distrust of the agency in the first place, so one of the other parties should do it. 

TRIANGLE: public interest(agency(regulated group

Once initiated, all parties brought to the table. The AGENCY STILL HAS THE ULTIMATE POWER. 

-REG-NEG notice must also be published in the Federal Register as well as any rule passed. 

Convenor: responsibilities for the preliminary determination of the feasibility of negotiation, the interests to be represented, and the appropriate representatives of the interests.

Should asses

1) limited number of interests and countervailing power

2) individuals to represent the interests

3) commitment to negotiate in good faith.

4) Scope of issues

5) Establishment of preliminary schedule.

USA Group Loan Services v. Riley: 
The Negotiated Rulemaking Act did not make an official’s promise enforceable.

-notice and comment rulemaking still must happen even if there is Reg-neg. 

Admin. agency not BOUND to what it says during the negotiation. Takes power away from reg-neg. Traditional mode of thinking is that agency can do whatever it wants.

**Discovery is proper when it is necessary to create a record without which the challenge to the agency’s action cannot be evaluated. No discovery allowed to show bad faith.

Last place mediation really took. Needed Congressional prodding.

-Why agencies last place?


-Didn’t want to lose it’s control. Used to control and power.


-Give up less power in mediation.

For the IRS: tax disputes


-IRS more open to mediation.


-helps image


-only willing to cut deals for the rich. (though no monetary limit now)

-Why pay taxes at all if you have mediation for let’s make a deal

For the POST OFFICE


-Redress (14-21 days): very fast


-no cost to employee/on clock


-parties can bring a rep., but doesn’t happen so fast due to speed.

-transformative mediation: mediation that creates a relationship between the parties. Empowering the party that’s supposed to be underpowered and causing them to be recognized. Recognition + Empowerment. 

-many private employers do the same thing. 

AGENCY MEDIATION:

The non-binding nature of mediation is attractive to agencies and the ability of the disputants to retain control over the outcome of mediation is attractive to agencies that are sometimes parties to disputes.

Rate request hearing: usually takes 6 months of evidence. 

Parties are utility v. agency staff. Judge is also agency. Who comes in as interveners? 

1) Big consumer groups. 

2) Cities

3) citizens utilities boards

4) public interest groups

p. 609 lawyer participation in zimmer plant. 

Ohio Zimmer Rate Case

Numerous utility regulatory commissions have used mediation to help streamline protracted disputes regarding utility rates.

Utility revenue = Rb (rate base) x R (rate of return) + ROC (reasonable operating costs)

Isn’t always as effective as it seems. Unable to resolve rate cases.

-Parties weren’t into it.

-Too many disputes.

-Communication issues

-Timing

-Resources

-Qualifications of mediator: mediator had no knowledge of the industry and unfamiliar with jargon. 


+expert

-expert: expert has preconceived notion of how things should be. Less transformative. 

What can mediator do to push parties along in delay?


-Nothing really. These cases may not be perfect candidates for mediation.

Pros of mediation. 

-no public display of conflict

-overcome the emotions of the situation

-limitations to customer known

-does not require commission endorsement

-reduces costly litigation

AGENCY ARBITRATION: p. 618

In its infancy

-distrust of idea

-Passage of ADR Act: agencies COULD arbitrate but could terminate any arbitration that it liked. Could vacate awards before it became final. 

Thomas v. Union Carbide

Arbitrator’s decision subject to judicial review only for fraud, misrepresentation, or other misconduct.

Here, though, it is an article III challenge where Congress transgressed limitation by allocating arbitrators the functions of judicial officers and then limiting review.

“look at not just the form, but the substance of what is required” in constitutional inquiries and Article III. 

FIFRA creates both a public and private right. 

-Need for speedy resolution for public health reasons, arbitration is faster. 

-That is what the legislature intended.

