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The legal profession was once the champion of redress for wrongs committed against 
the innocent. It is now viewed as an alternative avenue for compensation for disgruntled 
clients who are dissatisfied with the disposition of a matter. Clients are more apt to blame 
their attorney than to accept a losing result. Even third parties who were not clients of the 
attorney bring lawsuits against any and all attorneys involved in a matter gone awry. With 
litigation on the rise and tolerance of lawyers on the decline, parties that receive an 
unfavorable result no longer hesitate to sue the attorneys involved in the matter with the hope 
of receiving some recovery. 

This lecture is designed to serve as an overview of several important areas of the legal 
practice and, accordingly, oflegal malpractice. We will review and discuss client relations, 
specifically the importance of choosing your clients carefully in an attempt to avoid 
malpractice actions; how to properly document your file; managing client's expectations; 
and fee disputes and how to avoid or reduce the "cost" of settlement of such disputes. 

I. CLIENT RELATIONS- SELECTING THE RIGHT CLIENTS 

A. Choosing the Client Carefully: 

Careful selection of clients is one of the most important factors in risk management. In 
deciding whether to accept a particular retention, an attorney should always ask 
themselves: 
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• Do you have enough time to handle this matter? 

• Do you have the stafi and resources? 

• Do you have the funds to support this case? 

• Has the case been brought to you at the 11th hour? 

• Has the prospective client already had several different attorneys? 

• Is this client impossible to satisfY? 

• Does the client have unrealistic expectations? 

• Is the case outside the geographical area in which you normally 
practice? 

• Are you aware of the local rules and law? 

• Is the client aware and comfortable with the fee structure? 

2 



II. HOW TO PROPERLY DOCUMENT YOUR FILE 

A. Importance of Documenting a File: 

Claims against attorneys often involve "Monday morning quarterbacking" or second 
guessing trial tactics or strategy. Many times it comes down to a "he said/she said" 
type of debate. However, this can be easily avoided or at least curtailed significantly. 
The best defense against these claims is to document key decisions and strategies in 
writing. While letters, faxes and emails are preferred, even contemporaneous 
memoranda to the file can help defend you later. 

Key points to implement: 

• Prepare writings that explain reasons decisions were made. 

• If possible and appropriate, confirm in writing that client shared 
in the decision making process. 

• With respect to appeals, be sure to document that you were 
instructed not to file or perfect same. 

• All important decisions made by phone or in person should be 
memorialized in writing. 

• Credibility issues, determined without documentation, usually 
favor the client. 

• Document all settlement discussions. 

• If you are outgoing counsel, substituted out, or ask to be relieved, 
always make and keep a copy of your file. 

B. Letter of Engagement: 

Retainer letters can play a key role in avoiding or even defending legal malpractice 
claims. Engagement letters are important because they play a significant role in 
reducing the frequency of billing disputes. A good engagement letter should go 
beyond the mere recitation of billing rates and billing cycles and should additionally 
provide conduct and management of the firm and client relationship. A sample Letter 
of Engagement is included at the end of this packet. 
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A letter of engagement should: 

• Define the scope of representation and the fees agreed upon. 

• List the attorneys who will be representing the client with their 
respective rates. 

• If agreed upon, it should state that fee disputes will be mediated or 
arbitrated. 

• State all entities you represent and if possible, those you do not. 

• Specifically identify those matters the firm has agreed to handle, 
and if possible, those it was not retained to handle. 

• Identify as broadly as possible all anticipated or reasonably 
foreseeable outcomes and consequences. 

• Describe how expenses will be billed and how the retainer, if any, 
will be replenished. 

• State that if retainer is not replenished timely, that consent is 
given to withdraw. 

As of March 4, 2002, a court rule entitled "Written Letter of Engagement" (22 
N.Y.C.R.R. Part 1215, has required all New York Lawyers to provide written letters 
of engagement to clients in every matter where: 
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• The fees are expected to be $3,000 or more. 

• Unless the client has previously paid the attorney for services "of 
the same general kind," or 

• The matter is a domestic relations matter (in which case a written 
retainer agreement is required). See 22 N. Y.C.R.R. § 1400.3. 
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Failure to provide a written engagement letter: 

• In Rubenstein v. Ganea, 41 A.D.3d 54 (2"d Dep't 2007), the Second Department 
addressed the issue of whether an attorney who fails to obtain a written retainer 
agreement with a non-matrimonial client may still recover the reasonable value 
of professional services rendered on a quantum meruit basis, despite failing to 
comply with 22 N.Y.C.R.R. § 1215.1. 

• The Court distinguished 22 N.Y.C.R.R. § 1215.1 from the rule governing 
matrimonial matters, 22 N.Y.C.R.R. § 1400.3, holding that "a strict rule 
prohibiting the recovery of counsel fees for an attorney's noncompliance with 
22 N .Y.C.R.R. § 1215.1 is not appropriate and could create unfair windfalls for 
clients." Jd. at 63. The Court did hold that the attorney bears the burden of 
establishing the terms of the alleged fee arrangement, noting that "[a ]ttorneys 
continue to have every incentive to comply with 22 N.Y.C.R.R. § 1215.1, as 
compliance establishes in documentary form the fee arrangements to which 
clients become bound." Jd. at 64; see also Vandenburg & Feliu, LLP v. 
Interboro Packaging Corp., 70 A.D.3d 931 (2nd Dep't 2010). 

22 NYC.R.R. § 1215.1 versus 22 NYC.R.R. § 1400.3 

• Public policy considerations require that courts pay particular attention to fee 
arrangements between attorneys and clients. See generally Seth Rubenstein, 
P.C. v. Ganea, 41 A.D.2d 54,60 (2nd Dep't, 2007). However, the language of 
22 N.Y.C.R.R. § 1215.1 contains no express penalty for noncompliance. The 
rule was adopted to prevent misunderstandings between attorneys and clients, 
instead of address abuse of practice in law. 

• In contrast, 22 N.Y.C.R.R. § 1400.3 was specifically "promulgated to address 
abuses in the practice of matrimonial law and to protect the public." Edelman v. 
Poster, 72 A.D.3d 182 (1st Dep't 2010). Unlike Rule 1215.1, an attorney can 
actually be disciplined for failing to execute a written retainer agreement in a 
matrimonial action, pursuant to § 1400.3, and underscored by Code of 
Professional Responsibility DR 2-1 06( c )(2)(ii). A breach of DR 2-1 06( c )(2)(ii) 
will usually preclude an attorney's recovery of fees in domestic relations 
matters. Notably, failure to execute a written retainer under §1215.1 does not 
concomitantly breach any disciplinary rule. 
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C. Non-Engagement I Disengagement Letters: 

Non-engagement and disengagement letters can also help reduce or defend claims. 
Transmission of a non-engagement letter can help eliminate a later claim of an attorney 
client relationship. It should always be your practice to send a non-engagement letter 
when you decline a case, and to enter the information into your database for future 
conflict searches. Samples ofNon-Engagement and Disengagement letters are included 
at the end of this packet. The attorney should also: 

• Send non-engagement letters by Certified Mail, return receipt 
requested. 

• Tailor the letter specifically to matter being declined. 

• Statute of limitations dates and other deadlines should be 
contained in the letter. 

• Do not provide an opinion about the case, or the likely result. 

• Refer the non-client to other counsel or provide the name and 
number of the City, County or State Bar Association. 

Disengagement (or termination) letters should always be sent to a client when 
attempting to remove yourself from a case after it has been accepted. Reasons to 
disengage from a case range from a potential conflict to unpaid legal bills. The 
attorney should also: 
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• Send disengagement letters by Certified Mail, return receipt 
requested. 

• Strongly point out the firm no longer represents the client in the 
matter as of that particular time. 

• Recommend he/she seek advice of other counsel. 

• In some cases, a court order must be obtained. 

• Provide all upcoming important dates and deadlines. 

• You still may have a duty to "protect the file." 
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III. MANAGING CLIENT'S EXPECTATIONS 

A. Client's Expectations: 

Managing client expectations is key in avoiding malpractice claims. If the prospective 
client has unrealistic expectations, do not be afraid to walk away. 

Never guarantee a particular result or outcome. Ensuring that a client is aware of all 
reasonable foreseeable outcomes of meetings, motions, hearings on their case is 
critical in avoiding malpractice claims. Also, sending out large legal fee statements at 
the end of a case should be avoided. 

An attorney should not accept clients or matters in which he/she is not competent. In 
fact, taking a case you are not competent to handle may subject the attorney to 
discipline. However, an attorney may accept employment in an area in which he/she 
is not qualified, only: 

• If in good faith the attorney expects to become qualified and such 
qualification does not result in unreasonable expense or delay to 
the client. 

• Alternatively, if the attorney does not expect to become qualified 
he/she may, with the consent of the client, accept the 
employment and associate with an attorney competent to handle 
the matter. 

B. Disciplinary Rules: 

On Aprill, 2009, the Appellate Division of New York instituted new Rules of 
Professional Conduct, which superseded former part 1200 Disciplinary Rules. 
The new Rules of Professional Conduct can be found at 
http://www.nycourts.gov.rules/jointappellate/. 

The adoption of the April!, 2009 Rules of Professional Conduct brought about 
some notable changes: 1 

1 See Adoption oft he New Conduct Brings Many Benefits, NYLJ, January 26, 2009, by Justice 
Gail Prudenti of the Appellate Division, Second Department. 
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Diligence and Neglect: Clearly encompassed in the above, is the lawyer's duty to 
handle the client's matters competently and not neglect them. See In re Anschell, 286 
A.D. 2d 173 (1'1 Dep't 2001) (finding that an attorney's failure to file certain legal 
documents, and subsequent failure to inform the client of the status of, and 
concerning problems with their cases, constituted neglect); In re Ewing, 58 A.D. 3d 
98 (2nd Dep't 2008) (lawyer resignation from practice after committing various acts of 
neglect, including failing to respond to client's requests for information about their 
case.) 

• Rule 1.4(A)(3), (4), requiring that a lawyer "keep the client reasonably 
informed about the status of the matter," and "promptly comply with a client's 
reasonable requests for information." 

Confidentiality: the new rules substantially changed the obligations to protect 
client confidentiality. 

Rule 1.6: Confidentiality of Information 

• Although similar in substance to the former rules, the new rules add an 
exception at Rule 1.6(A)(2). See Rule 1.6 (A), below; compare with prior DR 
4-10!. 

• Rule 1.6(A) provides that a lawyer shall not knowingly reveal confidential 
information, or use such information to the disadvantage of the client or for 
the advantage of the lawyer or a third person, unless: 

( 1) the client gives informed consent;2 

(2) the disclosure is impliedly authorized to advance the best interests of the 
client and is either reasonable under the circumstances or customary in the 
professional community; or 

(3) the disclosure is permitted by paragraph (B). 

2 "Informed consent" denotes the agreement by a person to a proposed course of conduct after 
the lawyer has communicated information adequate for the person to make an informed decision, 
and after the lawyer has adequately explained to the person the material risks of the proposed 
course of conduct and reasonably available alternatives. See Rule 1.0(J) 
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• Rule 1.6(B) provides that a lawyer may reveal or use confidential information 
to the extent that the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 

(2) to prevent the client from committing a crime; 

(3) to withdraw a written or oral opinion or representation previously 
given by the lawyer and reasonably believed by the lawyer still to be 
relied upon by a third person, where the lawyer has discovered that the 
opinion or representation was based on materially inaccurate 
information or is being used to further a crime or fraud; 

( 4) to secure legal advice about compliance with these Rules or other law 
by the lawyers, another lawyer associated with the lawyer's firm or the 
law firm; 

( 5) (i) to defend the lawyer or the lawyer's employees and associates 
against an accusation of wrongful conduct; or 
(ii) to establish or collect a fee; or 

( 6) when permitted or required under these Rules or to comply with other 
law or court order. 

Rule 3.3: Conduct Before a Tribunal 

• Rule 3.3 represents the most radical break with the prior rules, pertaining to 
the conduct of a lawyer who is representing a client in the proceedings of a 
tribuna/. 3 

• The new rules provide that if a lawyer or the lawyer's client has offered 
evidence to a tribunal and the lawyer later learns ("comes to know") that the 

3 A "tribunal" denotes a court, an arbitrator in an arbitration proceeding or a legislative body, 
administrative agency or other body acting in an adjudicative capacity. A legislative body, 
administrative agency or other body acts in an adjudicative capacity when a neutral official, after the 
presentation of evidence or legal argument by a party or parties, will render a legal judgment directly 
affecting a party's interests in a particular matter. See Rule l.O(w). 
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evidence is false, the lawyer "shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal." See Rule 3.3(a). 

• Rule 3.3(C) makes clear that the disclosure duty applies "even if' the 
information that the lawyer discloses is protected by the confidentiality rule 
(Rule 1.6). 

• This is a major change from the prior rule, DR 7-1 02(B)(1 ), which required a 
lawyer to reveal a client's fraud on a tribunal to the tribunal "except when the 
information is protected as a confidence or secret." 

Conflicts of Interest: For the first time, the rules codify a ban against a lawyer 
soliciting any gift from a client, including testamentary gifts, unless the transaction is 
fair and reasonable. See Rule 1.8(C). 

Fees and Division of Fees: Rule 1.5(B) mandates that a lawyer communicate the 
basis or rate of fees and expense to the client "before or within a reasonable time after 
the commencement of the representation," thereby extending the letter of engagement 
rule (22 N.Y.C.R.R. § 1215). 

Rule I . I: Competence 

A) A lawyer should provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation. 

B) A lawyer shall not handle a legal matter that the lawyer knows or 
should know that he or she is not competent to handle, without 
associating with a lawyer who is competent to handle it. 

C) A lawyer shall not intentionally: 

1. fail to seek the objectives of the client through reasonably 
available means permitted by law and these Rules; or 

2. prejudice or damage the client during the course of the 
representation except as permitted or required by these Rules. 

C. Informative and Truthful Communications: 

Once having entered into an attorney-client relationship, an attorney should consult 
with a client so that the client can make infonned decisions. An important objective in 
risk management of legal malpractice claims is making the client feel that he/she is 
part of the legal team. While an attorney should act as the guide in the litigation 
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process, he/she should not be doing it alone, without the input, comments and 
instructions from the client. 

The attorney should: 

• Keep the client informed of all key developments. 

• Seek their input on important activities, such as motions. 

• Make written record of client communications, especially when 
the client and attorney disagree. 

D. Client's Rights and Responsibilities: 

A lawyer should make sure that a new or prospective client has a full understanding 
of the nature of the attorney-client relationship, including what the client can 
reasonably expect from the lawyer and what the lawyer can reasonably expect from 
the client. If the client does not have such an understanding, it behooves the lawyer to 
take reasonable steps to educate the client about their relationship. 

An example of a Statement of Client Rights and Responsibilities can be found at 
22 N.Y.C.R.R. § 1210.1, and will provide an outline ofthe lawyer's expectations 
of the client and the client's expectations of the lawyer. The lawyer should give 
this information to the client prior to the signing of a written retainer agreement 
and should keep a signed copy in the file. A sample Statement of Client Rights 
and Responsibilities is included at the end of this packet. 

It is important to note that the Statement shall not be used as a basis for litigation, 
sanctions or penalties, nor does it supersede or detract from the Rules of 
Professional Conduct or alter existing standards of conduct against which lawyer 
negligence may be determined. 

IV. SUING FOR FEES AS A LAST RESORT 

A. Fee Disputes: 

Fee disputes are at the center of a significant number of legal malpractice claims. 
Client dissatisfaction is a precursor of nearly all professional liability claims and 
emanates from either the results or unhappiness over a billing issue. The amount 
you bill, and the manner in which you bill, bears directly upon your chances of 
incurring a claim. 
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Suggestions to avoid client dissatisfaction: 

• Advise the client in the retainer letter of the right to arbitrate 

• Set up the retainer so that you bill monthly; client is required to pay 
your bill within 30 days; and have retainer apply to last bill 

• Send detailed billing statements 

• In the event of an unpaid fee, remind the client of the right to arbitrate 
and, if possible, agree to arbitrate or mediate the fee disputes 

• Do not accept clients who cannot afford to pay your fees 

• Do not extend credit; do not become a bank 

• Learn to walk away; feel free to withdraw 

• Have an independent attorney analyze possibility of a counterclaim for 
malpractice should you sue for fee 

Lawyers should be zealous in avoiding controversies with and suits against clients for 
collection of fees unless such action is necessary to prevent fraud or gross imposition 
by the client. 

B. New York's Fee Dispute Program: 

The New York State Court system established a statewide Fee Dispute Resolution 
Program (FDRP) codified at Part 137 of Title 22 of the Official Compilation ofCodcs, 
Rules and Regulations of the State ofNew York. The FDRP provides for informal and 
expeditious resolution of fee disputes between attorneys and clients through mediation 
and arbitration. 

An attorney may not bring an action in court to obtain payment of a fee unless he or 
she has first provided the client with written notice of his/her right to elect to resolve 
the dispute by arbitration. See 22 N.YC.R.R § 137.6. 

• An attorney must first provide the client with a "Request for Fee Arbitration" 
form and advise that the client must file the form within 30 days of the receipt of 
the notice. 
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• The attorney must also provide the client with a copy of the written instructions 
and procedures ofFDRP. 

• If the client does not choose to participate in the FDRP within 30 days, the 
lawyer is free to pursue the matter in court. 

Specifics on the program: 

• Applies to representations that commenced on or after January l, 
2002 where the amount of fees in dispute is between $1,000 and 
$50,000. 

• The representation was not in connection with a criminal matter. 

• In accordance with the procedures for arbitration, the arbitrators 
shall determine the reasonableness of fees for professional services, 
including costs, taking into account all relevant facts and 
circumstances. 

• If the client elects to arbitrate a fee dispute, the arbitrator's award 
shall become final and binding unless a party seeks a de novo 
review, within 30 days following the mailing of the arbitration 
award, in court. 

• Any party that fails to participate in the arbitration hearing shall 
not be entitled to seek de novo review absent good cause for their 
failure to participate. 

V. CONCLUSION 

In the current litigious climate, malpractice suits are becoming more frequent. This 
lecture was designed to give the listener an overview of several important areas of 
legal practice. Hopefully it will help the listener take some practical, but critical, steps 
to limit or avoid liability arising from his/her legal practice. 

The best way to avoid or reduce the cost of defending a malpractice action is to make 
sure the client understands what is happening with his/her case and managing their 
expectations on possible outcomes. An attorney is much less likely to be sued for 
malpractice if, going into the representation, the client understands the likelihood of 
success of their case and does not have unreasonable expectations. 
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SAMPLE LETTERS 

Sample Engagement Letter (non-matrimonial matters) 

[date] 

Via: Fax & U.S. Mail 

[Client's name & address] 

Re: [title of representation] 
Our File No.: [file number] 

Dear [client or contact]: 

We are pleased that you have chosen to retain the services of [your law firm]. 
Pursuant to Part 1215 of the Joint Rules of the Appellate Division, the letter will set 
forth the scope and terms of the retention. 

The Parties: 

In connection with this representation, we will be representing the interests of 
[client]. We will not be representing the interests of [list non-clients- if this is a 
business organization add, "You should be aware that while we do represent the 
interests of [business organization], we do not represent the individual interests of the 
officers, directors, shareholders or other constituent members of [business 
organization]."] 

Scope of Representation: 

A [claim, dispute, transaction- describe in detail] has arisen involving [list other 
parties involved]. This representation does not include [list of services excluded from 
representation, e.g., "Not included within the scope of our representation are appeals 
from any judgments or orders of the court. Appeals are subject to separate discussion 
and negotiation between [firm] and you. This agreement also does not cover any 
services you may request in connection with any other matter, action or proceeding."]. 

The representation you have sought from [firm] may be time-consuming. In order 
to give you an understanding of what is involved, the following is our best estimation of 
the steps involved in the representation as well as the time frame we expect it will take 
for the representation to conclude: 
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[List steps involved in representation and anticipated time frame.] 

As with any estimate, the steps and time parameters outlined above may alter with 
time as events unfold of which we are presently unaware or which are not within our 
control. 

Contact the Firm: 

Your primary contact at [firm] will be [name of partner]. At this time it is 
anticipated that the following attorneys will be working with [name ofpartner] on this 
matter. Other attorneys and paralegals may also perform work in connection with your 
representation and [firm] reserves the right to appropriately staff the representation. 

Communication with the Firm: 

We will endeavor to keep you fully advised with respect to the significant events 
occurring during the course of the representation. Should you have any questions or 
concerns at all, please communicate them to the attorneys working on your matter. 

[Firm] communicates with its clients by telephone, mail, fax, email and personal 
contact. You should be aware that communication by email is not a secure means of 
communication and it is possible that others may have access to our communications by 
this method. If you have confidentiality concerns about communication by email and 
prefer not to utilize this method of communication, please let us know and we will 
respect your wishes. 

We will send you pleadings, documents, correspondence and other information 
throughout the representation. These copies will be your file copies. We will also keep 
the information in a file in our office which will be our file. Please bring your copy of 
the file to any necessary meetings so that we both have all of the necessary information 
in front of us. 

File Retention: 

At the conclusion of the representation, should you desire a copy of those portions 
of the file that are considered the client's, please let us know and we will have a copy 
made for you at your expense. Otherwise, [firm] retains the files for a period of seven 
years running from the conclusion of the representation at which time the files are 
destroyed unless you notify us to the contrary in writing. 
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Client's Rights and Responsibilities: 

The Appellate Divisions of the State ofNew York have enacted a Statement of 
Client's Rights, a copy of which is attached hereto. Also attached is a copy of the 
Statement of Client's Responsibilities, which was promulgated at the same time. If you 
have any questions about the content of either of these documents, please let us know. 

Fees: 

As agreed, our fee for these services is $_per hour for services performed by 
partners to [firm];$_ per hour for services performed by associates; and$_ per 
hour for services performed by our paralegals. You will also be charged for customary 
and usual expenses and costs incurred on your behalf in the course of the litigation, 
including but not limited to, messengers, computer legal research and other related 
expenses. At our option we may forward to you for direct payment any disbursement in 
excess of $500.00. [Include any other specific expenses relevant to the representation.] 

Our invoices will be rendered monthly, and payment is due upon receipt of the 
invoice. It is agreed that you will deposit with us a retainer of$_ as advance payment 
for the services to be rendered by the firm. In the event we are able to resolve or dispose 
of this matter or our representation of you otherwise terminates while any portion of the 
retainer remains, you will be promptly provided a refund of the balance held at the time 
the representation terminates. It is understood that you remain responsible for legal 
fees, costs and expenses in excess of the funds provided as advance payment. We 
reserve the right to set an additional retainer amount should the initial payment be 
depleted during the course of our representation. 

Arbitration: 

In the event a dispute arises between us relating to our fees, you may have the right 
to arbitrate the dispute under Part 13 7 of the Rules of the Chief Administrator of the 
Courts, a copy of which will be provided to you upon request. 

Termination of the Relationship: 

Our representation of you will continue through the conclusion of this matter or 
until otherwise agreed in writing. In the event fees earned under this agreement are not 
remitted in a timely fashion, [firm] reserves the right to withdraw from this 
representation, subject, of course, to the requirements of the Code of Professional 
Responsibility and the rules of the tribunal in question. 

This agreement is a binding contract. As a result, if any of the information in this 
letter is not consistent with your understanding of our agreement, please contact me 
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before signing this agreement. Otherwise, please sign the agreement and return it to me, 
together with the retainer check in the sum of$ ___ payable to [firm]. 

On behalf of [firm], we are pleased to represent you in this matter. If you have any 
questions, please feel free to call. 

Very truly yours, 

[name of partner] 

I have read this letter and consent to the terms of this agreement. 

[business organization] 

By:~~~~----~~----~~~ 
[individual title date] 
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Sample Non-Engagement Letter 

[date] 

Via: [send by means which allow you to verifY delivery] 

[Client's name & address] 

Re: [matter] 

Dear [non-client or contact]: 

Thank you for taking the time to consult with [your firm] in connection with the 
issues involving [list matter or issues involved therein]. Unfortunately, we will not be 
able to represent you in this matter. 

Please keep in mind that the time within which a law suit may be commenced is 
governed by strict time limits. Based upon the information that you have provided to 
me, the period within which a claim will expire [state correct date for expiration of 
period of limitations- if in doubt, leave date out]. As a result, should you wish to 
pursue this matter, you should immediately seek to consult with another attorney. 

Very truly yours, 

[name of partner] 
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Sample Disengagement Letter 

[The following is a form letter which should contain, at a minimum, each of the 
following: an opening paragraph stating the reason for termination (Options Al-A4); a 
paragraph dealing with successor counsel (Options Bl-B4); and a closing paragraph 
(Options Cl-C2). If there are deadlines or action items of which the client needs to be 
aware, a paragraph describing these is absolutely necessary.] 

Re: Termination of Engagement 

Dear 
~~~ 

Option AI: Inactivity: 

In connection with a periodic review of our records, it has become apparent that we 
have performed minimal or no services for [client] for a substantial period of time 
[alternative: since~ date]. Accordingly, pursuant to our firm's policy, this is to 
confirm that our engagement has been terminated. We no longer have an attorney-client 
relationship with [client], and will not render further legal services unless we enter a 
subsequent engagement. 

Option A2: Nonpayment of fees: 

As we have previously discussed, payment of our fees by [client] is now seriously 
in arrears. Specifically, as of [date], we are owed$~ for billed and unbilled fees and 
$ for billed and unbilled costs and disbursements. You have not disputed our 
entitlement to these funds. In light of these circumstances, we have reached the 
regrettable conclusion that we must terminate our engagement. Accordingly, we will no 
longer be rendering legal services to [client] and will have no further attorney-client 
relationship. 

Option A3: Client election to terminate: 

This confirms that, in accordance with your [or client] instructions, our engagement 
is terminated and we will not render further legal services to [client]. We will have no 
further attorney-client relationship. 

Option A4: Difficulty in working with client: 

This is to inform you that, pursuant to the terms of our original engagement with 
[client], we have decided to terminate our representation. Regrettably, the difficulty we 
have had in [communicating with [client]] [agreeing upon an appropriate course of 
action] [other] has led us to conclude that it is necessary for us to terminate our 
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relationship and for [client] to proceed with new counsel. Accordingly, we will no 
longer be rendering legal services to [client] and will have no further attorney-client 
relationship. 

Option B 1: Litigated matters where motion for leave to withdraw required: 

In accordance with court rules in the matter of [case name], we will file a motion 
for leave to withdraw as counsel. Pending court approval of the motion, we will 
continue to serve as your counsel of record. In the event the motion is granted, we will 
immediately cease to provide services to you, and will have no further attorney-client 
relationship. 

Option B2: Litigated matter; substitution of counsel: 

In accordance with court rules in the matter of[ case name], we will work with the 
successor counsel you have identified, [name of counsel], to file a Substitution of 
Counsel form that, when approved by the court, will permit successor counsel to take 
over your representation. At that point, we will have no further attorney-client 
relationship, and we will transfer your files to successor counsel unless you direct 
otherwise. 

Option B3: Non-litigated matters; successor counsel identified: 

You have informed us that [name of counsel] will serve as your successor counsel 
in matters as to which we have provided services. We will work with [name of counsel] 
toward a smooth transition of your matters, and will transfer your files to [name of 
counsel] unless you direct otherwise. 

Option B4: Non-litigated matters; no successor counsel identified: 

To the extent you continue to need an attorney's services, we encourage you to 
retain new counsel. We will be pleased to assist in the transition of any matters or files 
to you or to new counsel, as you may direct. In the absence of any request, we will 
retain our files in accordance with our firm's policy, which also provides that files may 
be destroyed in the future after notice to you. 

Required paragraph if client has outstanding unpaid fees: 

In connection with the termination of our services for you, all of our statements for 
fees and disbursements are now due and payable and we enclose herewith our final 
statement for services and disbursements. We request that you pay promptly the 
enclosed statement and any statement previously rendered to you, which remains 
unpaid. 
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Reguired paragraph if there are statutes oflimitations or other important deadlines: 

You should be aware of the following important dates in connection with the 
matters on which we have provided assistance. [List known statutes of limitations, 
filing dates or other deadlines imposed by statute or rule.] In addition, you should 
consider the following action items that may be required to be taken to protect your 
rights. [Describe any such action items in detail.] 

Option Cl: Closing inviting possible future relationship: 

We wish you every success in your endeavors and would be pleased to assist you in 
the future, should the need arise. 

Option C2: Closing where no future relationship anticipated: 

We regret the circumstances that have necessitated this action, but we wish you 
every success in your future endeavors. 

Very truly yours, 

By: ___ _ 
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Sample Statement of Client's Rights and Responsibilities 

Your attorney is providing you with this document to inform you of what you, as a 
client, are entitled to by law or by custom. To help prevent any misunderstanding 
between you and your attorney, please read this document carefully. If you ever have 
any questions about these rights, or about the way your case is being handled, do not 
hesitate to ask your attorney. He or she should be readily available to represent your 
best interests and keep you informed about your case. 

An attorney may not refuse to represent you on the basis of race, creed, color, sex, 
sexual orientation, age, national origin or disability. 

You are entitled to an attorney who will be capable of handling your case; show you 
courtesy and consideration at all times; represent you zealously; and preserve your 
confidences and secrets that are revealed in the course of the relationship. 

You are entitled to a written retainer agreement, which must set forth, in plain language, 
the nature of the relationship and the details of the fee arrangement. At your request, 
and before you sign the agreement, you are entitled to have your attorney clarity in 
writing any of its terms, or include additional provisions. 

You are entitled to fully understand the proposed rates and retainer fee before you sign 
a retainer agreement, as with any other contract. 

You may refuse to enter into any fee arrangement that you find unsatisfactory. 

Your attorney may not request a fee that is contingent on the securing of a divorce or on 
the amount of money or property that may be obtained. 

Your attorney may not request a retainer fee that is nonrefundable. That is, should you 
discharge your attorney, or should your attorney withdraw from the case, before the 
retainer is used up, he or she is entitled to be paid commensurate with the work 
performed on your case and any expenses, but must return the balance of the retainer to 
you. However, your attorney may enter into a minimum fee arrangement with you that 
provides for the payment of a specific amount below, which fee will not fall based upon 
the handling of the case to its conclusion. 

You are entitled to !mow the approximate number of attorneys and other legal staff 
members who will be working on your case at any given time and what you will be 
charged for the services of each. 

You are entitled to know in advance how you will be asked to pay legal fees and 
expenses, and how the retainer, if any, will be spent. At your request, and after your 
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attorney has had a reasonable opportunity to investigate your case, you are entitled to be 
given an estimate of approximate future costs of your case, which estimate shall be 
made in good faith, but may be subject to change due to facts and circumstances 
affecting the case. 

You are entitled to receive a written, itemized bill on a regular basis, at least every 60 
days. 

You are expected to review the itemized bills sent by counsel, and to raise any 
objections or errors in a timely manner. Time spent in discussion or explanation of bills 
will not be charged to you. 

You are expected to be truthful in all discussions with your attorney, and to provide all 
relevant information and documentation to enable him or her to competently prepare 
your case. 

You are entitled to be kept informed of the status of your case, and to be provided with 
copies of correspondence and documents prepared on your behalf or received from the 
court or your adversary. 

You have the right to be present in court at the time that conferences are held. 

You are entitled to make the ultimate decision on the objectives to be pursued in your 
case, and to make the final decision regarding the settlement of your case. 

Your attorney's written retainer agreement must specify under what circumstances he 
or she might seek to withdraw as your attorney for nonpayment of legal fees. If an 
action or proceeding is pending, the court may give your attorney a "charging lien," 
which entitles your attorney to payment for services already rendered at the end of your 
ease out of the proceeds of the final order or judgment. 

You are under no legal obligation to sign a confession of judgment or promissory note, 
or to agree to a lien or mortgage on your home to cover legal fees. Your attorney's 
written retainer agreement must specify whether, and under what circumstances, such 
security may be requested. 

In no event may sueh security interest be obtained by your attorney without prior court 
approval and notice to your adversary. An attorney's security interest in the martial 
residence cannot be foreclosed against you. 

You are entitled to have your attorney's best efforts exerted on your behalf, but no 
particular results can be guaranteed. 
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If you entrust money with an attorney for an escrow deposit in your case, the attorney 
must safeguard the escrow in a special bank account. You are entitled to a written 
escrow agreement, a written receipt, and a complete record concerning the escrow. 
When the terms of the escrow agreement have been performed, the attorney must 
promptly make payment of the escrow to all persons who are entitled to it. In the event 
of a fee dispute, you may have the right to seek arbitration. 

Your attorney will provide you with the necessary information regarding arbitration in 
the event of a fee dispute, or upon your request. Your attorney will not attempt 
collection efforts on any fees or costs in court without first advising you of your right to 
arbitrate. 

Receipt Acknowledged: 

Attorney's signature Client's signature 
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How to Select the Right Clients
Questions to ask when deciding whether to accept a 
particular retention:

Do you have enough time to handle the matter?
Do you have the necessary staff and resources?
Do you have the funds to support the case?
Has it been brought to you at the 11th hour?
Has the prospective client already had several different attorneys?
Is this client impossible to satisfy?
Is the case outside the geographical area in which you normally 
practice? If it is, are you aware of local law?
Is the client aware and comfortable with the fee structure?
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How to Properly Document Your File

“Monday morning quarterbacking” and second guessing 
trial tactics or strategy are often used in claims against 
attorneys
Usually one person’s word against another, so best defense 
involves documentation of key decisions and strategies in 
writing
Faxes, emails, and letters (certified/regular) prove most 
helpful, contemporaneous memoranda to the file may also 
aid in defense
Keep a copy of the file – always

Importance of Documenting a File

Key things to remember when documenting a file:
Prepare writings that explain reasons decision was made
If possible and appropriate, confirm in writing that client shared in 
making decision
With respect to appeals, be sure to document that you were instructed 
not to file or perfect same
All important decisions made by phone or in person should be 
memorialized in writing
Credibility issues, determined without documentation, usually favor the 
client
Document all settlement discussions
If you are outgoing counsel, substituted out, or ask to be relieved: 
always make and keep a copy of your file

Letter of Engagement
Retainer letters can play a key role in avoiding or even defending legal malpractice 
claims
Engagement letters play a significant role in reducing the frequency of billing 
disputes and should go beyond the mere recitation of billing rates and cycles to 
include conduct and management of the firm and client relationship
A letter of engagement should:

Define the scope of the representation and the fees agreed upon
List the attorneys who will be representing the client with their respective rates
If agreed upon, it should state that fee disputes will be mediated or arbitrated
State all entities and persons you represent and if possible, those you do not
Specifically identify those matters the firm has agreed to handle, and if possible, 
those it was not retained to handle
Identify as broadly as possible all anticipated or reasonably foreseeable outcomes 
and consequences
Describe how expenses will be billed and how the retainer, if any, will be 
replenished
State that if retainer is not replenished timely, that consent is given to withdraw
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Letter of Engagement
A court rule entitled “Written Letter of 
Engagement” (22 N.Y.C.R.R. § 1215) requires all 
New York lawyers to provide written letters of 
engagement to clients in every matter where:

The fees are expected to be $3,000 or more
Unless the client has previously paid the attorney for 
services “of the same general kind”

Or:
The matter is a domestic relations matter (in which case a 
written retainer agreement is required)

See 22 N.Y.C.R.R. § 1400.3

Non-Engagement Letters
The use of non-engagement and disengagement letters can help reduce or defend 
claims
Transmission of a non-engagement letter can help eliminate a later claim of an 
attorney-client relationship
Always send a non-engagement letter when you decline a case, and enter the 
information into your database for future conflict searches
The attorney should also:

Send non-engagement letters by Certified Mail with a return receipt requested
Tailor the letter specifically to the matter being declined
Statute of limitations dates and other deadlines should be contained in the letter
Do not provide an opinion about the case, or the likely result
Refer the non-client to other counsel or the name and number of the City, 
County, or State Bar Association

Disengagement Letters
Disengagement (or termination) letters should always be sent to a client when 
attempting to remove yourself from a case after it has been accepted
Reasons to disengage from a case range from a potential conflict to unpaid 
legal bills
The attorney should also:

Send the letters by Certified Mail with a return receipt requested
Strongly point out the firm no longer represents the client in the matter as 
of that particular time
Recommend that he/she seek the advice of other counsel
In some cases, a Court Order needs to be obtained
Provide all upcoming important dates and deadlines
You still may have a duty to “protect the file”
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Managing Client’s Expectations

Manage the client’s expectations – key to avoiding 
malpractice claims
Walk away if the client’s expectations are unreasonable
Never guarantee a particular result or outcome
Brief client on all possible outcomes of meetings, motions, 
hearings, and cases to avoid claims
Avoid sending large legal fee statements at end of case

Managing Client’s Expectations

Lawyer may be disciplined for handling a legal 
matter for which he is knowingly incompetent
A lawyer may accept employment in an area in 
which he is not qualified if:

He expects to become qualified in such area without 
unreasonable delay or expense to client
With the consent of the client, he does not become 
qualified, but associates with a lawyer who is competent 
in the matter
Regardless, the lawyer must handle client’s matters 
competently and not neglect them

Elements of a Legal Malpractice Claim

To succeed on a claim sounding in legal 
malpractice, a plaintiff must plead and prove:

(1) the defendant attorney failed to exercise that degree 
of care, skill, and diligence commonly possessed by a 
member of the legal community
(2) which was the proximate and/or ‘but for’ cause of 
(3) plaintiff’s actual and ascertainable damages
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Statute of Limitations for Legal Malpractice

In New York, the statute of limitations for a legal 
malpractice action is three years
New York has not adopted the ‘discovery rule’; 
therefore a cause of action for legal malpractice 
begins to accrue on the date of the alleged error
Continuous Representation Doctrine:

The accrual date for a legal malpractice can be tolled, 
however, when an attorney’s continuing representation 
of an existing client pertains specifically to the matter in 
which the attorney committed the alleged malpractice 

Proper Communications with Clients
Once having entered an attorney-client relationship, an 
attorney should consult with their client so that the client 
can make informed decisions
It is important to make sure that the client feels as though 
he/she is part of the legal team
While the attorney should act as a guide, he/she should also 
consider the input, comments, and instructions of the client
Seek the client’s input on important activities, such as 
motions
Make a written record of client communications, especially 
when the client and attorney disagree

Client Rights and Responsibilities

A lawyer should make sure that a new or prospective client fully understands 
the nature of the attorney-client relationship, including what the client can 
reasonably expect from the lawyer and vice versa
If the client does not have a proper understanding of the attorney-client 
relationship, the lawyer should take steps to educate the client
An example of a Statement of Client Rights and Responsibilities can be found 
at 22 N.Y.C.R.R. § 1210.1
This information should be given to a client prior to signing a written retainer 
agreement and a signed copy should be kept in the file
The Statement shall not be used as a basis for litigation, sanctions, or 
penalties, nor does it supersede or detract from the Rules of Professional 
Conduct or alter existing standards of conduct against which lawyer 
negligence may be determined
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Suits for Fees as a Last Resort
New York Fee Dispute Resolution Program, Part 137 
of Title 22 of the Official Compilation of Codes, Rules, 
and Regulations of the State of New York
Provides for informal and expeditious resolution of fee 
disputes between attorneys and clients through 
arbitration and mediation
Client may consent in advance (retainer) to submit fee 
disputes to arbitrator 
Applies to most civil matters where amounts in dispute 
involve a sum between $1,000 and $50,000

Fee Dispute Resolution Program

Local bar associations typically serve as arbitral body, establishing written 
instructions and procedures for administering the Program
If fee dispute arises, the attorney must forward by Certified Mail a 
“Request for Arbitration” form to commence arbitration
Should client fail to file request for arbitration within 30 days after 
receiving notice, attorney may commence action in appropriate court
De Novo Review – Either the attorney or client may commence an action 
on the merits of fee dispute within 30 days after arbitration award is 
mailed by arbitrator 
Good law that a determination of entitlement to legal fees necessarily decides 
the issue of malpractice, and any subsequent action for malpractice is barred 
under the doctrine of collateral estoppel.

How to Avoid Suits for Fees

Fee disputes are the reason behind many legal 
malpractice claims
Most professional liability claims stem from client 
dissatisfaction with the results or unhappiness over a 
billing issue
The amount and manner in which you bill significantly 
influences the chance of a claim
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Suggestions to reduce probability of a claim
Advise the client in retainer letter of the right to arbitrate
Set up retainer so that you bill monthly, pay within 30 days, 
and have retainer apply to last bill
Avoid large and unexpected bills at the end of a case
Send detailed billing statements
If a fee goes unpaid, remind client of the right to arbitrate 
and, if possible, agree to arbitrate the fee disputes
Do not accept clients who cannot afford to pay the fees
Do not extend credit – do not become a bank
Learn to walk away – feel free to withdraw
Have an independent attorney analyze possibility of 
counterclaim for malpractice should you sue for fees

Questions?

Mark K. Anesh, Esq.
Lewis Brisbois Bisgaard & Smith LLP
77 Water St., 21st Floor
New York, N.Y. 10005
(212) 232-1300


