Equitable Relief vs. Legal Relief

Legal Relief: is usually substitutionary and involves money damages.
triggers right to a jury trial.
Result is a “Judgment” 

enforced by executing a judgment lien, having the sheriff attach the property, sell it and give the proceeds to the plaintiff. 

Goal= compensation to the plaintiff for legally recognized losses.

Plaintiff is put in the same position as if the wrong never happened.

It is corrective. It is not intended to create a windfall to the plaintiff.

Some legal types of relief are restitutionary such as:

Quasi K

Replevin

Ejectment

Equitable relief: An order to the D to do or not do something that will give the plaintiff specific relief.

No right to jury trial.
Result is a court “order”, which is  enforced by contempt.

ONLY available if legal relief is inadequate.

Historically, men of the cloth doled out equitable relief in Chancery Courts. If there was no law on the books to protect what ought to be yours, you could go to them and ask them to help you out, out of fairness and the goodness of their hearts.

It is specific and direct.

Equitable remedies are discretionary.

Types of Relief
Damages are Legal Relief
Nominal

Originally used as a way for plaintiffs to get into the law courts, because the declatory judgment did not exist.

If A and B disputed title. A could get into law court seeking nominal damages based on the violation of his legal right to own the land, before B actually trespassed. (The dispute is based on statutes that give right to land, so it belonged in law court rather than equity court.)

Seldom used today

Usually trivial sums

Might be a substantial amount in cases where the plaintiff has proved a non-economic harm like libel, false imprisonment, invasions of privacy, IIED, civil rights violations, trespass w/ no economic harm.

In these cases, the plaintiff clearly has a legal right that has been violated regardless of whether he has suffered actual harm.

Vs. other claims where the plaintiff only has a legal right once he has suffered  actual harm.

An award of money granted when the plaintiff’s legal rights have been violated, but P did not sustain any loss OR the extent of the injury cannot be measured.

We want the plaintiff to “win” but we aren’t sure if plaintiff deserves any money, so we give him nominal damages as a way of naming him “the prevailing party” even though he walks away with virtually nothing.

Most statues allow for the prevailing party to win court costs through nominal damages.  

Note, court costs are just those; they do not include attorneys fees and other litigation expenses. Court costs are usually very low.

Although, nominal damages can include an award of attorney’s fees and costs in civil rights litigation.

Compensatory

Goal in tort: to make the plaintiff whole.

Goal in K: to compensate for loss and to protect Ps expectation interest.

We give P what he would have had if D had not breached the K, including profits P would have made had the K been performed.

General compensatory damages

direct damages that flow necessarily and inherently from the wrong.

basic damages that are presumed to follow the wrong.

the law presumes these damages have occurred as a necessary result of the injury

The plaintiff does not need only prove that the injury actually occurred; he need only prove the AMOUNT.

Elements included:

Pain and suffering

Special compensatory damages

all other damages that are not general

not presumed.

Damages that do in fact occur in a particular case, but do not necessarily occur in every case.

Plaintiff must prove must prove FACT of harm and  reasonable certainty of the AMOUNT of the harm.
they are special to this particular plaintiff based on his particular circumstances.

plaintiff is required to mitigate these damages

EX: if D runs over your property, and there were crops on this property that were ruined, that amount would be included here.

Elements included:

lost wages

medical expenses

out of pocket, pecuniary expenses
Punitive

An award of money to punish the defendant for willful, wanton, or malicious conduct.

Watch out for constitutional violations of due process with excessive punitives!
3 factor test:
1) the degree of reprehensibility of the conduct

2) the disparity between the harm or potential harm suffered by the P and the punitive damages award.
Harm/potential harm is measured by compensatory damages.

Single digit multipliers are more likely to comport with due process.

When reprehensibility is sky high, we recognize an exception to the required ratio. 
Like, in the case where the motel knew it had a horrible bed bug problem but it kept renting the rooms out. 
Or, like the case where the property owner told defendant he could not drive across his land but the defendant did it anyway
3) the difference btwn this remedy and the civil or criminal penalties authorized or imposed in comparable cases.

Applies both federal and state courts

It can’t be “irrational”-- the state cannot take money (via punitives) irrationally.
we use the 3 prong test to “justify” the taking

Restitution

Goal: restore to the P any benefit that the D gained from his misconduct.

May be substitutionary

Providing monetary recovery

May be specific

Providing recovery of a specific thing

Specific relief is Equitable relief
Provides the performance promised, rather than the monetary equivalent.

give P exactly what P lost

Remember: the fact that P is seeking specific relief does NOT automatically mean P is seeking “equitable” relief.

Injunctions (unconditional, conditional, experimental)

Replevin

Ejectment

Declatory relief is Equitable Relief
Right to  Jury Trial
The right accompanies legal claims but does not accompany equitable claims.

Distinctions btwn fed/state

Federal: what type of remedy is being sought?
7th A

preference for juries: 

in federal court, the focus is on the remedy sought. 

If the remedy is legal, the right is triggered.

If the remedy is equitable, the right is not triggered.

Either party may demand a jury trial

equitable clean up doctrine not allowed (p1335)
when law and equity were separate:  once an equity judge exercised Jx, he could also determine incidental damages/legal issues related to the equitable claim

Sup Ct rejected this doctrine in Beacon Theatres.

Fed courts will make sure you get a jury trial for any little itty bitty weeny legal remedy that you bring.  It’s not going to use equitable clean up, rather, it’s going to award a jury trial for that issue.

State: what type of claim is being brought? (historical approach)
7th A not incorporated against states.
If underlying cause of action sought is a traditional equitable one, most state courts deny a jury trial. 

The focus is on which court the P would have gone to before the merger of law and equity.

In Weltzin v. Nail (p1343)no jury trial triggerd in shareholder derivative suit.  derivative causes of axn were typically litigated in equity courts.

Key Q: how the plaintiff got in the courthouse door?

CA courts determine “the gist of the action” to decide if the claim is legal or equitable

Type of relief sought is one factor to consider, it is not determinative

Equitable clean up doctrine still used 

If there is a bench trial, and a legal claim is incidental to the main issue, the judge will determine that issue

Results of the fed/state distinction

Allows some forum shopping by plaintiffs.

Some statutory causes of action allow plaintiffs to choose to sue in fed or state court.

sometimes Congress gives exclusive Jx to fed courts (like patents)

If you are a P in Weltzin court, what do you argue to judge?

if the corp brought this suit, it would have had a jury trial so it’s necessary to give shareholders the same right.

merger of law and equity, no reason Judge can’t give us a jury.

If you are D in Weltzin court, how do you respond?

Derivative suits belonged in equity courts b/c they didn’t have standing in courts of law.  

Corporate issues are complex, and better decided by a judge.

Statutory Causes of Action
Where Leg creates cause of action but does not tell us if a jury trial is triggered:

look for historical analogues  in existence at the time the 7th A was passed

Civil Rights cases

Curtis v. Loether (p1326) 1974

P wanted a judge trial. She was a black woman bringing a discrimination claim against a white man.   Jury would probably be mostly white men, some white women. But mostly not sympathetic to civil rights.

Held: There IS a right to a jury trial.

P brought a primarily Title VIII claim.

But the relief she sought was an injunction or TRO, AND an incidental claim for compensatory and punitive damages.

Justice Marshall honored the rule from Ross:  legal remedies trigger the right to a jury trial. 

The rub: these are modern statutory cause of action, not common law actions.

So, there is no history to tell us whether this would have been heard in equity or in law.

How can the right to a jury trial as conceived of in 1700s, be expanded to include this statutory cause of action.

§1983/Constitutional tort cases

Declatory judgments

did not exist at common law

Is the dec relief being used as a substitute for a remedy traditionally available in law or in equity?

How to determine if a claim is legal or equitable:
First, which court would have heard the claim before law and equity were merged?

Right to jury trial depends on how that type of claim was tried at the enactment of the 7thA, or the statute providing the right
Pure claims in equity do not get a jury.

specific performance of a K

breach of fiduciary duty

promissory estoppel

Pure legal claims definitely get a jury.

claims of damages to a person or property

fraudulent misrepresentation

negligence

breach of contract

K

Eerie issue: in diversity cases, in federal court, even if the cause of action is created by state law, you must use federal law to classify it as either equitable or legal to determine if a jury trial is necessary.

Second, what type of remedy is sought?

Legal

Replevin

Compensatory damages

Nominal damages

ejectment

Equitable

Injunctions

Specific performance

Equitable lien

Quiet title

Restitution

Punitive damages

Third, what practical limitations are there?

the more complex the case, the less likely a jury should be used.

Factors to consider:

Amount of discovery

Length of trial

Difficulty of case concepts

Intricacy of expert testimony

Patent cases taking up two years and thirty parties are difficult for a jury.

Some judges say complexity is no reason to deny a jury trial.  
Other judges say it is a denial of due process to leave the decision to an uncomprehending jury, and/or an uncomprehending jury is an inadequate remedy.

Counterclaims that mix legal and equitable claims
Federal courts and Missouri: under 7th A, if you see the word “legal” the right to a jury trial is triggered.
Legal complaint, equitable compulsory counterclaim= jury trial.

the P thinks he has a right to a jury trial.

D can’t change that right by filing an equitable counterclaim.

Both claims have “theory of liability” in common.  We can’t have both a judge and a jury decide the facts. But, we can’t have a jury awarding equitable remedies.

Jury will hear the evidence on facts and legal remedies. Then the judge will consider remaining equitable remedy issues.

Equitable complaint, legal  compulsory counterclaim=jury trial.

P comes in thinking he’s going to get a bench trial.  D has a compulsory claim, and b/c we’re forcing him to come to court but we can’t force him to give up a constitutional right to a jury.

 (easy cases)

Legal complaint, legal counterclaim=jury.

equitable complaint, equitable counterclaim= bench.

Equitable and legal complaint, equitable counterclaim with incidental legal claim= jury trial
Amoco Oil v. Torcomian p1336 (1983)

P brought complaint for:

ejectment (legal)

owns the land. Wants the gas station owner off the land. A suit in tort.

injunction (equitable)

TRO

Prelim injunction

Perm injunction

damages/profits

attorney fees

D brought counterclaim for:

injunction for specific performance (equitable)

this is what the dealer “really” wants

incidental damages (legal)

P wanted a bench trial and D wanted a jury trial.

Result: jury trial.

7th A gives right to jury trial b/c it has been construed to require jury trial whenever there is a legal component to a claim.
All other state courts: If you see the word “equitable” in state court under traditional approach, you get a bench trial.
Equitable claim and legal counterclaim= bench trial.

the P must go to equity court only.

because, law court can’t give equitable relief.

equity court can give legal relief

equity court can use equitable clean up doctrine to exercise Jx over legal claims.

therefore, we would have a bench trial rather than a jury trial.

Legal claim and equitable counterclaim= bench trial.

P must go to law court. Either party could demand jury trial.  

But D’s equitable counterclaim would have forced the case to be retried in equity. 

Equity court would issue an injunction against the law court from deciding the P’s legal ejectment claim. 

Therefore, the entire case would effectively be tried in equity court. 

Collateral estoppel
If  judge determines issues of fact, the adversely affected party is not entitled to have those issues re-decided by a jury.  Collateral estoppel is in effect.
Injunctions

Overview
Characteristics

Enforceable by contempt power of equity courts.
May not be issued by criminal court, only civil courts.

Exists until it is stayed, dissolved, or reversed.

Does not require proof of irreparable harm, but it does require proof of an inadequate legal remedy
Any in personam order that is enforceable by contempt power is an injunction, although sometimes more specific names are used.

Factors weighed (generally)

Does P have an inadequate legal remedy?

Likelihood of/actual success on the merits?

Does the balance of hardships tip in Ps favor?

Does the public interest favor issuing the injunction?

Types of injunctions:
Prohibitory injunction

forbids a specific act

Ex:

Requires D to comply with preexisting contractual duty

Requires D to comply with a preexisting constitutional or statutory duty

Mandatory injunction

orders an affirmative act or course of conduct.
More difficult to obtain than a prohibitory injunction b/c it disrupts the status quo

Automatically stayed on appeal

2nd and 10th Circuits apply a heightened standard for mandatory preliminary injunctive relief.

Reparative injunction

Requires the defendant to restore the plaintiff to a preexisting entitlement.

Preventative injunction

Attempts to prevent the loss of an entitlement in the future.

Ex:

woman sought a protective injunction against her ex-boyfriend who was stalking her. There was no crime and money wouldn’t save her once she was injured or killed after the fact. 

Structural injunction

Attempts to remodel a social or political institution with judicial management.
Unconditional
D must follow the Court’s orders or be held in contempt.
Conditional
D may pay money or do something to get out of being held in contempt
Experimental
D has a period of time (usually 18 mos) to come into compliance with an unconditional injunction.
Temporary Restraining Orders

Generally

D is bound by the order only after he is given notice of it, though.

Are not issued when it would create an irreversible state of affairs.

EX: Judge will not grant a TRO to destroy manuscripts that are infringing on a copyright, because once they are destroyed there is no way to bring them back. 

If you ask for a TRO, you must pursue a preliminary injunction and a permanent injunction.

It is an interlocutory order, but §1292 doesn’t tell us for sure if TROs are appealable or not.

(see Appeals)

Can be issued ex parte if:
1) P must show why notice can not be given AND
2) P must show immediate and irreparable injury.
Usually will not be issued unless P posts a bond or some other security.

Lasts for maximum 10 days in federal court
RULE: Take out holidays and weekends when computing 10 days for TRO.

May be extended for good cause or upon consent of the parties. FRCP 65(b)

then, the preliminary injunction hearing occurs that is always adversarial. (There is no such thing as ex parte prelim injunction.)

Timing Issues with removal:

Let’s say state court issues a 15 day TRO.  Case is removed to federal court on day 13.  TRO expires on  day 15.

We treat the TRO as if it had been issued by the federal court on the day of removal.

Federal courts can only issue TROs for 10 days.

We honor the state TRO if it is shorter than the federal TRO would have been.

2 days is shorter than 10 days so it’s ok. 

Let’s say state court issues 15 day TRO. Case is removed on day 2.  TRO expires on day 12.

We treat the TRO as if it had been issued by the federal court on the day of removal and apply the 10 day maximum.

We dishonor the state TRO if it would be longer than 10 days.

13 days is longer than 10 days so it’s not ok. 

TRO lasts for 10 days, unless the state court TRO expires before that. 

This benefits Ds.

A subsequent adversary hearing must take place w/in 10 days of the issuance of the ex parte TRO.

At the adversarial hearing, plaintiff asks for a preliminary injunction.

The TRO is in effect in the interim.

D can request a hearing on Day 2 but the judge might not give it. (esp when DV is the issue)

Under the “traditional test,” courts consider 4 factors when issuing TROs:

1) likelihood of plaintiff’s success on the merits.

Note though, if the plaintiff is the government: gov’t must have a substantial relationship to an important governmental interest to “win” on the merits, so it’s going to be harder for the gov’t to get a TRO.

2) irreparable harm to plaintiff if relief is not granted

1) P must prove inadequacy of legal remedy

2) P must prove urgency of his need for injunctive relief—he must need it within the next 24-48 hrs.

The mere loss of income, no matter how great, does not constitute irreparable harm. (the harm can be redressed with money damages at trial)

if claim involves real property, that is usually enough for irreparable harm due to the unique nature of property

3) whether the balance of hardships tips in plaintiff’s favor

4) whether ordering relief will serve the public interest.

The majority of federal courts consider all these factors together. (Prof Love calls this the sliding scale test)
All the factors are considered together instead of individually.

The factors are weighed and balanced against one another.

A weakness of proof with respect to one factor may be offset by the strength of proof of another factor.

No single factor is dispositive.

The question is whether, as a whole, the factors warrant issuing the TRO.

A minority of federal courts treat these factors as independent thresholds. (Prof Love calls this the “traditional test”)
If any one factor is missing, plaintiff fails the test and no TRO is issued.

The Ninth Circuit uses the “combination test” which allows relief on a lesser showing than the traditional four factor test. (Prof Love also calls this the sliding scale test)
Relief is granted when plaintiff can show a probable success on the merits and the possibility of irreparable harm.

Or

When plaintiff can show serious questions are raised and the balance of equities tips sharply in plaintiff’s favor.

“Serious questions” = constitutional rights, domestic violence, health and safety, etc.

TROs are reviewed on appeal for abuse of discretion.

Examples

Clinton v. Nagy p17 (1974)

P wanted a TRO and she got one.

High school female wanted to play football

the games occurred in a few days.

Does she have a likelihood of success?

as of 1974, courts are applying rational basis review. 1976 they started using strict scrutiny.

Jean says the court ignored this.

(but I see them citing precedent in her favor as acceptable)

Irreparable harm

can’t play football if she doesn’t get it

Balance of hardships

P misses out on leadership, character, physical development.

D will have to figure out how to give her a locker room. Not real harm.

(reasonable ppl can disagree)

Public interest

enforcing the Constitution is in the public interest.

Marquette v. Marquette 1984 p34 ex parte TRO granted
P wanted a TRO and she got one.

P-wift brought  a tort action brought in family law court seeking specific relief.

Family law courts have the power to give equitable relief, with the court of general Jx

Irreperable harm:

Her immediacy requirement is met b/c hubby throws stuff at her, emotionally damages the kids, etc.

No legal remedy to undue physical harm once it’s done. So she needs an injunction.

balance of Hardships

wife will be harmed 

hubby has to stay away, doesn’t see his kids for a few weeks. Pretty big harm, but tips in favor of P.

public interest

consequences of DV are serious, State needs to protect its citizens

In Re Vuitton 1979 p38 ex parte TRO granted
Louis Vuitton got an ex parte TRO seizure order.

 if LV has to give notice, the counterfeiters will sell their inventory to some other counterfeiter who is unknown to LV. Then LV must start all over.

LV wants the TRO issued so that it can seize all the fake merchandize with the Sherriff’s help.

Almost never see a court allow a seizure through an ex parte TRO. But in this case it’s necessary.

Inadequate legal remedy

Adversary TRO is not giving LV the remedy it wants. It has already tried adversary TRO without success.

Irreparable harm

the emergency is that the P needs the seizure order rather than the delivery of an injunction

If P doesn’t get the seizure order, the goods will be gone when P gets to court.

It’s effectively a procedural emergency.

LV doesn’t want damages, it wants to stop the counterfeiters to stop.

Balance of hardship 

to P= lost profits, confusion to consumers.

to D= lose their goods temporarily, but get it back if they win.

public interest

trademark law should be enforced

note: pales in comparison to DV case

note: we’ll see judges duck this issue quite a bit. But very often it’s not a big deal in commercial case.

Morgan Stanley Inc. v. Frisby 2001 p45 TRO denied
P- Morgan Stanley sued for  breach of contract.

employment K.

non-compete/non-soliciation clause is at issue.

employees resigned on a Friday and started contacting clients, changing client records at the firm, etc.

Morgan Stanley wanted a TRO to stop the former employees from (allegedly) breaching the noncompete clause.

No likelihood of the success of the merits.

GA law doesn’t usually uphold covenants not to compete

No irreparable harm

By the time P got the court, most of the damage was done.

The app comes in after a few days of axn.

No emergency to warrant ex parte relief.

Hardship favors Ds

Public interest

Normally in public interest to enforce Ks, but here in the public interest to allow clients to follow their brokers if they want to.

In the public interest not to enforce unconscionable Ks.

Preliminary Injunctions

Generally

If you request a prelim injunction, you must request the permanent injunction.

these are “interlocutory orders”

§1292 tells us these are appealable

Defendant must have notice.
no ex parte prelim injunctions allowed

Must have an adversary hearing with 10-20 days after the complaint is filed.

Lasts a long time-
it’s in place until the trial court rules on the plaintiff’s request for a permanent injunction.

Usually will not be issued unless P posts a bond or some other security.

Court has discretion in setting the bond amount.

Court may set nominal amounts for public interest litigation.

Majority of circuits use the “sliding scale test”
Ninth circuit version of the sliding scale test::

The possibility of irreparable harm and a likelihood of success on the merits 
OR

the balance of the hardships tips sharply in Ps favor and serious questions are raised on the merits.
The higher the success on the merits the lower the necessary irreparable injury must be and vice versa.

The more serious the questions the less hardship the P must bear, and vice versa.

Seventh Circuit version of the sliding scale test:
All four traditional factors are considered together as a whole.

No one factor is dispositive. 
Minority of circuits: Must meet the traditional 4 standards:
Likelihood of success on the merits
Proof of irreparable harm

Emergency situation: P needs the injunction prior to trial)

Inadequacy of legal relief

Balance of hardships tips to P

It’s in the public interest to issue the prelim injunction

In the 2nd and 10th circuits, a higher standard is required for mandatory preliminary injunctions.

Examples

Adams v. Baker p21 (1996)

High school girl wants to wrestle

No TRO necessary b/c they have time -- games aren’t happening, but she is missing practice.

Same 4 standards apply for this Prelim injunction as were used for TRO in Clinton v. Nagy.

Save Our Sonoran v. Flowers p57 prelim injunc issued using (combo test?) 

would have failed under 4 factor test b/c plaintiff’s claim was soooo shaky.  But irreparable harm was so high it compensated for that.

Ayres v. City of Chicago p64 prelim injunction using 4 factor balancing test?
Likelihood of success on the merits was very low, but the balance of hardships tipped strongly to P, she showed irreparable harm, and it was in the public interest.
Bonds and other forms of security

FRCP 65(c) requirement for bond. (maybe)

FRCP 65(c):  No TRO or Preliminary Injunction shall issue except upon the giving of security by the applicant....(p69)

U.S. shall not have to give security if it is the applicant. (b/c U.S. theoretically always has money to pay the damages, unlike a private entity)

On it’s face, the rule requires a bond but does not tell us how much security.

almost all states have statutory equivalent

Failure to conduct a bond hearing constitutes an abuse of discretion FRCP 65(c)

But, it’s not a subject matter jurisdictional requirement in fed court, so parties may waive their right to a bond hearing.  

Most parties do not waive this right. 

In some states, it is jurisdictional. 

In those states, the parties may not waive their right to a bond hearing.

3 purposes of bonds:

judges make mistakes. Someone needs to pay.

Protect Defendant’s against judicial error and rampant plaintiffs.

Prevent Plaintiffs from filing frivolous lawsuits and from asking for pretrial injunctive relief.

Three different approaches to construing FRCP 65(c)

“mandatory approach”:  bond must be posted, and judges have discretion to set the amount of the bond.

Indigent plaintiff exception doesn’t exist, but indigent plaintiffs are only required to post nominal amounts.

“discretionary approach”: judges have discretion to require posting of security (and amount of bond is discretionary)

rationale: this approach governs judges when we are sitting in equity.

“quasi-mandatory”: judges have discretion to require bonds, but the number of exceptions is so low that one will rarely exist. In effect, there are hardly any scenarios where judges should exercise their discretion to waive a bond.  Amount of bond is also discretionary.

Third Circuit follows this rule.

Uses the “indigent plaintiff” exception.  

See Borough of Palmyra Board of Ed v. F.C. (p70) for an example of this exception in action.

Also uses a “public interest” exception.

Injunction bond rule:  If D wins the trial on the merits, the ability to recover damages through the bond is triggered.
The bond amount sets the ceiling for Defendant’s recoverable damages in the event he was wrongfully enjoined. (p75)

D may be wrongfully enjoined b/c the plaintiff simply lost on the merits at trial following issuance of the preliminary injunction.

It doesn’t mean the court abused it’s discretion in issuing the injunction.

Therefore, retroactively increasing bond amounts is not allowed.

That would be a procedural due process violation against the plaintiff, per Sprint v. CAT (p75)

If D doesn’t like the amount of the bond, he can go to court to get it modified or appeal it.  If D fails to do that, he’s ass outta luck.

Presumption:  D may recover damages in the amount of the bond when he wins at trial on the merits.

If D voluntarily settles with P out of court, D will not be entitled to recover on the bond.

If the court dismissed the action, or if P voluntarily dismissed it, the D has essentially won and will be allowed to recover.
Judge should presume that the damages D incurred can be recovered by the bond. (p89)

D must still prove the damages. If D can only prove $1M and the bond was worth $15M, D will only get $1M.

Presumption can be rebutted with P arguing that D acted in bad faith.

P can argue that D didn’t put all the cards on the table at the prelim injunction hearing.  It was sandbagging by not asserting all its legal affirmative defenses at the prelim injunction hearing.

Affirmative defenses don’t need to be raised until the answer is filed, which is 30 days after the complaint is filed.

however, failing to raise fact-based defenses, where D knew the facts at the time of the hearing, may trigger bad faith.
Amount of bond must protect the risk to the Defendant.

the amount of the bond is always discretionary

Without this discretion, requiring a bond would violate plaintiff’s constitutional due process rights.

In exercising his discretion, the judge must consider the risk to the Defendant in the event he was wrongfully enjoined.

Failure to consider the risk to the Defendant in setting the bond amount results in judicial error.

reviewed for “abuse of discretion” on appeal 

3rd Cir. Court gives an “indigent plaintiff” exception to the bond requirement set forth in FRCP 65(c).

Other “extraordinary circumstances” may also result in waiving bond requirement in other circuits. 

Some courts invoke the indigent plaintiff exception for businesses that would go out of business if they had to post high dollar bonds.

Some state courts give more protection to Defendant’s than federal court.

Ex: If no bond is posted, the D does not have to follow the preliminary injunction. (p74, note 6)

These Jxs are pro-Defendant

This is NOT the rule in federal court
Permanent Injunctions
Overview

issued only after P prevails in a trial on the merits

P who wants the injunction has burden of persuasion: damages are the norm, must show why he needs an injunction

an “extraordinary” remedy

4 step Analysis used to determine if perm injunction should be issued:

1) Actual success on the merits at trial.

2) must show inadequacy of legal relief.

irreparable harm no longer an issue
3)  Balance of the equities must tip in Ps favor

4)  it must be in the public interest to issue the injunction.

FIRST: Actual success on the merits

Only issued after at trial, so the court knows now who won. It doesn’t have to predict who is likely to win.

could be determined by a jury

SECOND: Inadequacy of legal relief.

P demonstrates that money damages are not discernable, or he needs specific relief.

needs to be determined by judge exercising equitable discretion

We are still worried about what happens if we give P money instead of injunctive relief.

How can we measure damages?

Does the P need specific relief?

Note: inadequate legal relief = irreparable harm w/out the urgency.

The Sup Ct mistakenly looked for irreparable harm in the eBay case. We only need irreparable harm when we are in preliminary situation. 

The fact that P has irreparable harm is one component of showing inadequate legal relief. 

There is a presumption of an inadequate legal remedy when real property is in question

real property is unique, there is only one. 

Usually brought in a tort action

quintessential opposite is contract action

Examples of inadequate legal relief

A common method of proving this is showing that the harm suffered is irreparable by money

Harm to reputation and good will

Future threat of physical harm is a great justification 

P could be a person who is directly at risk, or a gov’t agency with the job of protecting the public.

Protecting people from physical harm also makes a great public interest argument.

Stalkers create psychological harm that cannot be fixed through criminal legal system or through money damages. (p117)

service/product being offered is novel and new so historical data is an inadequate method to calculate money damages.
If the harm is loss of business in the future due to b/K, it’s too hard to calculate. Requires knowing what products they can sell 30 years from now, what inflation will do in 30 years, etc.  This is a good argument for needing specific relief.

THIRD: Balancing the equities= Cost of injunction vs. Cost of legal relief.
needs to be determined by judge exercising equitable discretion

Cost of injunction

Cost of negotiations given size of bargaining range, adequacy of money substitute for specific performance

Cost of continuing court supervision, if necessary.

Costs on third parties

Bilateral monopoly

vs. cost of damages

cost of collecting the data to determine amounts involved like lost profits, lost goodwill, etc.

difficulty of accurately predicting costs

if the balance is even, judge should award damages.

hardships on defendant vs. hardship on plaintiff

analysis should include innocence or culpbability of the parties, bad faith, ill motive.

Who’s side is the law on?

FOURTH: Public interest considerations

needs to be determined by judge exercising equitable discretion

does the city/county want the plan to happen?

how would the community benefit from the plans going forward ($$$), or how would it be harmed (enviro, traffic)?

protecting people from physical harm is always a good one to use.
There is no presumption of inadequate legal remedy in patent cases.

per the eBay case in the supplement

Congress passed the Patent Act and told courts they “may” issue injunctions.

Congress did not tell courts they “must” or “should” issue injunctions in patent cases.

The jury’s finding that the patent was valid did not trigger per se irreparable harm and resulting injunction.

Equitable relief, by definition, is discretionary.

Equitable relief began with men of the cloth doing what was fair. It was always up to the judge to decide what to do.

In this case, the jury made the decision that there was actual success on the merits.

In this case, the judge decided there was no adequate legal remedy.  Appellate court overruled him. Sup Ct overruled appellate court.

reasonable people may disagree, but it’s up to the judge

Roberts wants injunctions granted frequently in patent cases because we need to follow precedent and history.

We’ve been giving the presumption for so long, we should continue to favor injunctions for patents.

Even if we get rid of the presumption, the results are the same.

He gets the majority

Opposite side: Kennedy opinion, does not necessarily want injunctions issued frequently.

looks to the future

he wants patent trolls to be denied injunctions, but he wants “good” people like university professors to get injunctions even if they are seeking money b/c it keeps them happy professors and that benefits the public.

Thomas and Alito are swing votes

Examples
Smith v. Western Electric p111 (1982)

Employee seeking permanent injunction to force employer to comply with OSHA’s smoke-free workplace requirement.

we can’t tell if P had actual success on the merits.

the appellate court is technically reversing and remanding for further consideration.

We don’t know yet.

inadequate legal remedy

no value on health risks of the smokey workplace.

Commercial cases like eBay/Walgreen tend to have dollars at issue.

Injunctions more likely to come with torts, and less likely to come with contracts.

balance of hardships

easy: plaintiffs lungs vs. defendant’s money.

In this case, the inadequate legal remedy determined the balance of hardships.

public interest

enforcing OSHA is in public interest

federal policy is designed to protect ppl

Defenses to Requests for Equitable Relief Defenses

Unclean Hands

Plaintiff must have clean hands as to the controversy in issue, regardless of what the Defendant did.

Conduct keeping P out of court could include any willful act concerning the cause of action which rightfully can be said to transgress equitable standards. 

P’s conduct need not rise to legally actionable conduct to suffice for unclean hands.

It’s in the Judge’s discretion to let the defense be asserted.
Even if a party has unclean hands, the claim will be allowed if it is in the public interest.
Historical significance

Judges in equity court were men of the cloth. They were not sympathetic to “sinners” and didn’t let them into court.  Judges didn’t want to give equitable relief to people who didn’t “deserve” it.

No relief for plaintiff who comes to court with taintedness of inequitableness or bad faith vis a vis the entire matter at hand.

P may have unclean hands as it relates to the entire situation, not just to this Defendant.

Ex: Merrill Lynch p121 (2003)

P not have unclean hands, relative to this employee, but court still refused to issue the injunction.

it did not use the same raiding techniques with this particular employee-D 

This P was not as big a sinner as Solomon Smith Barney but it was still in the wrong.

Examples

Solomon Smith Barney v. Vockel p118 (2000)

Employer is suing employee for breaking non compete clause of employment K.

P wanted employees to stop doing the very same thing that they did to employees’ previous employer when it hired them. 

Relief sought= injunction

breach of K

Affirmative defense= unclean hands

this defense goes to the issue of the remedy.

if P can’t get an injunction it can still get money damages for the B of K claim.

b/c P can’t get injunction, it’s more likely to mediate and settle outside of court for money. It’s more efficient.
Estoppel FRCP 8c
A defense to both legal and equitable claims.

The party asserting estoppel must show three elements:
1. an admission, statement, act or inaction, inconsistent with the claim asserted afterward.

Silence can serve as an admission where the party knows what is occurring and would be expected to speak if he wished to protect his interest,.

2. action by the asserting party in reasonable reliance on the attacking party’s inconsistent admission, statement or act.

3. injury to the asserting party when the other party is allowed to contradict or repudiate its admission, statement or act.

Note, evidentiary harm does not trigger estoppel.

Examples

Estoppel was an effective defense where plaintiff was suing defendant for encroachment, but plaintiff was the person who sold the building materials to defendant for the building that was encroaching. I.e., plaintiff was estopped from suing defendant to tear down the structure.

Laches

May only be used as a defense to equitable claims, because the State of Limitations offers the corresponding defense to legal claims.  Laches is the equitable version of SOL.

Equity is discretionary, so the Legislature has chosen not to pass “statutes of laches” and instead let judges administer the reasonableness of delay based on the facts of each case.
Laches is an equitable time limitation on a party’s right to bring suit.

It works like a common law statue of limitations on equitable claims.

Because statue of limitations do not apply to equitable claims.

the purpose is to penalize inexcusable delays, to stop Ps from bringing stale suits.

designed to promote diligence

A party may not assert laches if:

He has unclean hands

He has willfully infringed/violated Ps rights

as in a copyright case
D must have notice that he violating Ps rights. D must have acted intentionally or subjectively recklessly.

The party asserting laches must prove three elements:
1. plaintiff has knowledge of, or has had a reasonable opportunity to discover, his cause of action.

2. an unreasonable delay by the plaintiffs in commencing that cause of action.

First: how long was the delay?

Measured from the first day there was an infraction or violation.

Second: was the delay unreasonable?

Given the SOL at law.  if the statute of limitations has run on the analogous claim at law, federal courts will presume an unreasonable delay
Given excuses proffered by the P

3. Damage to the defendant resulting from the unreasonable delay.

D bears the burden because he is the one asserting the defense.

D can show damage or prejudice ahs resulted by showing:

Loss of evidence

Loss of witnesses

Reliance—D changed his position in manner that would not have occurred but for P’s delay
Loss of money
Laches determination is made with reference to the limitations period for the analogous action at law.

If the SOL has NOT run at law, there is a strong presumption that laches is inapplicable.

If the SOL has run at law, there is a strong presumption that laches is applicable.

The presumption is triggered when any part of the violation occurred outside the SOL.

Even where the violation is ongoing like false advertising, if the plaintiff fails to bring suit promptly when the defendant commences the wrongful action –the plaintiff is barred.

The limitations period runs from the time when the P knew or should have known about his cause of action.

If laches is applicable, the judge may choose not to apply is if it is in the public interest to do so.

Because laches is an equitable remedy, laches will not apply if the public has a strong interest in having the suit proceed.

Public interest will trump laches only when the suit concerns allegations that the product is harmful or otherwise a threat to public safety and well being.

The consequences to the public must be severe.

Laches is a disfavored defense in environmental suits

should be used sparingly b/c the P is not the only victim

the amount of money spent in reliance is not a prime factor to determine prejudice or injury to D.

Two prime factors to determine prejudice:

1. the percentage of estimated total expenditures disbursed at the time of the suit

2. whether the relief P seeks is still practicable.

How far along is construction?

Have permits been issued?

How complete is the project?

Ex: Daingerfield Island v. Lujan p135 Laches defense rejected

P established liability established by showing Ds violation of environmental statute.

P did unreasonable delay

But there was no prejudice to D

 no proof of cost to the defendant. 

if permits were issued, if construction had already taken  place it might have gone the other way.

need to compare costs expended to the relative cost of the project.

no proof of evidentiary loss

Examples

Peckham v. Milroy p125 (2000) Laches defense rejected

Neighbor-plaintiff took 2 yrs to bring a b/K claim against defendant for running a day care out of their home, in violation of HOA agreement. 

Defendant pissed b/c he had remodeled his house for the day care business.

P had no knowledge D was running a day care.

P did not unreasonably delay

this court did not take statue of limitations into account.  Claims involving real property usually allowed to live longer.

No prejudice to the D

money put into renovations doesn’t count b/c the renovations weren’t made specifically for the day care, it was after the fact.

Jarrow v. Nutrition Now p128 (2002) Laches defense accepted

P claimed D is falsely advertising, in violation of Lanham Act.  

P knew or should have known

P knew about D’s actions 1993 thru 2000.

delay was unreasonable

7 years pass.

SOL for fraud (analogous to Lanham Act) is 3 years.

thus, rebuttable presumption is triggered that the delay was unreasonable.

P claims delay was due to waiting for lab results to bolster his case, but court rejected it

where the harm was ongoing, we measure laches from the date of the first infraction.  The SOL under law might allow the P to sue in law for the last three years of the harm.

D was prejudiced via reliance
D relied on the info in its marketing campaign.

D would have to revamp its methods of selling the product

Court rejected Ps claim that D should be barred from asserting laches b/c P is acting in the public interest.

Court will only buy this if the product is unsafe, harmful, threat to public safety, etc.

notice this argument would never fly in a law court where the SOL is cut and dry; but this might work in equity where judge has discretion

Court rejected Ps claim that D should be barred from asserting laches because he has unclean hands.

unclean act was falsifying a report by a lab and sending it out to the consumers.

court agreed Ds hands were soiled but not the extent of unclean hands
Diff btwn laches and estoppel

Laches available only to defeat equitable claims.

Estoppel available for both legal and equitable claims.

Laches is all about unreasonable delay

we want to prevent stale claims

functions as the statute of limitations equivalent

Estoppel is all about fairness

estoppel assumes the plaintiff is not barred by laches.

we want to prevent flip flops

amount of delay is not relevant

Diff btwn estoppel and unclean hands

Estoppel is a subset of unclean hands

a precise type of activity

unclean hands can refer to anything

focused on one type of sinner: the flip flopper

unclean hands is defense to injunctive relief, but it’s also a counterargument to laches—both parties can use it.

the righteous party can use it against the sinner, regardless of which side of the aisle he is on.

Appeals from Injunction Rulings

Overall Timeline

Trial court issues a TRO b/c we have an emergency situtiaon.

D appeals the TRO, maybe (not sure if §1292 allows this)

P makes pretrial request for prelim injunction, trial court grants it.
D asks trial court judge that issued the prelim injunction to stay or dissolve the injunction.

as long as it’s not “impracticable” to do so because of  time and the judge hasn’t indicated he has bias.
D appeals to motions panel for immediate pre-appeal relief
purpose is to preserve the issue for subsequent full hearing by the merits panel.

D appeals to merits panel

if D wins, he technically has an action against the bond b/c the prelim injunction was wrongfully issued—although they usually wait until the perm injunction is denied.

perm injunction hearing/trial

merit panel findings for prelim injunction have no bearing on hearing for perm injunction

appeal to motions panel for immediate relief
appeal to merits panel for permanent relief
Motions panel

if P wins the injunction from the trial court, D asks the motions panel for a stay.

D wants the motions panel convened within hours.

It will usually happen pretty fast, because it’s just like what a trial court does when it issues a prelim injunction.

if P loses the injunction, the P asks the motions panel for a preliminary injunction pending the appeal.

Neither party is required to go to the motions panel, but if they want a fast answer they need to use this.

Merits panel

hears and decides the appeal on the merits

if you are appellant you want THIS one to hear your appeal quickly.

Merits panel is going to take months

standard of review= abuse of discretion (see Walgreen case p94)

whether trial court judge abused discretion in issuing the injunction.

parties may skip the motions panel and go straight to merit panel.

In federal court, there are no automatic stays for interlocutory or final judgments in injunction proceedings.

Appeals of TROs

General rule: no appeal

They only last 10 days, then you have prelim injunction hearing: parties can appeal the prelim injunction. 

TRO can’t last past 20 days

TRO might have been issued ex parte, so we want to wait for both parties to show up before the appeal goes up.

If TRO lasts more than 20 days, it is treated as a prelim injunction and is appealable.

Nutrasweet p144

Adversary TRO was in place for 77 days, so it looked like a prelim injunction instead of a TRO.

court allowed it.

If TRO looks like a permanent injunction, it is treated as such and is appealable.

If TRO gives P all the relief she wants, we can say the TRO is like a permanent injunction and then it becomes appealable.
Some courts use the “traditional” four part test to determine whether a request for pre-appeal injunctive relief should be granted (i.e., a stay)
Other courts use the “sliding scale” test

1) Likelihood the moving party will succeed on appeal

in essence, moving party must show a likelihood of reversal.

the probability of success is inversely proportional to the amount of irreparable harm party will suffer without the stay

however, movant must always have more than a “mere possibility” of success on the merits.

2) Likelihood that the moving party will be irreparably harmed

Three factors to evaluate harm:

The substantiality of the injury alleged

The likelihood of its occurrence

Adequacy of the proof provided.

“mere injuries” in terms of money, time, energy are not enough.  

the harm alleged must be both certain and immediate, rather than speculative or theoretical.

the harm should be considered in light of the likelihood of success on the merits

3) Balance of the hardships tips in Ps favor.
4) Public interest in granting the stay

Examples

Michigan Coalition of Radioactive Material v. Griepentrog (1991) p157 Stay granted
Plaintiffs got an injunction against defendants, to re-gain access to radioactive waste disposal facilities.  Appellate court gave Defendant a stay until it’s full appeal could be heard by the merits panel.
D proved that the lower court most likely erred in exercising Jx (likelihood of success)

D proved that it would suffer permanent harm if it had to take the radioactive waste (irreparable harm)

The only harm to P was economic, in shipping waste to other sites or paying for interim storage.

D proved it could not safely accept waste, which was in public interest.

First Amendment Concerns With Injunctions
If a TRO or prelim injunction is restricting speech from occurring, you have a 1st amendment issue.

on appeal, it will have a heavy presumption of unconstitutionality

if you have a 1st Amendment issue, you must have an adversarial TRO hearing 

usually you will not be able to ex parte TROs with 1st A issues.

Court stopped short of saying “never”, because there may be extreme cases that warrant it like national security concerns.

You must show a really, really good reason why it needs to be issued ex parte.

it’s not enough to have the opportunity to dissolve the ex parte TRO after it’s been issued.

If the preliminary injunction is granted it must include the valid time, place and manner restrictions

If the TRO or preliminary injunction is granted, the enjoined party has a right to immediate appellate review or a stay pending regular review.

per Skokie p167

Carroll v. President and Commissioners of Princess Anne (1968) p164

TRO violated first amendment

TRO did not violate due process
Modifying or Dissolving Injunctions

Temporary injunctions can be modified if there is a change in circumstances, so that a modification is necessary to prevent unfairness.

Modification is only proper when the change in circumstances has occurred between the time the injunction was issued and the time modification is sought.

Usually a change in fact or in law.

Can be for “any good reason”

A party that simply got lazy and missed it’s deadline to appeal is not going to get a modification.

If the plaintiff is holding an injunction that is maintaining the status quo, and the plaintiff needs the injunction modified because of a change in circumstances to keep maintaining the status quo, the modification will likely be granted.

Permanent injunctions can be modified if there is a change in the underlying factual or legal circumstances in which the injunction is based.
The change must be substantial and unexpected.

When the injunction is the product of litigation (as opposed to an agreement) there is a three part test:

1) moving party must make a clear showing of substantial change in circumstances since the injunction was issued,

2) moving party must show extreme and unexpected hardships result from compliance with the injunction’s existing terms, 

3) moving party must have a good reason why the court should modify the injunction.

Change in law

Could be legislative or judicial

judicial law need not be expressly overruled. Statements alluding to belief that some case is no longer good law might be enough. 

Collateral Attacks on Injunctions
Direct attack on an injunction = appeal the injunction
Injunctions are interlocutory orders that are immediately appealable.

granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions are all court actions that are immediately appealable.

Trial court’s decision to grant or stay a preliminary injunction is reviewed for abuse of discretion.

Collateral attack on an injunction =  argue you are not in contempt b/c the underlying injunction is invalid.
The “collateral bar” bar rule prevents defendants from invalidating the injunction in criminal contempt hearings.

Defendants may still defend on substantive grounds in civil contempt hearings.

Parties must usually comply with the injunction to challenge it.

A party may only make a collateral attack on the grounds that:
the trial court judge had no SM Jx.

the trial court judge had no personal Jx.

the injunction is “transparently invalid”

But the party must still make a good faith effort to make a timely or emergency appeal.

Example of transparently invalid injunctions

In Re Providence Journal (p275):

P got injunction against newspaper to publish a particular article. 

If trial court judge issues prior restraint on free speech, the newspaper can make a collateral attack during contempt hearing that the injunction was invalid.

Rehearing en banc (p278) modified the rule

publisher must make a good faith effort to make a timely/emergency appeal.

Injunction in this case was 6 hrs prior to time of publication. Can we expect this D to go to court w/in 6 hours? NO. Therefore, journal was allowed to make a collateral attack. 

Contempt Overview

Contempt is the enforcement mechanism for orders or decrees.

Courts of Law make judgments that adjudicate rights and liabilities, not orders.

Judgments are not orders.

Contempt is not an enforcement mechanism for judgments.

No one may be held in contempt for failing to pay a debt as adjudicated by a law court.

Courts of Equity make final decrees in the form or personal orders.

Therefore, only Courts of Equity have the power to use contempt when a party fails to carry out a judicial order to do something or refrain from doing something

injunctions are decrees and/or in personam orders

sometimes the court can achieve the result on it’s own without the defendant doing anything. So we don’t always need contempt to enforce decrees.

Ex, if the court orders the defendant to give real property to the plaintiff, the court can transfer title by decree or by having a court officer make a deed.

Contempt not usually used to enforce money decrees b/c that violates the rule against imprisonment for debt.

Both Courts of Law and Courts of Equity can exercise contempt power to ensure their administrative authority is not violated.

 in-court misbehavior is punished through contempt in Courts of Law and Courts of Equity. 

out-of-court acts that violate the Court’s authority are punished through contempt in Courts of Law and Courts of Equity.

Ex:  when a lawyer brings to court a will that he has knowingly falsely prepared, and represents it as a valid will to the court.

.

Violations of Judicial Rules and Orders=Contempt

Use these rules when the court needs to vindicate its authority as a ruling body.
When the charges are initiated by the court or the Executive branch.

Don’t mess with the court.

 “in court” misbehavior may trigger a summary disposition for criminal contempt, or “direct criminal contempt”
Misbehavior=
1) intentional conduct, or conduct in reckless disregard of professional duty, AND
2) disruptive of court proceedings or disrespectful to court.

refusing to answer a judge, even if immunity is granted, qualifies for summary punishment (as long as a civil remedy is considered inadequate)

but, if the defendant refuses to answer a grand jury and then the prosecutor hails him into court, knowing he will not answer, that is not criminal contempt. You can’t “set him up” for criminal contempt. (Harris v. U.S. p180)

intimidating jurors

yelling at the judge

This is reserved for extreme cases where the judge sees or hears the conduct. 

judge initiates proceedings, handles the prosecution, doles out the punishment. He is all powerful. 

Calling the judge a dickhead in the parking lot is not going to qualify.

Offender has no right to a jury trial.

Judge must not be biased against contemnor.

Maximum 6 months in jail.

Must be a determinative amount of time

no bright line cap on fines

a person’s ability to pay may make it more or less serious a sanction to that person.

One sanction allowed for one offense.

If defendant flips off the judge and says fuck you at the same time, judge can’t impose two six month jail sentences—one for the finger and one for the expletive. It’s one act.

it is a separate offense, it has nothing to do with the cause of action that brought this person to court.

therefore, it is immediately appealable.

“out of court” misbehavior results in an adversarial (nonsummary) hearing, or “indirect criminal contempt.”
Ex: when a lawyer intentionally drafted an invalid will, then brought it to court claiming it was valid. 

1) A wilfull violation of an unambiguous order OR

2) conduct that constitutes an intentional violation or reckless disregard for the court’s rules or orders.

If the court is trying to punish the contemnor for past willful misbehavior, it needs to follow rules for criminal contempt.

The hallmarks of criminal contempt are definite jail terms and/or fines.

Criminal procedure is used in the contempt hearing

The offender has a right to a jury trial if the sanction is “serious”

Serious= more than 6 months in jail

It’s unclear when fines are “serious” enough to trigger right to a jury trial. (p191-192)

Law distinguishes between individuals and corporations for “petty” fines

case law recognizes 10k is serious fine

somewhere between 5-10k fine for an individual will probably trigger a jury trial.

somewhere over 100k fine for an organization will trigger a jury trial

The maximum jail time is the remaining time left in the grand jury’s term.

Shillitani v. US p192

The maximum fine is capped by whatever the judge announces at the hearing.
The fine is payable to the court.

If the court is trying to coerce the contemnor to do something in the future, it needs to follow the rules for civil contempt.

If, for example, a witness refuses to testify and the court wants to put him in jail until he agrees to testify, this would be a coercive maneuver and would therefore qualify as civil contempt rather than criminal contempt.

The hallmarks of civil contempt are indefinite jail terms and/or fines.

The contemnor’s intent is irrelevant. 

Civil procedure is used in the contempt hearing.

The offender has no right to a jury trial.

If the witness is a grand jury witness, the maximum jail time is capped at the remaining length of the grand jury’s term. (p194)
Jail time is assigned along with a purge clause, which allows the contemnor to get out of jail if he complies with the court’s rules.  The contemnor holds the keys to the jail house door.
However, if the contemnor serves that time and still doesn’t comply, the court can give him up to 6 months of additional time as punishment under the criminal contempt rules.

If the judge wants to give him more than six months, then the right to jury kicks in and the contemnor is entitled to a jury trial. 
18 months is the statutory maximum jail time for civil contempt for witnesses who refuse to testify to the grand jury. (p196)

The fine may be per diem

The fine is paid to the court.

The court has wide latitiude in setting the amount of the fine.

Violations of Equitable Decrees= Contempt
Use these rules when the charge is initiated by a private, aggrieved or interested party.
Who can be held in contempt for violation of an equitable decree?
Parties to the action

Agents of the enjoined party

Ex. Current officers of a company

Aiders and abettors of the enjoined party

Persons who know about the decree

Successors in interest

Those who come into contact with the res

Members of the class, in a class action

Always adversarial hearings because the punishment may only be indirect criminal contempt or civil contempt (compensatory or coercive.) 
It may not be direct criminal contempt, which is the only situation where we use summary proceedings.

Indirect criminal contempt
May only be initiated by the gov’t or by the court.

Offender must get a nonsummary/adversarial  hearing,

Criminal procedure applies during the hearing.

Elements must be proved beyond a reasonable doubt

Defendant must have notice

Offender has the right to a jury trial if the sanction is “serious”

Serious = jail time of more than 6 months.

no right to jury trial if sanction is less than 6 months

It’s unclear when fines are “serious” enough to trigger right to a jury trial. (p191-192)

Law distinguishes between individuals and corporations for “petty” fines

case law recognizes 10k is serious fine

somewhere between 5-10k fine for an individual will probably trigger a jury trial.

somewhere over 100k fine for an organization will trigger a jury trial
The prosecutor must be a neutral party in federal court.
He may be a private party, if the AG or DA refuses to take the case on.

Luis Vuitton case stopped short of applying the rule to the states, so states don’t have to follow that rule.

The punishment is a fixed jail term and/or a fixed fine.

The fine is paid to the court/gov’t to vindicate the court’s authority.

The punishment is designed to punish the offender for failing to comply with the injunction.

civil contempt is used when we want to coerce the contemnor into doing something for the plaintiff.
May be initiated by a private party or by the court

Offender must get a nonsummary/adversarial hearing.

Civil procedure applies.

Elements must be proved by clear and convincing evidence.

Offender has no right to a jury trial.

we’re ok with this b/c the contemnor can get himself out of jail or out of the fine by complying

Inability to comply is a complete defense.

A private/nonneutral prosecutor may be used 
usually the plaintiff’s lawyer serves as the prosecutor.

Tied to the underlying cause of action, so it is appealable when the underlying case is appealable.

It automatically dissolves if the plaintiff loses the underlying case.

Civil contempt with compensatory sanctions
fines are paid to the plaintiff

all other fines are paid to the state

designed to compensate the plaintiff for actual losses as a result of the past contumacious behavior

should be based on actual loss to plaintiff, under a compensatory damages theory
fines are paid to the plaintiff

if no actual loss is demonstrated, plaintiff should get damages under unjust enrichment/restitution theory: recovers defendant’s net profits for violating injunction.

Includes attorney’s fees in most federal courts
If there are no actual losses, use restitutionary measure.

focus of the fine would instead be on the gains or profits the offender made as a result of contumacious behavior.

Applies retroactively, for behavior the offender has already committed.

Underlying rationale is similar to tort damages.

What’s done is done. D can’t do anything to get out of the fine because P has lost something  and D must repay him

Example

Cancer Research Inst. P212

Trial court gave permanent injunction in April 1988 for D to stop using their name.

By 1990, D was finally in compliance. So, there is no need for coercive sanctions. But, we have a need for compensatory sanctions. 

Judge must determine if P has actual proof of actual damages as result of violation.

in this case, P could not prove exactly how much it lost by way of profits.

If can’t prove economic loss, then use restitution principles.  Look at what the D unfairly gained by way of the violation.

Court thinks the D’s previous business while using the infringed name in 1985-1988 vs. profits in 1888-1990 while violating the injunction.  Court said profit in 1988-1990 belong to plaintiff.

Civil contempt with coercive sanctions

Key: we must have a purge clause.

designed to compel the offender to do something or refrain from doing something.

It is conditional-

This gives the offender the keys to jail house door.

This is known as the “purge clause”

Without the purge clause, we’re in criminal contempt land.

It is not designed to punish the offender.

If we go that route, we are in criminal contempt land and we need to give the offender a jury trial.

Jail time may be indefinite, as long as there is a purge clause.
The Judge puts the offender in jail “until” the offender agrees to comply.

Fines may be 1) per diem basis or 2) suspended, determinate fine
Per diem: Each day the offender remains in violation he must pay $X to the plaintiff.

Examples

Wronke v. Madigan p217

Court injunction required Dad to pay child support and remove highway sign he put up.  He refused. Court sent him to jail for indeterminate jail term w/ purge clause—a coercive civil sanction.

If Dad doesn’t pay, he’ll stay in jail until the kids are 18.  when he got out, he would potentially be subject to criminal contempt proceedings.

Family law judges don’t care about fines.

“Suspended, determinate fine” p226

triggered by past action, but it is forward looking

“If you violate the order tomorrow, I will make you pay for the violations of yesterday.”

There is no purge clause, but the fine is avoidable through future compliance.

Three step process to administer civil coercive contempt fines:
1) court issues an equitable decree.

2) court finds defendant has violated decrees and issues a conditional order threatening  to impose a penalty

3) the court exacts the penalty if the defendant does not comply

Example

Wronke v. Madigan p217

Court injunction required Dad to pay child support and remove highway sign he put up.  He refused. Court sent him to jail for indeterminate jail term w/ purge clause—a coercive civil sanction.

If Dad doesn’t pay, he’ll stay in jail until the kids are 18.  when he got out, he would potentially be subject to criminal contempt proceedings.

Family law judges don’t care about fines.

Prima Facie case for criminal contempt

1) Contemnor has prior knowledge of the order

2) Terms of the order are clear and definite.

3) Proof of willful non-compliance,

4) made beyond a reasonable doubt.

Prima Facie case for civil contempt

1) Contemnor has prior knowledge of the order

2) Terms of the order are clear and definite.

3) Proof of non-compliance,

Partial or substantial compliance is not good enough. Compliance must be complete.

Although, if the offender has acted in good faith and taken all reasonable steps, technical or inadvertent violations will not result in contempt.

4) made by clear and convincing evidence.
DAMAGES

Damages in K cases

Nominal damages

May be awarded in K cases when there is insufficient proof of general damages. P301

Compensatory- General damages

created by the contract

value of the services lost in the b/K.

value of replacement services

ex. Hadley v. Baxendale:  P was someone who wanted to ship a trade show booth. D failed to ship it.  P lost the value of that service, and P had to pay substitute services from someone else.

follow law specified in K terms.
Compensatory- Special damages

all other damages besides general damages

same as “consequential” damages, interchangeable with “special” damages.

when the plaintiff is a buyer of services there will often be special damages b/c the buyer bought the services so that he could use it to make money in a second transaction down the chain.

damages resulting from the failed transaction that was contracted for.

Ex: Hadley v. Baxendale: the didn’t get their trade show booth so they lost business at the trade show.  The value of the lost business is recoverable in special damages.  This circumstance was unique to this plaintiff. Not going to be present in every case.
Requires proof that the consequences were foreseeable result of the breach.

Emotional distress damages not recoverable for b/K unless there is a “tortious” b/K when:

1) breach is accompanied by a common law tor

2) the means use to breach are tortious, deceitful, or coercive.

3) intentional breach causes sever, unmitigateable harm in mental anguish, personal hardship or substantial consequential damages.

OR, unless the express object of the K is about mental and emotional well being

Plaintiff must ask for these in the pleadings, or waive them.

Where there is objective evidence that plaintiff sustained general damages as the result of defendant’s conduct, an award of special damages alone is improper.

If there was only subjective evidence, or reasonable doubt about general damages, then the jury may award special damages alone. 

Punitives are not available in K cases.

Damages in Tort cases

Nominal damages are not available for unintentional torts.

it is automatically awarded when an intentional tort is proven.
Compensatory- General damages

The type of harm that “everybody” suffers

pain and suffering, in personal injury cause of action.

Every human being who suffers personal injury has pain and suffering.

NO emotional distress recovery allowed for unintentional torts like negligence.

loss of enjoyment of life

Follow state law.

If you lose an arm, there is some harm in that to any person who has an arm,.

MEASURED BY: pre-tort FMV minus the post-tort FMV.

Compensatory- Special damages

Each person must prove his or her specific amount of special damages.

medical expenses, 

lost earning capacity

Each person will have a different amount of lost capacity.

If you lose an arm and you happen to be a volleyball player who can’t play any more, you have special damages.

Punitive damages are not available for unintentional torts.
They might be available in intentional torts if the plaintiff can show the defendant acted with malice.

Hybrid tort-contract cases

To sue for the tort, the plaintiff must show the D had some duty independent of the K.

Ex: Francis v. Lee p401

Held: No tortious b/K cause of action in employment context.

P had potential K cause of action (usually brought with nominal, general compensatory and special compensatory.) This P gives up on the K claim and pursues tort claim instead. 

Essentially, P brought wrongful discharge cause of action. 

Can usually recover general compensatory and special compensatory, AND punitive damages.

P pursued the tort to get the punis.

Allowing P to get punis in this case would allow P to circumvent the law that precludes punis in  breach of contract claims. 

 breach of contract damages are meant to compensate the aggrieved party, not punish the breaching party.

Even when breach was intentional, b/c of “efficient breach” concept. 

dicta is important p402

if a company fails to negotiate, or breaches in bad faith, P has a cause of action for intentional infliction of emotional distress.

Insurance cases, specifically.

In that instance, we allow tort claim and therefore punitive damages.

Willful or wanton breaches justify tort damages.

Fraud and deceit in K also trigger tort cause of action 

P files BOTH a  breach of contract claim and a tort claim. 
Collateral source rule

If an injured party receives compensation for his injuries from a source wholly independent of the tortfeasor, such payment should not be deducted form the damages which the plaintiff would otherwise collect from the tortfeasor.

If  a person is responsible and carries health insurance, which pays for his injuries, we don’t penalize him for being responsible by letting D off the hook for the costs.

Also prevents D from introducing evidence that plaintiff has recovered compensation form some other source.

This rationale is less compelling in K cases.

Defenses

Offsetting the benefits rule

When there is a net benefit to plaintiff, defendant should be able to reduce damages owed
p366 RS Torts §920: If tortfeasor bestows a benefit on the plaintiff, the damages will be decreased by that amount.

RS Ks §347(a):  If breaching party bestows a benefit on the plaintiff, the damage award should be reduced by that amount.

Duty to mitigate
Plaintiff is required to take reasonable affirmative/negative action to stem losses.

Refers to plaintiff’s duty regarding post-accident actions

as opposed to comparative fault, which refers to plaintiffs duty to prevent the accident before it happened.

Damages for Tortious Interference  with the Person
Compensatory damages for personal injury

Aimed at compensating the victim or making good the losses proximately resulting from the injury.

lump sum payments.

must be proved and calculated at trial.

Elements:

GENERAL DAMAGES

physical pain and suffering

emotional distress and consciousness of loss 

Most Jx allow recovery for loss of enjoyment of life

Some call if out separately, some roll it into pain and suffering.

SPECIAL DAMAGES  
Time lost (wages, lost earning capacity).
Expenses incurred by reason of the injury (medical expenses, kindred items.)

Loss of services

Past and Future losses are recoverable

The permanency or temporary nature of the injury may warrant more/less recovery in each of the elements.

Adjustments must be made for inflation and the effects of prepayment.

Most court do NOT reduce future harm to present value
Some courts reduce it to present value b/c if P gets $600k today, it’s (theoretically) worth more in following years so P is being overcompensated.

They use the off set rule instead

offset rule:  assumes future inflation and future interest rates are presumed to be equal. Comes in via PA law in this case. p434, FN63
Amounts must be reasonably certain.
Compensatory General Damages: Pain and suffering

Physical pain and suffering

compensate P for physical discomfort and emotional response to pain

Emotional distress

compensates P for the shock, fright, emotional upset and/or humiliation as a result of the Ds negligence.

Includes any form of conscious suffering

Jury may not be told to award whatever amount they would need to undergo the same pain and suffering

Whenever there is physical suffering, most courts presume there is some degree of mental suffering.

Some courts include loss of enjoyment of life in this measurement.

How do we measure pain and suffering?

Past and future pain and suffering

Judge can make his calculations however he wants to do it.  

This judge created a $600,000 lump sum based on date of vaccine (1976) through date of trial.

Then he projected forward based on the remainder of her life expectancy.

He didn’t use per diem b/c that is an argument for a jury. 

Some Jx allow per diem arguments for pain and suffering measurement, some don’t.

Per diem is only an issue during a jury trial.

P argues for a per diem by telling the jury how much the P should get per year, then tell the jury they should multiply the yearly amount times the number of years she is expected to live.

D would argue that pain and suffering is not constant, and will decrease over the years as treatment becomes effective, etc. D must find a way to mitigate the numbers. 

These arguments are ok. D lawyer is expected to deal with it in front of the jury. 

Potential limits on pain and suffering recovery.

some JX have caps on pain and suffering for specific types of causes of action.

p445.  Tort reform is going on in many Jx.

Some talk that excessive pain and suffering recoveries violate Due Process clause, just like caps on punitives in State Farm case.

They will never touch special damages because those are tangible, proven damages in each case

Compensatory General Damages: Loss of enjoyment of life

compensates the victim for the limitations resulting from D’s negligence

Loss of ability to participate in and derive pleasure from the normal activities of life, 

Loss of ability to pursue talents, recreational interests, hobbies or avocations.

loss of normal marital life

loss of self sufficiency

can’t go the bathroom herself

can’t get herself to social places without help

Some Jx measure loss of enjoyment of life objectively and some measure it subjectively.

Objectively- comatose recovery is ok

subjective- comatose victim doesn’t know he’s suffering so he can’t recover for it.

Compensatory Special Damages: Time lost

Lost wages

Use past paychecks to show lost wages

Lost future wages can be estimated using evidence of the intended job in the future and that job’s salary.

I.e., specific lost opportunities for future employment are at least evidence of lost earning capacity

If plaintiff is a business owner and can show with reasonable certainty that lost profits are due to his inability to work, he can recover those.

Lost earning capacity

Plaintiff is entitled to recover for loss of working capacity even if it actually results in lost earnings or not.

An injured school child may recover for lost capcity to do school work even tho she ultimately turns in all her assignments on time and 

If Plaintiff is a priest who has taken a vow of poverty, so he’s poor, he can still recover for lost earning capacity.
Measurement can be subjective

Past lost wages

Future lost wages, based on future work-life expectancy. You don’t work until the day you die.

You can factor in whether or not spouse can/can’t work, other subjective life elements. 

Is she a stay at home mom? Does she intend to have kids and leave work? Court rejected idea that her work-life is reduced by potential child bearing. 

Merit increases each year for good workers. Company’s intent to keep her, promote her, inflation, AND cost of fringe benefits.

Compensatory Special Damages: Medical expenses

Treatment related to the injury

Doctors, nurses, dentists, drugs/

Even if the doctor volunteers his time and doesn’t charge the injured party, the injured party still recovers the value of medical expenses.

It doesn’t matter if there is an actual bill or not.

If a lady is pregnant and someone causes premature birth, some of the costs are not recoverable because she was going to give birth one day anyhow. 

only the amount above and beyond a regular delivery are recoverable.

Past and future treatment expenses
If someone is going to need nursing care for the rest of her life, she recovers for that.

Misc. expenses for equipment and architectural changes to P house.

van w/ electric lift

ramps in house

wider doors/hallways

Compensatory Special Damages: Lost services

she used to be able to clean, cook, do laundry, etc. and now she can’t.

judge in case we read didn’t give money for this b/c he gave her 24 hr nursing care and he thought they would do it for her.
Claims made by indirect victims of personal injury

Indirect P is a person who has acclaim that arises out of the direct P’s claim.

indirect P brings the claim b/c of the claim brought by direct P.

we assume spouses assume some amount of loss of consortium.

we assume if you are a parent or minor child we assume you have some loss of society and companionship.

General damages

loss of consortium (sex)

loss of society and companionship (not sex)

No double recovery allowed

Should be limited by joinder procedure rule

Loss of consortium claims are distinct and independent from the personal injury claim.

Spousal Consortium is a trio of:

1. loss of services from the injured person
2. loss of the injured person’s companionship and society

3. sexual relations

Spousal consortium:
Spouse may sue when any one of the three elements is lost.

Filial consortium:

Parent recovers for loss of child

Parental consortium:

Comfort, guidance, affection and aid of parent.

Minor or handicapped/dependent children are allowed to recover for loss of parental consortium.

1. sorrow, mental anguish, solace, society, companionship, advice

2. compensation for services, protection and care.

Adult children are not allowed to recover
CA does not allow recovery for loss of parental consortium. 

Problem is duplicity/multiplicity

a kid may have 4+ parents in this day and age.  

One couple may have 2+ kids.

Survival statutes

Permit the victim’s cause of action to survive death.

The victim, through the victim’s estate, recovers damages that would have been recovered by the victim, had the victim survived.

They do not create a new cause of action.

The cause of action vested in the victim at time of death is transferred to the person designated in the statute to pursue it (spuse, kids, etc.) 

The action is enlarged to include damages for tehdeath itself.

Recoverable Damages: focus on past harm
include wages lost after injury but before death, 

medical expenses incurred

pain and suffering before death
other compensatory damages suffered by the victim from the time of injury to the time of death

No punitives, unless tort was a felony. 
Wrongful death statutes

Create a new cause of action in favor of the survivors of the victim for their loss occasioned by the death.

Goal is to compensate beneficiaries for the loss of the economic benefits which they might reasonably have expected  to receive from the decedent in the form of support, services, or contributions during the remainder of the victim’s life.

Recoverable damages: focus on future loss

Damages as “may be just.”

loss of support

loss of services

loss of society and companionship.

Pecuniary loss standard of recovery= loss of financial support
Damages for economic contributions the victim would have made to the survivors had the victim not died.

The economic value of the services the deceased would have rendered to the survivors but for the death.

Damages may not duplicate money awarded under the survival statute.

No punitives, unless tort was a felony
measure by looking into the future from time of death

Hybrid survival/wrongful death statutes

“survival” character in that it preserves the survivor’s right to sue.

The party suing is entitled to damages resulting to the parties for whose use and benefit the right of action survives from the death consequent upon the injuries received.

“wrongful death” character in that it gives survivors their own right to sue

Instantaneous Death

Funeral expenses are recoverable in the wrongful death action.

money spent by the family on behalf of the deceased.

§3249: If tort was felony, and death was instant, P may sue for punitive damages in survival action or wrongful death claim.

actual prosecution/conviction is not necessary. P just needs to prove to the judge that the tort was a felony.
Remedies for Tortious Interference with Personal Property
3 causes of action for harm to personal property:

Restitution

Conversion (tort claim)

Tresspass to Chattles (tort claim)

When property is totally destroyed, Plaintiff recovers FMV of the property at the time of the tort.
When property is partially destroyed

Measure damages by either dimunition in value or reasonable cost of repair.

Dimunition in value= FMV before the tort and FMV after the tor.t

Reasonable cost of repair may not exceed the pre-tort FMV in most cases.

If cost of repair does not result in restoration to FMV, the difference is recoverable.

Ex: boat breaks. They fix it. Now it’s “second hand” so it will be harder to sell.

Plaintiff will also recover loss of use damages

Such as, if the chattel was used in Ps business (like a taxicab) and loss of using the chattel resulted in loss business profits—then P would be able to recover those losses as well as the diminution in FMV.

available even when there are no “out of pocket” expenses, b/c P needs to be compensated for losing his right to exercise exclusive control over the property

usually measured by the fair rental value

either the profits P would have earned if he could have rented it out

costs incurred by P for renting a substitute

Other special consequential damages are also allowed.

Such as, if P has to miss work and travel somewhere to identify and reclaim his belongings, those costs/losses are recoverable.

Emotional distress probably not recoverable, unless Ds interference was intentional.

Method of proving FMV

Standard formula

Plaintiff must introduce objective proof of loss

Expert testimony

Evidence of FMV

For household goods, plaintiff may introduce expenditures in repairing or replacing.

In the case where the basement was flooded, plaintiff was allowed to introduce evidence of his cost to replace the damaged washing machine, a sump pump and heating unit to clean up the water.  These costs were not controlling, but there were admissible for weight.

Modified formula

Plaintiff may get on the stand and tell the jury how much he/she valued the property

When the property is personal belongings/household goods, plaintiff receives actual value to the owner of the things lost or damaged.

Court may take into consideration the cost of the article when it was new, the length of time it has been in use, it’s condition at time of tort, expense of replacing it with an item of like kind.

Minority view permits recovery of compensatory damages for the “sentimental value” of personal property.

Limited to items that would typically generate sentimental feelings

Heirlooms

Photographs

Trophies

Does not allow a Plaintiff to claim emotional attachment to peculiar items.

Does not allow a Plaintiff to make “fanciful speculation” as to their worth.

If the sentimental valuation is too high, the court might reject it.

Allows recognition of plaintiff’s “blood sweat and tears” that re represented in the item.

Court may not award an amount higher than what the plaintiff’s claimed value is
Restitution, as a theory of recovery for 
tortious interference with personal property
LEGAL RESTITUTION

Waive the tort and sue in assumpsit

Quasi-K theory

If Defendants receives a benefit, he is liable to P.

Unjust enrichment theory

Damages

Punitives- 

Can you sue for restitutionary remedy PLUS punitives? Depends on Jx.

if you have to give them up (b/c you can get them in conversion) it might not be worth it.

EQUITABLE RESTITUTION

Constructive trust

Equitable lien

Damages

Punitives

Can you sue for restitutionary remedy PLUS punitives? Depends on Jx.

if you have to give them up (b/c you can get them in conversion) it might not be worth it.

Conversion

Occurs when D intentionally appropriates Ps property

more serious/significant than trespass to chattels because it involves a permanent taking

Ex: stealing someone’s car, drives it around town for several months.

Plaintiff must prove it had a legal right to use the property, it as in a position to use it and was prevented from using it by D.

Where crane company delivered a crane FOB to construction company, the construction company had the legal right to use the crane. So only the construction company could sue the shipping company for conversion of the crane. The crane company could not.  Artukovich v. Reliance p678

P recovers on a theory of forced sale—D wrongfully took Ps stuff so we “make” D buy it from P.
Once the “sale” takes place, the title in the property officially transfers to D.

All subsequent owners are bona fide.

Most courts hold that the forced sale occurs for sure at the time of the payment of the judgment, 
sometimes will predate it to date of conversion like in horse case Baram v . Farugia p630.

Therefore, this is Ps best option if property has depreciated.

If property has appreciated, P should go for replevin which measures value at the time of trial. 

Remedies for conversion= damages only. No specific relief.
Nominal damages are allowed in some Jx.

Compensatory Damages- general

as measured by  = FMV of the property at the time of the conversion. 

prejudgment interest is available on general compensatory damages that can be readily calculated, (i.e., usually not on special compensatory damages.)

if significant time has elapsed since the conversion and if D refuses to pay you,

enables you to get the going interest rate on the amount of money you’ve recovered.

If your car was worth $10k today, each year you waited from date of demanding your property until date of trial, you will get interest rate. 

Starts to run from day D knows you are claiming the car and refuses to give it to you. 

P might not recover cost of loss of use

Because we are considering the property as belonging to the D on the day the property was taken, so it wasn’t his to use anyway.

If it was totally destroyed, he needed a full replacement, which is what we are giving him.
We are giving P the FMV of the property as of the date it was taken
But, it P can show actual out of pocket expenses for a substitute, he might be able to recover.
Compensatory Damages- Special

emotional distress not usually allowed, 

but it can be awarded in situation like the Gonzales case where the personal storage company allowed her special dresses and collectibles to be destroyed
or if property involved is the family dog

Punitive damages are recoverable if D acted with malice

this is what makes a conversion case worth the lawsuit

degree of intentionality will affect amount of punitives

If restitutionary measure of relief is grater, plaintiff may “waive the tort” and sue for unjust enrichment.

Time of conversion: 

Fawcett v. Heimbach p644

what time D converted stock? D thinks P has been a sleepy investor. D was doing the best thing for the stock and P doesn’t deserve anything besides the profit made form the stock. 

1. English rule: use value of property at time of trial. 

potentially very pro-plaintiff

2. American rule:  look at value at time of conversion and increased value at time of reasonable discovery, use the highest value.

rejects the English rule outright

caps Ps recovery

3. New York rule: use either 1) value at time of conversion, OR 2) highest value between notice of conversion and reasonable time to secure a replacement of the property---whichever is higher.

Trespass to chattels
Occurs when D intentionally interferes with Ps property

the little brother of conversion

“interference” is less than “appropriating”

Ex: what Cody did to Brian’s truck.

Plaintiff maintains his claim of title to the property

Unlike conversion, where title is transferred

Damages flow from the disturbance of the right of possession

DAMAGES

No nominal damages 
If you can’t prove actual harm, you can not state a claim.

$1 isn’t enough to get you into court for personal property 
compensatory - general

measure= pre-tort FMV – post-tort FMV 

OR

Measure = Cost to repair

compensatory - Special

Permitted to recover loss of use such as cost of renting a car while your car is in the shop.

Emotional distress might be allowed.

Common in torts involving pets where defendant was intentional or reckless

Usually denied in negligence case

punitives, if malice

SPECIFIC RELIEF

I.e., not enforceable via contempt, only through a sheriff’s sale

Therefore, restitution is a better remedy because it is enforceable through contempt
Legal Replevin:  Provides for return of the actual property as a remedy for trespass to chattles

Under common law

Typically used when a landlord seized a renter’s goods to satisfy an alleged debt. When renter proved the debt was bogus, renter instituted a replevin action to get his stuff back pending judgment of the lawsuit.

Required procedural safeguards

1) complaint must show proof of ownership

2) judge decides

3) plaintiff must post a bond

4) immediate adversary hearing

5) oppty for D to counter-bond

Once a plaintiff gets the stuff using replevin, he is barred from bringing a conversion claim or a negligence claim. He may only bring a trespass to chattels claim. 

Types of damages allowed:

Plaintiff may recover compensatory damages for any diminution of FMV

And loss of use damages.

NO emotional distress

NO punitives

legal replevin is similar to ex parte TRO hearing in that:

hearings conducted by judge

D must be entitled to immediate post seizure relief, 

P has burden of proving allegation.

P must post a bond

The big difference between legal replevin and an ex parte TRO hearing= 

replevin: D has oppty counterbond.  

TRO: no oppty D counterbond.

Equitable Replevin:  Plaintiff must show no adequate remedy at law to get a cause of action under equitable replevin. 
Legal replevin’s counter bonding feature may be what makes it an inadequate remedy.

But, if the court can impound the property pending the trial in a response to a counter bond, plaintiff is going to lose his “inadquage legal remedy” argument.

Either a mandatory or prohibitory pre-trial injunction.

Mandatory injunction: compels D to deliver the property to the plaintiff pending the trial on the merits.

Prohibitory: prohibits D from alienating, selling, harming , disposing of the property before the trial. 

Primary difference btwn legal and equitable replevin

Equitable replevin operates in personam and is enforceable through the court’s use of its contempt power

Legal replevin is targeted at the disputed property and is executed by the sheriff

Defendant can regain possession by counter-bonding. Pending the trial.

D is free to secrete, alienate, damage, destroy the property 

Tortious Interference with Real Property

Tresspass

A wrongful taking or incursion onto land which interferes with the owner’s right of exclusive possession.
D is only liable for intentional intrusions

Reckless, negligent, 

Unless D is engaged in ultra-hazardous activity, then he is strictly liablie.

SOL usually accrues at time of encroachment

D is liable for direct and indirect consequences of his intentional intrustion

Is the trespass permanent or temporary? Consider 3 factors:

1) is the source of the invasion physically permanent?

A movable invasion is more likely temporary

2) would a court of equity be willing to enjoin the invasion?

If so, it’s more likely temporary.

If not, it’s more likely permanent.

3) which party seeks to characterize the invasion as permanent?

Calling it permanent is not good for the plaintiff, so if the plaintiff wants to call it that—go ahead.

Permanent trespass (no good for P)

D has interfered with P possessory rights, so P is forcing D to sell the land to him.

Permanent trespass is to real property what conversion is to personal property.

P will leave the land.

SOL accrues at the first moment of the trespass.

Defenses to perm trespass

SOL has run.
Begins to run when P knew or should have know about the trespass.

An absolute bar.

Subsequent owners are also barred.

Remedies for permanent trespass= damages only, but it will include past, present and future damages.
Nominal damages

Compensatory damages

general

Measure is pretort FMV of property minus posttort FMV of property.

Special

(No loss of use b/c you aren’t using it)

Emotional distress

Physical injury

Prejudgment interest

Punitive damages

Need to show malice
Temporary trespass (better for P)
Courts also call this a “continuing” trespass.

P is suing for interference w/ real property of a temporary nature

P will stay on his land and D will leave.

Temp trespass is to real property what trespass to chattels is to personal property.

Defenses

Laches

S/L 

begins to run on the date of the tort

“Date of the tort” is every day the encroachment is occurring. 

 I.e.,it starts over every day the encroachment exists
OR, when P knew or should have known about the tort.

BUT, P’s recovery will be capped by the SOL.  (ex) If the SOL is 3 years, P will only recover for the 3 years of damages, even if the temp trespass has been going on for 6 years.

Damages,
Nominal 

Compensatory 

General: 

diminution in the FMV of the value in the last years as allowed by the SOL OR....

If SOL is 6 years, P recovers only the diminution in FMV for the last 6 years even if the trespass has been going on for longer.

...cost to repair/restore

Implicit cap of pre-tort FMV.

Special: 

Loss of use (p698)

Rent hotel room b/c you can’t stay on your land.

Emotional distress

Physical injury to you

Prejudgment interest

Punitives

Must prove malice

Specific relief

Ejectment (legal, it is to real property what legal replevin is to personal property)

 Injunction (equitable)

DAMAGES for temp trespass
General compensatory damages

Measured by diminution in value.

Prejudgment interest is available.

Use diminution in value OR cost to repair if there is damage to the surface or subsurface.

Where trespass involves intentional taking minersals out of the ground, plaintiff is entitled to the full value of the minerals as extracted, with no offset for the cost D incurred to remove and process the minerals. 

Special compensatory damages

For physical harm to the possessor of the land at the time of the trespass, or to her things, or to member of the household or their things.

Emotional distress usually not allowed.

Unless trespass was committed under circumstances of insult or contumely or willfully.

Punitives

Willful trespassers are going to get hit hard.

Innocent trespassers will get away easier.

Restitutionary (??)

in the case where the trespasser mistakenly improves a building on owners land, trespasser can become the plaintiff and sue for unjust enrichment. 

SPECIFIC relief for temp trespass.
Ejectment (legal relief)

Occurs after a trial on the merits

Also available in encroachment cases

Defendant may raise equitable defenses

Mesne profits (past damages) measured by the cost to repair/restore the land—but this might have a longer SOL if P is barred from getting damages (???)

Injunction (Equitable relief)

Mandatory injunction might make the trespasser come back and remove his trespassing material. This is what P really wants.

But, to get the injunction P will still have to prove inadequate legal remedy.  If there is nothing special needed ot remove the materials, D doesn’t necessarily have to do it so the court will give P the cost to remove it instead.

Courts will not enjoin truly minimal encroachments, especially when the burden on a D would be very great.

REMEMBER: Can also be used by the improver when he mistakenly builds on someone else’s land. He can force the owner to buy the building or to sell the land to him. Reverse restitution claim asserted by the trespassor against the land owner. P845

Unlawful detainer (legal relief)

Most often invoked by landlords against tenants who refuse to leave rentals

Diff from ejectment in that:

it is summary in nature: trial and eviction can be had w/in a few days of service of process.

Usually limited to cases where Ps right to possession is clear

Nusiance

Interference with the owner’s use and enjoyment of real property.

can be invisible like odors or particles

“forced easement/sale”

Permanent Nuisance

Damages recovery includes past, present and future losses.
Nominal damages are allowed

Compensatory damages

(see p709 Miller v. Carnation)

general

diminution in FMV of real property 

special

annoyance and discomfort

physical injury/death (like asthma)

prejudgment interest

punitive (as long as there is malice)

Affirmative defense

SOL (just like permanent trespass)

Temporary Nuisance

Affirmative defenses

SOL
each new day triggers the start of a new SOL and P can recover for past X years.

Laches

Damages recoverable for past and present losses only. No future losses included.

Compensatory 

General

Measured by diminution in rental value 
not FMV, b/c this is not perm, just temp.

OR cost to restore, 
which might be capped by pretort FMV

Special

Annoyance and discomfort

Physical injury

Punitive

Specific relief for temp nuisance
(no ejectment possible b/c odors)

Injunction: 
insures the nuisance will be temporary, b/c they will be held in contempt if nuisance continues past injunction date.

Unconditional injunctions

IF P establishes liability and 4 criteria for injunctions, the court will issue a  mandatory or prohibitory unconditional injunction.

No way for D to get out from under the injunction.

You can get COMBO of relief

Beware that sometimes an unconditional injunction is “too drastic” so the court will issue a conditional injunction.
Tells D he can continue his wrongdoing as long as he pays P for it.

P has an inadequate legal remedy

P has succeeded on the merits

BUT

the hardships tips to D 

public interest is in permitting D to get out from under the injunction

usually by paying money 

After the payment, D has a servitude on Ps land.

The court is licensing future wrongdoing, so we make sure the damages are measured in past and future harm.

Essentially lets the D buy the injunction from P.

Which is a bummer to P, because P really wants D to stop doing what he’s doing.

EX: cement plant case. The plant was polluting the air and giving people asthma. Homeowner-plaintiffs wanted the plant to stop polluting. Plant claimed there was no way to do it.  Court thought shutting down the plant was “too drastic”, so it issued an injunction to tell the plant that it had to stop polluting unless it paid plaintiffs $X.

Ds in conditional injunction cases will ask the court to set the cost at the permanent damages.
Perm damages include past and future damages.

Injunction includes pre tort value.

P will want to charge the cost of the injunction, which is higher than just damages.
P is giving up use of the land. It’s a forced sale.

Losing total right to use the land and have the land is worth more than the value of perm damages to the land.
Judge may try to give D an “experimental injunction” like in the Boomer case.
balance of hardships tips substantially to D but also substantially to P.

Judge see D is between rock and a hard place so he gives D time to deal with it. Usually 18month period.

Damages begin to accrue.

You look at damages beginning the day of issuance of the unconditional injunction
 and into the past.

If D fixes the problem, the injunction does issue, and we look back from the day of correcting the nuisance.

we don’t penalize P for the judge’s decision to make the P wait to get damages.

issuance of this injunction means it’s a temp nuisance.

Recovering the cost of repair instead of the diminution in FMV in trespass and nuisance cases.

When the damage to real property is permanent, the measure of damages is pretort FMV minus posttort FMV. Value

This is the general rule, b/c in torts our goal is to restore the injured party to as good a position as before the tort. 

When the damage to real property is nonpermanent, the measure of damages is the cost of restoring the property to its original condition.

Ex: where contractor dumped concrete on homeowner’s land, he needed to pay for the cost of removing the concrete rather than the difference btwn the pretort and posttort FMVs. In this case, the land was worth $650 an acre before the tort and the market went up so it was worth $750 after the tort. Contractor thought he shouldn’t have to pay homeowner for the tort. P694

Unless the cost of repair is disproportionate to the diminution in value. 

But, even if the cost of repair is disproportionate, if the plaintiff has some special reason for needing the repair.

Coming to the Nuisance
the issue of whether P has come to the nuisance is one of many factors 
instead of an absolute affirmative defense like it used to be.
Court could require P to indemnify D for the reasonable cost of moving/shutting down.

This is what Prof calls a “purchasable injunction”
P may pay money to the D to move away.

Not dissolvable, where it’s Ds option.

This is purchasable, where it’s Ps option.

Used in Spur v. Del Webb, not many courts have followed this case.

Right to Farm
12 V.S.A.§5751 (P799)

Purpose

To protect farms from potential lawsuits based on the theory of nuisance, where farmland is in urbanizing areas.

Rule

If agricultural activities are conducted prior to surrounding nonagricultural activities, the ag activities are entitled to a rebuttable presumption that they are not a nuisance.

The presumption is rebuttable by showing that the activity has a substantial adverse effect on the public health and safety.

Interference with Dignity Interests
Vindication of an intangible right is the main concern, and the economic or physical loss associated with the injury is incidental. 

Many are recognized torts.

Assault

Battery

False imprisonment

Malicious prosecution

IIED

Libel and slander

Invasion of privacy

Alienation of affections

Sometimes there is no economic harm.

Damages

Nominal

compensatory- General damages

No actual harm need be proven.

Some degree of damage is presumed because the wrong it itself a damage
Includes emotional distress

which may be higher if it was committed in public

compensatory- special

Loss of time

Loss of reputation

Loss of credit

Loss of emotional tranquility

Lost wages

Punitive

Nature, motive, extent of D’s conduct

Ps provocation may lower this

Specific relief

equitable relief, where necessary, usually injunctions

like enjoining a divorced wife from changing her child’s last name

force parents to let their kids get medical help

civil rights, voting rights

Tortious Interference with Constitutional Rights
Basic purpose of §1983 damages is to compensate persons for injuries that are caused by the deprivation of constitutional rights.

Compensatory damages

P must prove actual damages.

The jury isn’t allowed to speculate about the abstract value of constitutional deprivations. P893.

Includes

Lost earnings

Loss of earning capacity

Out of pocket expenses

Mental anguish

Emotional distress.

Impairment of reputation

Personal humiliation

May be based on physical pain and suffering.

Emotional distress

P does not need to establish the elements of a common law tort claim for emotional distress.

P does nto need to have experienced “severe” emotional distress.

P does not need to introduce expert testimony that he exP does not need to establish the elements of a common law tort claim for emotional distress.

P does nto need to have experienced “severe” emotional distress.

P does not need to introduce expert testimony that he experienced emotional distress.

Punitive Damages are available.

When the Defendant’s conduct is motivated by evil motive or intent, or when it involves reckless or callous indifference to the federally protected rights of others.

Presumed damages

Voting rights violations

Free speech violations 

Nominal damages

Are still available even if P cannot prove actual or presumed general compensatory damages.

This has made it easier for Ps to get standing

Public officials are immune from damages.
RESTITUTION
It refers both to a theory of liability and a remedy.

As a theory of liability, a prima facie case has 3 elements:

1)Defendant has received a “benefit”

2) Plaintiff has experienced a “loss”

3) it would be unjust to allow the D to retain the benefit.

Best used it when P doesn’t fit in K or tort law.

The trashcan- the default—the rest.

Affirmative defenses:

P volunteered

P had no expectation of compensation

Laches or statute of limitations

Unclean hands

Remedies

quasi contract (legal remedy, imposed by law)

equitable remedies

constructive trust (pure, specific relief)

equitable lien (quasi specific relief)

punitive damages

at least, in CA.

Volunteer plaintiffs

The officious intermeddler is not entitled to restitution.

courts are also hesitant to impose monetary damages on gov’t entities.

Rendering services w/out expectation of compensation

Prior acts between the parties may help show expectation of payment/compensation.

Vortt v. Chevron

Vortt, seismic surveyor, gave Chevron info about where oil was.  Vortt thought it would get part of the cut. Chevron drilled the oil by itself and kept all profit. Chevron claimed Vortt had no expectation. Vortt claimed it only gave geological info in the spirit of cooperation and would not have done so if he believed an agreement would not have been reached.

Vortt prevailed.

Ulterior motives may decrease Ps ability to show expectation of compensation.

Dusenka v. Dusenka p561

P is widow, D is deceased’s estate. P helped take care of deceased while he worked at the tavern. She generally helped out as needed at the tavern. Unbeknownst to her, he transferred his interest in the business to his son.

Son paid her for her work after hubby died. 

She wants back pay for the time her hubby was alive.

to succeed, she must show that D wrongfully and knowingly permitted P to confer services upon him w/out compensation, producing unjust enrichment.

She meets the prima facie case. But the affirmative defense kills this case.  She lost.

Son claims she would have done the same thing even if she knew step son owned the business. She was coming to the tavern to be with her hubby, not to get paid.

if P was not his wife, she may have succeeded. There would have been no presumption that she was volunteering, to be with him. 

Kuder v. Schroeder p564

Wife supports hubby to go to college, masters, and law school. She agrees not to have any more kids.  Three months after he graduates law school he leaves her.  

A K claim or a restitution claim would give her a percentage of his future earnings.

Wife wants to prove K and fails. Falls back on restitutionary cause of axn. It fails, too.

She can get reimbursed the cost of the education, she can get percentage of his profits.  But there is no marital property to pay for that.   
She makes prima facie case. But court says there was no expectation of compensation.

Volunteers responding to emergency situations may be able to get restitution.

P558. quasi-contract relief avail where Ps intervention protected another from serious bodily harm or pain

When used as remedy, it can be legal or equitable.

Legal restitution: use this when P wants money.
quasi-contract theory of recovery uses same elements as theory of liability.
Measure damages by benefit to the defendant.

if D was tortious in acquiring the benefit, he must pay for what P has lost, and he must give P the profits he made.

1)Defendant has received a “benefit”

2) Plaintiff has experienced a “loss”

Loss might be loss the exclusive right to control

3) it would be unjust to allow the D to retain the benefit.

Whenever conduct is otherwise an intentional tort or violation of fiduciary obligation, it suffices for unjust enrichment.

Goal is to deter a tortious D, not to punish D.

We want to strip D of any benefits, if he is at fault.

If D was equally at fault w/ P, then P would not get D’s profits.  P would only get his losses covered.

Example

Crawford v. PA (p513)

Police dept asked the tow yard to tow some cars, but never told them what to do with the cars, even after repeated requests for instructions.

Implied in fact K was formed, even though the price term was omitted.

Benefit to D was having the cars stored so that it could pursue crime-stopping. P’s loss was the money involved with unpaid bill.

In this case, the amount of damages is keyed to the loss. But, it can also be keyed to the benefit if it is a better measure. 

Equitable restitution: use this when P wants a thing.
the magic. Gives special, unique remedy to P.

constructive trust: the remedy when the plaintiff owns the entire “thing”

If it’s a piece of land, plaintiff wants the whole thing.

Note, when the ‘thing’ is a pot of cash, divide it up into two pots first and then convince the court you get a constructive trust b/c you want one of the pots.

operates on theory that property in defendant’s control/possession belongs to the plaintiff. 

Remedy is return of the property.  

Court makes equitable order, enforceable by contempt, for defendant to return the property. 

Plaintiff can recover any appreciation in value of the “thing” while it was in Ds hands

Hunter v. Shell Oil (p523).

D’s benefit was information about the land, the oil wells and mineral rights on that specific land.

P’s loss was the loss of the opportunity to drill on the land and build their own profitable oil wells.

D’s information gained as result of Shell’s investment in his salary/compensation. It was a breach of  a fiduciary duty. This always signals unjust enrichment and 99% of the time P can establish restitution theory of liability.

No tort or K action for breach of fiduciary duty. Restitution was created to deal with this breach.

If this was a case of mistake, we would need to show there was no adequate legal remedy before the court will think about a constructive trust.

Constructive trust allows P to get the “thing” back.   D is holding the oil wells in trust for the P. It is a specific remedy,

If D refuses to turn over the “thing” in trust, the judge can find the D in contempt

Vocab: The court “impresses” a constructive trust upon the D.

equitable lien: the remedy when Plaintiff wants a piece of the thing
Operates on the theory that the property belongs to the Defendant, but the plaintiff is entitled to a portion of it.

Ex: piece of land, plaintiff wants a portion of it.

equitable lien allows P to put a lien on the property in defendant’s control/possession.  

Court makes a judgment.

Judgment  gives P a lien on the defendant’s property, it does not give P a return of his/her property.  

To enforce the equitable lien, P gets the judge to call the sheriff to put the property up for sale at public auction.  Auction winner pays the plaintiff the amount of the lien.  If there are no proceeds, P doesn’t get paid.

Enforcement mechanisms make the difference between the two!
both remedies result in same amount of cash.

Use tracing as method of measurement.
If D takes Ps property, and uses it to make a profit, P will waive tort claim and bring constructive trust claim for the profit.

If D takes my property and uses it, along with some other property, and makes a profit-- I don’t have a claim to all of the profit, so  I make an equitable lien claim.

P has burden of proof in tracing cases.

Tracing allows a plaintiff to recover property that D  purchased using unjustly acquired funds.
If D embezzles money, then buys a house with the money, the company he embezzled from can recover the house via constructive trust doctrine.

If the property acquired becomes more valuable than the property wrongfully used, the D cannot retain those funds. P gets those funds, because the profit was made using his property. But, it there is a loss, the D must bear the burden for the loss.
“Wrongdoer bears any losses and surrenders any profits.”

Where wrongfully and rightfully acquired funds are commingled, P is entitled the apportionment.

EX: G&M Motor v Thompson (p527)

Relationship btwn restitution and punitive damages

Restitution is about deterring unjust enrichment. So why are we also awarding punitive? In CA we see things differently.

If a D has engaged in tortious misconduct, CA Sup Ct is willing to allow P to recover restitution AND punitive damages.

Punitive damages require proof of malice.

If P shows malice, restitution claim does not bar P from getting punitives.

Why is this a big deal?

Remedies in K claim are legal remedies (nominal and compensatory, no punitives) or equitable remedies (specific). 

No punitive damages b/c K claims are strict liability and there may be efficient breach.

BUT, Restitution really has nothing to do with an agreement btwn he parties. It is quasi-K, not legal K. 

Makes restitution a sweet remedy in CA!

Declatory Judgments

A court may declare the rights and other legal obligations of any interested party seeking such declaration.

Primary purpose is to determine rights, obligations and status.

It is a preventive remedy rather than a coercive remedy like injunctive relief or damages.

It is remedial.

Existence of another adequate remedy does not preclude dec judgment

Absence of irreparable injury does not preclude dec judgment.

The Dec Judgment Act confers discretionary  jx on the courts, but it does not give a litigant an absolute right.

Congress create an opportunity for courts to grant a new form of relief to qualifying litigants. It did not create a duty on the court.

District court decisions on whether to exercise Jx are reviewed for abuse of discretion.

Intended to act as an alternative to the strong medicine of the injunction, to allow litigants to test the constitutionality of state statutes in cases where injunctive relief is unavailable.

Will be less intrusive on administration of state criminal laws.

An injunction would bar prosecution under the statue. A dec judgment that the statute is partially unconstitutional would allow the state to narrowly construe and enforce the statue within constitutional boundaries.

Noncompliance w/ dec relief does not result in contempt.

Can be legal or equitable.

Same defenses apply

Statute of limitations or laches.

As a general rule, dec relief is not appropriate:

in the case of a completed tort.

When prosecution is pending, and the P wants to file a dec judgment to test validting of the criminal statute that the state is using to prosecute him.

Dec relief might be appropriate in some breach of contract cases.

P619.  Court should not exclude a dec judgment claim where the alternative remdy of suing upon the matrured breach is not as speedy and adequate or well suited to the Ps needs as dec relief.

There must be an actual claim or controversy before a claim for dec relief may be brought.

B/c we must satisfy constitutional Jx.

Nature of the controversy:  

Definite and contrete controversy

Relation and interests of the parties

Touching the legal relations of parties having adverse legal interests.

Nature of the relief sought

Relief sought is conclusive (not an opinion)

A threat of prosecution is not enough to confer standing, unless...

there is a specific/objective warning of an intent to prosecute the P will have standing.

Ex: Steffel p 624.  Two guys distributing handbills protesting the war. Cops threaten to arrest them.  One guy leaves, the other guy is arrested. That is enough to confer standing on the guy who left and wasn’t arrested.
you fear prosecution under business law and you are a business

Once the DA tells you that he will prosecute you if you break the law, you have enough to go to court with it. 

DA wants to get a dec, too, because he wants to use the law to prosecute people.

When a claim is pending in a state court that mirrors the dec judgment claim filed in federal court

The fed court has broad discretion to determine whether or not it should exercise its Jx.

P616. District court should consider

Scope of the pending stat court proceeding

Nature of the defenses

Whether claims of all parties can be satisfactorily adjudicated in state court

Whether all necessary parties have been joined in state court

Whether all parties are amendable to process in state court
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