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RM/RF DISTRIBUTOR AGREEMENT

This agreement ("Agreement") is made on the day of 


, 200

  between COMPANY, (“SUPPLIER”) with offices located at 



 and 



(“DISTRIBUTOR”) with offices located at






. (Collectively referred to as the (“Parties”)

SECTION 1:  SUBMISSION AND DISTRIBUTION OF IMAGES/FOOTAGE/FOOTAGE
1.1 Delivery of Images/Footage. SUPPLIER agrees to make available selected digital Images/Footage, including all keywords, captions and metadata (“Images/Footage”) from its Rights Managed [and/or] Royalty Free (“RM-RF”) collections, to DISTRIBUTOR, through distribution method agreed upon by the parties. All SUPPLIER’S identifying information, including metadata, provided with the Images/Footage must be retained with the digital files. Notwithstanding, Distributor may employ its own watermark in displaying the Images/Footage on its website.

1.2 Equitable Display of Images. DISTRIBUTOR agrees to give SUPPLIER’S Images equitable placement with other RM Images displayed on DISTRIBUTOR’S Web site.

1.3 Availability of Images/Footage.
DISTRIBUTOR agrees that the Images/Footage accepted by the DISTRIBUTOR will be available on the DISTRIBUTOR’S external Web site within 

 (__) days of receipt of the Images/Footage.

SECTION 2:  APPOINTMENT AS DISTRIBUTOR

2.1   Appointment. Subject to the terms of this Agreement, SUPPLIER grants DISTRIBUTOR, the [non-exclusive/exclusive], non-transferable right, within the Territory to advertise, market and distribute its Images/Footage and grant sublicenses to its clients to reproduce, 
distribute, transmit, broadcast, display, adapt, crop, modify, recast or enhance any IMAGE, alone or in combination with any other material, in any media, now known or later developed, for any purpose, on an RM-RF basis, except those rights specifically prohibited by the terms of this Agreement. All DISTRIBUTOR’S clients must have their principal place of business within the TERRITORY. All other rights are reserved to SUPPLIER. Images/Footage as part of an editorial collection may only be altered for minor color adjustments or cropping. DISTRIBUTOR shall not grant any exclusive licenses without obtaining SUPPLIER’S prior 
written consent [or following Supplier’s on-line RM-RF policy]. DISTRIBUTOR shall have the sole discretion in the manner the Images/Footage are marketed and distributed. With respect to Images/Footage submitted for editorial purposes only, the right to adapt or modify a work is limited to minor adaptations and shall not alter the integrity of the Image/Footage.

2.2
Territory. As used in this Agreement, the term “Territory” means the following geographical area: [Worldwide]. DISTRIBUTOR shall obtain prior written consent from COMPANY before licensing any Image(s) outside of the TERRITORY. 

2.4  Trademarks. SUPPLIER grants DISTRIBUTOR the nonexclusive right to use COMPANY’S trademarks and trade name, and the goodwill appurtenant to such trademarks, in connection with its exploitation of the copyright license granted in paragraph 2.1 above and the promotion and marketing of its Images/Footage. Distributor shall comply with any trademark guidelines provided by supplier. This trademark license shall automatically terminate upon the termination or expiration of this Agreement.  Supplier shall have the right to review and approve distributors marketing material that uses supplier’s trademarks prior to publication.
SECTION 3:  COMPENSATION
3.1 
Payment. DISTRIBUTOR shall remit to SUPPLIER 

percent (XX%) of the total gross fees billed by Distributor and collected for the sub-licensing of SUPPLIER’S Images/Footage, less any actual currency conversion costs, sales, use or any other taxes or duties, and bank transfer fees.   

       3.1 ALTERNATE: DISTRIBUTOR shall remit to SUPPLIER ___ percent (XX%) of SUPPLIER suggested retail price for sellers Images/Footage regardless whether distributor offers a discount, fees billed by Distributor and collected for the sub-licensing of SUPPLIER’S Images/Footage, less any actual currency conversion costs or any other taxes or duties, bank transfer fees.   

3.2. Method of Payment. Payments shall be made in U.S. Dollars by wire transfer, or by check drawn on a bank located in the United States, in accordance with SUPPLIER'S written instructions, which may be modified from time to time.

3.3 Withholding Tax. The parties enter into this Agreement on the understanding that all amounts payable by DISTRIBUTOR to SUPPLIER are free of any taxes to SUPPLIER under current law in the Territory (except for any withholding tax that Distributor is required by law to withhold from payments to SUPPLIER and to deposit with the appropriate governmental authority.)

3.4 Cancellation: In the event of cancellation of use by DISTRIBUTOR’S client after payment has been made, DISTRIBUTOR may credit the amount of the cancellation from the next payment report.  DISTRIBUTOR may deduct for uncollectible license fees from the client.

3.5 Right to Set-Off DISTRIBUTOR shall be entitled to deduct up to fifty percent (50%) from the royalties payable to SUPPLIER under this Agreement and apply such deductions to any amounts that may be owed by SUPPLIER to DISTIBUTOR under this Agreement, whether the amounts owed are the result of a breach of this Agreement, or for a liability to a third party DISTRIBUTOR has paid on behalf of SUPPLIER.  DISTRIBUTOR will notify SUPPLIER of such deduction in the sales report for the period in which such deduction is made.  In the event DISTRIBUTOR receives payment for any liability for which it has deducted amounts from SUPLLIER’S royalty, DISTRIBUTOR shall credit SUPPLIER’S account.
SECTION 4:  REPORTS

4.1 Payment Reports. When booked or billed, payment reports, consisting of all licenses made by DISTRIBUTOR during a [calendar month/quarterly] shall be made  [monthly/ quarterly) and sent to SUPPLIER prior to the fifteenth day of the following month. 



Each Rights Managed report shall include the following information:

1. SUPPLIER’S complete Image/Footage Number [includes Contributor Code Number]

2. Photographer Name

3. Gross Sale Price

4. Rights Granted [including Media, Duration and Reproduction Size, Degree of Exclusivity of the License]

5. Industry of End User

6. Net Payment to SUPPLIER

7. Date of License

Each Royalty Free report shall include the following information:

1. SUPPLIER’S complete Image/Footage Number [includes Contributor Code Number

2. Photographer Name

3. Gross Sale Price

4. Net Payment to SUPPLIER

5. Date of License

4.2 Invoicing by Supplier. Based on the Payment Report, SUPPLIER shall issue a written invoice to DISTRIBUTOR prior to payment for any given month. Payment shall be made by DISTRIBUTOR to SUPPLIER within [thirty (30) days] after receipt of the reported licenses made by Distributor. 

4.3
Audit.
Upon reasonable notification by SUPPLIER, SUPPLIER, or its authorized representative shall have the right to inspect the books and records of DISTRIBUTOR pertaining to the transactions covered by this Agreement within the two year period prior to the audit. In the event of errors amounting to [ten percent (10%)] to DISTRIBUTOR’S benefit, then it shall be responsible to pay the reasonable cost of the audit or inspection and shall pay all moneys owed within thirty (30) days.  This right is subject to the auditor’s execution of DISTRIBUTOR’S current non-disclosure agreement.
SECTION 5:
OBLIGATIONS OF DISTRIBUTOR
5.1  Marketing and Licensing. DISTRIBUTOR shall use commercially reasonable efforts in marketing, distributing and licensing SUPPLIER’S Images/Footage to its clients and shall ensure that clients enter into an End User License Agreement (EULA) which contains terms substantially in the form attached as Exhibit A.
5.2
Collecting Fees. DISTRIBUTOR shall use commercially reasonable efforts to collect all license fees arising in connection with the licensing of the Images/Footage and to maintain a complete and accurate record of the licenses and to accurately report on the uses and pay SUPPLIER its royalty share. 
5.3
Unauthorized Uses.
DISTRIBUTOR shall not knowingly sublicense SUPPLIER’S Images/Footage for use in an unlawful, obscene, pornographic, offensive or defamatory manner.

SECTION 6: COPYRIGHT

6.1 Reservation of Rights. DISTRIBUTOR shall not acquire any rights, title, or interest in or to said Images/Footage, including copyright or trademark rights, other than as specifically set forth in this Agreement. 

6.2 Protection of Copyright. DISTRIBUTOR agrees to use commercially reasonable efforts to protect against unauthorized use of Supplier’s Images/Footage on its website but shall not be liable for third party misuse of Supplier’s Images/Footage. 
SECTION 7: TERM AND TERMINATION
7.1
Term: This Agreement will begin on the Effective Date set forth above and shall last for an initial term of [two (2) year(s)].  After this initial term, this Agreement will automatically be renewed for successive one (1) year terms unless and until one party notifies the other in writing of its wish to terminate this Agreement at least sixty (60) days prior to the beginning of the next term.
7.2.
Termination for Cause.
Either party may terminate this Agreement immediately by giving the other party written notice of termination if the other party:

(i)
fails to cure any material breach of or material default under this Agreement within thirty (30) days after it receives written notice from the other party of such breach or default; or

(ii) commits any material breach or material default which is incapable of cure.

7.3
Termination for Insolvency. Either party may terminate this Agreement with immediate effect by written notice to the other party (the “Breaching Party”) on or at any time after the occurrence of one of the following: Institution of bankruptcy, insolvency, liquidation or similar proceedings by or against DISTRUBUTOR or a receiver is appointed for all or a substantial portion of DISTRIBUTOR’S assets. All Images/Footage supplied by SUPPLIER to DISTRIBUTOR that remain in DISTRIBUTOR’S inventory are and will remain the exclusive property of SUPPLIER and may not be considered assets of DISTRIBUTOR for any purpose.

7.4
Effect of Termination.
7.4.1 Upon expiration or termination of this Agreement, the licenses granted in Section 2, shall immediately terminate and DISTRIBUTOR shall within thirty (30) days 

i) delete all digital files representing SUPPLIER’ Images/Footage and remove all Images/Footage from its Web site; 

ii) cease  using SUPPLIER’ name and trademarks in connection with its products or services; 

iii) pay all fees due and payable to SUPPLIER; 

iv) cease distributing Images/Footage to third parties; and 

v) report on all outstanding invoices and continue to make regular payments of all commissions within thirty (30) days of receipt of payment.  

7.4.2 The termination of this Agreement by expiration of the term or otherwise shall not affect the obligations of DISTRIBUTOR to pay any amounts due to SUPPLIER under this agreement, or the obligations of either party.

SECTION 8: WARRANTIES 

8.1
Mutual Warranties.
Both parties represent and warrant:

a) that each has the necessary authority to enter into this Agreement and perform all of its obligations under this  agreement, and 

b) its entering into and performance of this Agreement does not and will not conflict with any other agreement or understanding, oral or written, to which it is a party.

8.2
Supplier Warranties. SUPPLIER represents and warrants that it has the authority to enter into this Agreement to license such Images/Footage delivered to the DISTRIBUTOR, both now and in the future, and that it has obtained the necessary approval, consent, authorization, release, of any other third party and any model or property release as may be necessary to enter into this Agreement. The Images/Footage submitted shall not and will not infringe copyrights, trademarks, property rights, right of privacy or publicity and shall not and will not defame or violate the rights of any third party in any manner. SUPPLIER warrants the Images/Footage to be free from any harmful computer programs and shall be free of defects in material and workmanship for 30 [thirty] days from delivery. SUPPLIER shall provide copies of any release requested by DISTRIBUTOR upon request. DISTRIBUTOR shall maintain the confidentiality of any model’s name or address.

8.3
Distributor Warranties. DISTRIBUTOR represents and warrants that it will not use nor authorize others to use any Images/Footage except as expressly permitted pursuant to this Agreement and it will abide by any restrictions provided to it by SUPPLIER.

SECTION 9: INDEMNITY
9.1 Distributor Indemnity. DISTRIBUTOR shall indemnify and hold SUPPLIER, and its contributors harmless from any and all losses, claims, actions, causes of action, damages, costs and expenses and/or liabilities of any kind (including actual attorney’s fees and costs of SUPPLIER or the contributors) incurred by SUPPLIER or its contributors arising in any manner from DISTRIBUTOR’S breach of its representations, warranties or obligations under this agreement. 

9.2 Supplier Indemnity. SUPPLIER shall indemnify and hold DISTRIBUTOR harmless from any and all losses, claims, actions, causes of action, damages, costs and expenses and/or liabilities of any kind (including actual attorney’s fees and costs) incurred by arising in any manner from SUPPLIER’S breach of its representations, warranties or obligations under this Agreement
SECTION 10:  LIMITATION OF LIABILITY

EXCEPT AS OTHERWISE EXPRESSLY SET FORTH IN THIS AGREEMENT, NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY, EITHER EXPRESS OR IMPLIED, INCLUDED BUT NOT LIMITED TO ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, QUALITY OF IMAGE, OR COMPATIBILITY WITH ANY COMPUTER HARDWARE OR OTHER EQUIPMENT, OPERATING SYSTEM OR SOFTWARE PROGRAM. DISTIBUTOR MAKES NO REPRESENTATION OR WARRANTIES THAT THE USE OF ITS SITE WILL BE UNINTERRUPTED OR ERROR FREE. 

NOTWITHSTANDING ANYTHING TO THE CONTRARY CONTAINED HEREIN, EXCEPT FOR LIABILITY TO THIRD PARTIES ARISING UNDER 
SECTION 9 HEREOF OR ARISING FROM A BREACH OF SECTION 12, NEITHER PARTY SHALL, UNDER ANY CIRCUMSTANCES, BE LIABLE TO THE OTHER PARTY FOR INDIRECT, CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR SPECIAL DAMAGES, INCLUDING BUT NOT LIMITED TO LOST PROFITS, EVEN IF SUCH PARTY HAS BEEN APPRISED OF THE LIKELIHOOD OF SUCH DAMAGES OCCURRING.

SECTION 11: REVOCATION 

11.1 Withdrawal of Image. SUPPLIER reserves the right to revoke the license to use any Images/Footage for good cause. Upon notice of any revocation of a license for any Images/Footage DISTRIBUTOR shall immediately cease marketing, distributing and licensing the withdrawn Images/Footage. DISTRIBUTOR reserves the right to refuse to license or continue to license any Image/footage for technical or legal reasons in its sole discretion.

SECTION 12: PROPRIETARY AND CONFIDENTIAL INFORMATION:
12.1 Confidentiality Obligation.  During the term of this Agreement and for as long after its expiration or termination as either Party possesses any Confidential Information, each party agrees to not disclose any Confidential Information of the other party to any third party or use any of the Confidential Information except as necessary to perform that party's obligations under this Agreement. Confidential Information includes information concerning marketing plans, financial results, pricing schedules, product lines, product plans, proprietary technology, research information, practices, trade secrets, and any and all other information as deemed confidential by the disclosing party which is not generally known to the public.

12.2 Exceptions to Confidentiality Obligation. A party will not be in breach of Subsection 12.1 if the Confidential Information in question:

12.2.1 can be shown to have been known by that party before it was disclosed to that party by or on behalf of the other party, and not to have been acquired by that party improperly or from any third party who was or is subject to a confidentiality obligation;

12.2.2 is or comes into the public domain (unless it does so because of that party’s breach of Subsection 12.1);

12.2.3  Is required to be disclosed by any law or any competent legal authority; 

12.2.4 is only disclosed to that party’s professional advisers under an obligation of confidentiality for the purpose of obtaining professional advice in connection with this Agreement, 

12.2.5 is disclosed only after obtaining the written consent of the other Party.

SECTION 13. MISCELLANEOUS

13.1 Relationship of the Parties. The relationship of the parties is that of an independent contractor. Nothing in this Agreement will constitute the relationship of an employer and employee, a principal-agent, partnership or a joint venture between Distributor and Supplier. 
13.2 Compliance with Applicable Laws.  In performing this Agreement, each party will comply with all applicable laws, regulations and other requirements, now or hereafter in effect, of Governmental authorities having jurisdiction, neither party will take any actions that may cause the other party to be in violation of any law.

13.3 Assignment.
This Agreement may not be assigned by either party either voluntarily or by operation of law, without prior written consent of the other party. Consent shall not be unreasonably withheld. 

13.4 Notices.  All notices to be served in accordance with this Agreement may be served by email, fax, or by mail to the addresses as set forth in this Agreement. The email, fax and postal address of Distributor for these purposes will be such as Distributor may notify SUPPLIER from time to time. The Distributor and SUPPLIER agree to notify each other promptly of any change in their addresses for the purpose of notification pursuant to this Agreement. 

13.5 Waiver.  No express or implied waiver by either party of any provision of this Agreement or of any breach or default of the other party shall constitute a continuing waiver, and no waiver by either party shall prevent such party from enforcing any and all other provisions of this Agreement or from acting upon the same or any subsequent breach or default of the other party.

13.6 Severability.  In the event that any provision of this Agreement shall be unenforceable or invalid under any applicable law, or so held by applicable court decision, such enforceability or invalidity shall not render this Agreement unenforceable or invalid as a whole, and in such event such provision shall be changed and interpreted so as to best accomplish the objectives of such provision.

13.7 Entire Agreement.
This Agreement incorporates the entire understanding of both parties concerning the subject matter contained herein and may not be waived, modified, amended or otherwise changed unless the change is reduced to writing and signed by each of the parties hereto. Waiver of any one provision shall not be deemed to be a waiver of any other provisions herein. 

13.8 Controlling Law.  This Agreement and all matters collateral thereto shall be construed according to the laws of the State of (STATE), USA. Any controversy arising under this agreement shall be litigated solely in a court of competent jurisdiction within the State of (STATE) and Distributor agrees to submit to the jurisdiction of the Courts of the State of (STATE). This Agreement will not be governed by the United Nations Convention on Contracts for the International Sale of Goods. 

13.9 Counterparts.  This Agreement may be executed in one or more counterparts which, taken together, shall constitute one and the same instrument, and this Agreement shall become effective when one or more counterparts have been signed by each of the parties.

IN WITNESS WHEREOF the parties have executed this Agreement on the day first set forth above.

	Name of DISTRIBUTOR:
	

	Representative of DISTRIBUTOR: (print)
	

	

	Representative of DISTRIBUTOR: (signature)
	

	Representative’s TITLE: 

	

	SUPPLIER
	

	Representative of SUPPLIER: (print)
	

	

	Representative of SUPPLIER: (signature)
	

	Representative’s TITLE:
	

	
	


Attach:  Exhibit A 
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