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COMMITMENT LETTERPRIVATE 


[Construction Loan]


March 21, 2002
______________________________

______________________________

______________________________


Re:
[Describe Project]

Ladies and Gentlemen:


We are pleased to advise you that we have approved your application for an interim construction loan subject to the following terms and conditions:


1.
Maximum Loan Amount:


2.
Term:


3.
Interest Rate:  ________________% per annum above ______________________________________'s publicly announced prime interest rate, to be adjusted on the first banking day following any change in such prime interest rate.


4.
Payments:  Accrued interest only on the first day of each month; balance of principal and interest due on maturity.


5.
Commitment Fee:  $________________, which was deposited with us on __________________________, receipt of which is hereby acknowledged.


6.
Borrower:


7.
Guaranty:  The loan is to be fully guarantied by ________________________________________________________________.


8.
Take‑Out Commitment:  This loan is conditioned upon your obtaining a commitment for a permanent loan from one or more permanent lenders approved by us, upon terms and conditions satisfactory to us.  You shall provide us with satisfactory evidence that the loan fees for such commitment have been paid and that such commitment is in full force and effect and will remain in full force and effect during the term of our loan.  This commitment is further conditioned upon your and such permanent lenders' entering into an agreement with us upon terms and conditions satisfactory to us whereby such permanent lenders approve all the conditions contained herein if such conditions are subject to approval in the permanent lenders' commitment and are obligated to buy or fund our loan at the maturity thereof.  You are to satisfy all conditions precedent to the funding of such commitment and the purchase or funding of our loan promptly upon our request, and in any event, all such conditions precedent that can be satisfied prior to our funding under this commitment must be satisfied.


9.
Purpose:  The proceeds of the loan will be used solely to defray the cost of development and construction of improvements consisting of                                                                                                       .


10.
Security for the Loan:  Security for the loan shall include:



a.
A first lien deed of trust on                                                                                                                                                                                                                                                                                        .



b.
A first lien security interest in all furniture, fixtures, equipment and items of personal property used in connection with the operation and maintenance of the property and improvements thereon referred to in subparagraph 10(a), together with replacements thereof and additions thereto.



c.
An assignment of the construction contract for construction of the improvements, consented to by the contractor.



d.
An assignment of the architect's contract for design of the improvements, consented to by the architect.



e.
A first lien security interest in the plans, specifications and materials employed in the construction of the improvements.
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Disbursement of Funds:  The loan will be funded in accordance with the terms of a loan agreement including, among others, the terms and conditions of this commitment, and all payments shall be made through your account at a bank in _____________________________________, _________________________.


12.
Title:  At all times during the term of the loan, legal and equitable title to the security shall be vested in you or such other persons or entities as are approved by us in writing, free from defects, encumbrances, rights of purchasers, exceptions, reservations, restrictions or easements, except for the security interests therein given us in connection with this loan and such matters as are approved herein or such other matters as are approved by us in writing.


13.
Title Insurance:  You are to provide ALTA mortgagees' policies of title insurance insuring that the deed of trust referred to in subparagraph 10(a) is in a first lien position on the subject properties subject only to such matters as are approved herein or such other matters as are approved by us in writing.  Such policies shall be in the full amount of the loan in such form as may be approved by us and with such endorsements and reinsurance as may be required by us.  The policies shall be issued by a title company acceptable to us.

[OPTIONAL]
14.
Participants:  This loan is conditioned upon our obtaining a commitment or commitments from other lenders upon terms and conditions satisfactory to us to participate in at least $______________________ of the loan; provided, however, the foregoing shall not be deemed to be a limitation on the amount of participation interests to be sold by us in this loan.


15.
Plans and Specifications and Cost Breakdown:  This loan is conditioned upon our approval of final plans and specifications and a final certified breakdown of the project costs before closing.


16.
Construction Contract:  This loan is conditioned upon our approval of the terms and conditions of the construction contract with _______________________________________________ and our receipt and approval of the critical path and draw schedule.


17.
Bonding:  This loan is conditioned upon the contractor, ____________________________________________________'s, obtaining payment and performance bonds in the full amount of the construction contract issued by a surety and upon terms and conditions satisfactory to us and upon the surety under such bonds naming us as an additional obligee thereunder.


18.
Completion of Construction:  Construction is to be completed at least 30 days prior to the maturity of the loan.


19.
Documentation:  Our commitment is conditioned upon due execution, acknowledgment and delivery to us of all documents referred to herein in form and substance acceptable to us and such other instruments or documents as we may require to fully evidence and document this loan and to perfect our security interest thereunder.  Such documents and instruments shall be legal, valid and enforceable against the parties to be bound thereby, be in a form approved by us and our counsel and shall contain such additional terms, conditions and provisions as we and our counsel may require (provided the same are not inconsistent with the terms and conditions herein set forth), including, without limitation, provisions substantially as follows:



a.
The failure of you, the guarantors or any other persons or entities required to sign any of the loan documents to comply with and fully and timely perform or fulfill any of the obligations or conditions of the loan documents shall be deemed a default under the deed of trust and each of the other loan documents.



b.
We may take or release other securities, release any party primarily or secondarily liable for any of the indebtedness secured, grant extensions, renewals and indulgences with respect to such indebtedness and enforce or apply any other security or proceeds to the indebtedness secured either prior to, simultaneously with or subsequent to any action taken by or on behalf of us under any of the loan documents.
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Articles, Bylaws and Other Documents:  This commitment is conditioned upon your supplying us with true and correct copies of your articles, bylaws, minutes of meetings of shareholders and directors and such other documents and agreements required by our counsel to evidence your good standing and authority to enter into this loan.  This commitment is further conditioned upon your supplying us with true and correct copies of the partnership agreement of __________________________ and our approval of the terms and conditions thereof.  This commitment is further conditioned upon your supplying us with true and correct copies of the articles, bylaws and minutes of meetings of shareholders and directors of _______________________ and such other documents and agreements required by our counsel to evidence the good standing of such corporation and its authority and ability to deliver the documents called for herein.


21.
Financial Statements:  Our commitment is conditioned upon your and the guarantors' providing us with current financial statements, and our approval of the same, and such parties' from time to time (including, without limitation, at the time of closing and on or before sixty (60) days after the end of the 6th and 12th months of each of such parties' respective taxable years) certifying to us that there has been no adverse change in their respective financial statements.  The financial statements shall be prepared in accordance with generally accepted accounting principles and shall be in a form acceptable to us and certified by the affidavit of the person or entity which is the subject of each such financial statement.


22.
Inspecting Architect/Engineer:  At our option, a third‑party architect and/or engineer approved by us shall be employed to inspect the construction of the improvements, review the final construction cost breakdown and certify the draw requests, and the cost thereof shall be borne by you.  All draw requests shall be certified by the project engineer and by the third‑party architect and/or engineer approved by us and shall certify that the construction of the project conforms to the plans and specifications approved by us.


23.
Signs:  You agree to install and maintain on the property described in subparagraph 10(a) during construction signs which we will furnish stating that financing of the construction project is being provided by us.


24.
Secondary Financing/Sale of Property:  There shall be no secondary financing of the construction project, nor shall any mortgage or lien other than the deed of trust and other security interests given to us be placed against the properties securing this loan without our prior written consent; and if so placed, we may, at our option, declare the entire indebtedness to be secured immediately due and payable.  The loan documents shall so provide and, in addition, will contain a provision that should the properties which are the subject of such deed of trust or security interests, or any part thereof, or any interest therein, be sold, conveyed, transferred, disposed of or further encumbered or agreements to do so entered into, we shall have the right, at our option, to declare the loan immediately due and payable.  Waiver of this right in any one such transaction shall not be deemed to be a waiver of such right in any other transaction.


25.
Assignability:  Neither this commitment nor the loan proceeds shall be assignable, nor shall you have any right to designate a payee of the loan proceeds.  Any attempt at assignment shall be void.  This commitment cannot be amended or otherwise changed orally but only by an instrument in writing signed by the party against whom enforcement of any such amendment or change is sought.


26.
Correctness/Accuracy:  This commitment and the loan are subject to and conditioned upon the continued correctness and accuracy of the information contained in the financial statements, loan applications and all other documents submitted to us and upon which this commitment and the loan are predicated, and the loan and this commitment are further conditioned upon there being no concealment of material facts which would cause us or our participants, if any, to refuse the commitment or loan or make a loan or commitment on substantially different terms.


27.
Disbursement of Loan Funds:  Loan funds will be disbursed in accordance with our construction loan agreement to be executed by you and us at the time of closing.


28.
Insurance:  You are to provide us with satisfactory fire and extended coverage or builder's all risk hazard insurance, including earthquake and flood coverage, satisfactory to us, comprehensive liability insurance and such additional insurance coverage as we may request.  All such insurance shall be in such amounts, issued by such company or companies and in such form as may be approved by us and shall contain a mortgagee's standard form loss payable endorsement in our favor.


29.
Legal Review and Closing:  This loan shall be closed in _______________________, _______________, at such place as we may designate, under the supervision of our legal counsel.


30.
Legal Opinions:  Prior to disbursement of any loan proceeds and as a condition precedent to performance by us, you will supply us with legal opinions in form and content satisfactory to our counsel as to authorization, execution, delivery, validity and enforceability of the loan documents and the ground leases, if any; that the loan will not be viewed as usurious under the laws of the State of Washington or any other government whose laws may be construed to affect this transaction; that the project is not in violation of any laws, ordinances or regulations pertaining to zoning, construction, building, occupancy or the environment; and upon such other matters as our counsel may require.


31.
Compliance With Laws:  You are to provide us with satisfactory evidence that you have complied with all applicable laws and that the project is not in violation of any laws, ordinances or regulations pertaining to zoning, construction, building, occupancy or the environment.


32.
Loan Closing Costs:  You are to bear and promptly pay all costs in connection with closing this loan, including without limitation title insurance costs, recording, filing, escrow, attorneys', architects' and engineers' fees and any other costs and expenses incurred by us in connection with this loan.


33.
Soils Report; Environmental Assessment:  This loan is conditioned upon your submitting to us a soils report together with an opinion of an engineer acceptable to us with respect to the sufficiency of the foundation and condition of the soils and the approval of the same by us prior to closing.  In addition, this loan is conditioned upon your submitting to us an environmental audit or assessment report (including site use history and chain of title report) in form and substance satisfactory to us, from an environmental engineering firm approved by us, addressing the environmental state of the property described in subparagraph 10(a), including the presence of hazardous or toxic substances.


34.
Appraisal:  This commitment is conditioned upon your delivery to us of an MAI appraisal of the property, prepared by an MAI appraiser acceptable to us, and our approval of the same.


35.
Survey:  You shall provide us with a certified ALTA survey of the boundaries of the property on which the improvements are to be built showing the location of all easements, and other details requested by us.  After completion of the foundations, the survey shall be revised to show the location of such foundations.  After completion of the project, the survey shall be finally revised to show the location of all above ​and below‑ground improvements.


36.
Prior Negotiations:  All prior commitments, agreements, representations and warranties, if any, made by us are deemed superseded hereby and are of no force and effect unless specifically set forth herein.


37.
Expiration or Termination of Commitment:  Our obligation hereunder shall expire and be of no further force and effect unless all of the conditions to our making this loan are fulfilled on or before _________________ or such later date as we may approve in writing.  We reserve the right to cancel this commitment and to terminate our obligations hereunder at any time in any of the following events:



a.
Failure by you to comply with, or cause to be completed, within the time specified, any of the provisions or conditions applicable to this commitment.



b.
Nonpayment within the prescribed time of any fees or expenses provided for in this commitment.



c.
Insufficiency of title or lack of approval by us of title to the properties intended to secure the loan or any documents delivered or to be delivered hereunder.



d.
Damage to or condemnation of a material portion of any of the properties intended to secure the loan which is not repaired or restored to our reasonable satisfaction, or as to which provision satisfactory to us for repair or restoration shall not have been made, at the time we are called upon to act pursuant to this commitment.



e.
Should any warranty or representation contained herein prove to be false; you or the guarantors become insolvent or generally fail to pay your respective debts as they mature, fail, go out of business, become the debtor in any petition in bankruptcy or make an assignment for the benefit of creditors or a receiver or trustee be appointed for you, your property or the guarantors; or a tax lien be filed against you or your property.



f.
Any change subsequent to this commitment deemed by us to be material or substantial in the assets, net worth or credit standing of you, the guarantors or other persons or entities required to execute any of the loan documents or the taking of a judgment against any of such persons or entities which in our sole discretion materially affects the credit standing of such persons or entities.
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General Provisions:  This commitment cannot be amended or otherwise changed orally, but only by an instrument in writing signed by the party against whom enforcement of any such amendment or change is sought.  This commitment and all documents, instruments and performance hereunder shall be construed under the laws of the State of __________________.  All remedies provided for herein shall be cumulative and in addition to all other remedies afforded by applicable law.  Paragraph headings have been included solely for convenience and shall not be deemed a part of this commitment for any purposes relating to interpretation or construction of its terms.  In the event of any litigation between the parties with respect to this commitment or the transaction contemplated hereunder, including but not limited to an action to interpret or enforce the terms of this commitment, all parties agree that the exclusive jurisdiction and venue shall be in the ______________ Court for __________________ County, ______________________.  By accepting this commitment you irrevocably consent to submit to the jurisdiction of said court and thereby irrevocably appoint C T Corporation System as your local agent to accept service of process.  Any notice to any party may be given by delivering the same in writing to such person or by sending it by registered or certified mail, with postage prepaid, to the addressee's mailing address set forth by its signature below or to such other address hereafter designated in writing by the addressee.  When requested to do so, you will execute and deliver to us such further documents as may be necessary in order to carry out the intent of this commitment.


39.
Acceptance:  This commitment shall expire and be of no further force and effect unless we shall have received your unqualified acceptance of the terms and conditions hereof by close of business on _________________________________, evidenced by your signing and returning the enclosed copy hereof.


40.
Failure to Close Loan:  If the loan does not close as provided herein, except for our default, Borrower and Guarantor shall be liable to Lender in addition to any other claims for damages Lender may have, for all reasonable expenses incurred hereunder, including reasonable legal fees not to exceed counsel's normal time charges, appraisal fees and other out‑of‑pocket expenses.


We are pleased to be of service, and if you have any questions, please feel free to call at any time.  We look forward to working with you in connection with this loan.







Sincerely,







By 







   Its 

Accepted and agreed to this

_____ day of ____________, 20__:

________________________________

By _____________________________

   Its _________________________

Enclosure
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