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VENDOR NEUTRAL MANAGED SERVICES AGREEMENT

DATE:
 

PARTIES:

(1)
THE ROYAL BOROUGH OF KENSINGTON AND CHELSEA whose office is at The Town Hall, Hornton Street, London, W8 7NX ( the "Royal Borough"); and

(2)
COMENSURA LIMITED (Company No. 4085767) whose registered office is at 800 The Boulevard, Capability Green, Luton, Bedfordshire LU1 3BA (“Comensura”)
BACKGROUND
(A) The Royal Borough and Comensura have agreed that Comensura will operate a vendor neutral arrangement whereby it shall manage the procurement of Temporary Workers to the Royal Borough within designated areas for two (2) years.
(B) The Royal Borough may by agreement extend the designated areas or categories of workers within which Comensura will procure Temporary Workers.

(C) If the parties decide that the arrangement is successful the Royal Borough may seek the approval of Comensura to extend the Agreement for a further period not exceeding two (2) years. 

(D) Comensura shall enter into separate agreements with a panel of certain third party companies who have agreed to provide the Temporary Workers 

(E) The Royal Borough and Comensura have agreed that the Agreement is a framework agreement, the terms and conditions of which are accessible to members of the London Contract Supplies Group and the West London Alliance (“Other Contracting Bodies”) wishing to utilise the services of Comensura as provided for by the Agreement.  
IT IS NOW AGREED AS FOLLOWS:
DEFINITIONS AND INTERPRETATION

Defined Terms

In this Agreement, the following words and expressions have the following meanings, unless the context otherwise requires:-

"Applicable Legislation" means any legislation, regulation, decision or authorisation having the force of law from time to time in any Relevant Jurisdiction in relation to matters dealt with by this Agreement;

"Assignment" means the period during which a Temporary Worker is engaged by a Panel Vendor to render work and/or services;

"Associated Company" means with respect to a party, a subsidiary or holding company of such subsidiary and/or any subsidiary of such holding company (as each is defined in section 736 Companies Act 1985, as amended);

“Authorised Officer” means the person appointed by the Royal Borough in accordance with clause 14;

“Call off Contract” means the contract as attached at Schedule 7 for the Services and whose terms form an addendum to the terms of this Agreement.
“Clause” means a paragraph in the Conditions;
 “Contract Manager” means the person referred to in Clause 15;
“Designated Categories” means define posts and settings within which it has been agreed between the parties that Comensura will provide Temporary Workers;

"Employment Regulations" means the regulations or legislation in the Relevant Jurisdiction implementing the provisions of EC Directive No. 77/187, dated 14 February 1977 including, in relation to the United Kingdom, the Transfer of Undertakings (Protection of Employment) Regulations 1981, as amended from time to time and, in relation to any other Relevant Jurisdiction, the relevant regulations or legislation in force from time to time;

“Framework End Date” means 8 January 2011;

“Framework Extension Periods” means up to two (2) additional contract periods (not exceeding twenty four (24) months in total) during which Comensura shall provide the Service;
“Framework Start Date” means 9 January 2009;

“Framework Agreement” means these contract terms and the schedules;

“Good Industry Practice” means that degree of skill, care, prudence and foresight and operating practice which would reasonably and ordinarily be expected from time to time of a skilled and experienced operator (engaged in the same type of undertaking as that of Comensura) or any sub-contractor (as the case may be) under the same of similar circumstances;

"Insolvency Event" means each of the following:-

(a)
the issue of a petition for winding-up which petition is not dismissed within twenty-eight (28) calendar days of its issue;

(b)
the making of an order or an effective resolution being passed for winding up except for the purpose of a solvent reconstruction or amalgamation on a basis previously approved by Comensura or the Royal Borough (as appropriate) in writing (such approval not to be unreasonably withheld or delayed);

(c)
the making of an order for the appointment of an administrative receiver, administrator, trustee or similar officer;

(d)
an encumbrancer, receiver (including an administrative receiver) or other similar officer taking possession of the whole or any part (which is material in the context of the performance of the affected person's obligations under this Agreement) of such person's undertaking, property or assets;

(e)
the making of a composition with creditors generally; or

(f)
being unable to pay debts as they fall due within the meaning of section 123 Insolvency Act 1986;

"Intellectual Property Rights" means all intellectual property rights, including patents, utility models, trade and service marks, trade names, domain names, rights in designs, copyrights, moral rights, topography rights, rights in databases, trade secrets and know-how, in all cases whether or not registered or registerable and including registrations and applications for registration of any of these and rights to apply for the same, rights to receive equitable remuneration in respect of any of these and all rights and forms of protection of a similar nature or having equivalent or similar effect to any of these anywhere in the world, in each case for the full term thereof including all renewals and extensions;

“Management Fee” means the charges payable in accordance with the Agreement to Comensura for the administering and managing the Services, calculated in accordance with Schedule 3 and shall be deemed to include all of Comensura’s costs, charges and expenses relating to its performance in accordance with the Agreement;
“Nominated Manager” means a nominated officer from the Royal Borough authorised to make a booking;

"Order" means a request to Comensura for a Temporary Worker in accordance with Clause 8 and Schedule 1;

"Panel Vendor" means any employment business or employment agency which has signed a Panel Vendor Agreement with Comensura;

"Panel Vendor Agreement" means any agreement entered into between Comensura and a third party which sets out the terms upon which Temporary Workers will be made available by the relevant third party;

“Panel Vendor Charges” means the charges payable to Comensura for the provision of Temporary Workers by a Panel Vendor, calculated in accordance with Schedule 3;
“Paragraph” means a paragraph within the Schedules attached to this Agreement;
“Pay Strategy” means the agreed strategy covering pay, other conditions of service, job descriptions and person specifications which Comensura and Panel Vendor will work within when providing Services;

"Relevant Jurisdiction" means any jurisdiction in which the Royal Borough, or Other Contracting Bodies where applicable, requests Temporary Workers to be made available under this Agreement;

"Service Charges" means charges in respect of Management Fee and Panel Vendor Charges;

"Service(s)" means the management by Comensura of the supply of Temporary Workers by the Panel Vendors under this Agreement;

"Temporary Worker" means any person introduced by a Panel Vendor to the Royal Borough or Other Contracting Bodies where applicable to work for the Royal Borough or Other Contracting Bodies where applicable on a temporary basis;

"Third Party Rights Act" means the Contracts (Rights of Third Parties) Act 1999;

“Vendor Neutral” means a supply model where a sole vendor manages employment businesses who supply Temporary Workers to an organisation.  The Vendor Neutral model displays equality to the employment businesses and no bias towards any single supplier;

“Working Day” means Monday to Friday excluding Bank Holidays (Bank Holidays shall include Christmas Day);
"Work Product" means the product of the Temporary Worker's services during an Assignment to the Royal Borough or Other Contracting Bodies where applicable either alone or with others including all documentation, graphics, data, reports and all other written materials or computer output produced by a Temporary Worker during an Assignment.
1 Interpretation

1.1 In this Agreement, unless the context requires otherwise, any reference to:-

(a)
“a party” or “the parties” is to a party or the parties (as the case may be) to this Agreement;

(b)
“the Background” is to the relevant statement about the background to this Agreement made above, any reference to a Clause or a Schedule or an Appendix is to a clause of or a schedule to or an appendix of this Agreement (as the case may be) and references made in a Schedule to Paragraphs are to paragraphs of that Schedule;

(c)
"this Agreement" includes the Background, the Schedules and the Appendices which form part of this Agreement for all purposes;

(d)
a statute or statutory provision includes any consolidation, re-enactment, modification or replacement of the same, any statute or statutory provision of which it is a consolidation, re-enactment, modification or replacement and any subordinate legislation in force under any of the same from time to time provided that this shall not increase the obligations or liabilities of either party under this Agreement;

(e)
the masculine, feminine or neuter gender respectively includes the other genders and any reference to the singular includes the plural (and vice versa);

(f)
a person includes a firm, corporation and unincorporated association, government, state or vendor of state, any association or partnership or joint venture (whether or not having a separate legal personality);

(g)
writing shall include any modes of reproducing words in a legible and non transitory form but shall exclude electronic mail save where expressly agreed otherwise by the parties;

(h)
clause headings are inserted for convenience only and neither the headings nor punctuation (which is included as an aid to reading) shall affect the interpretation and/or construction of this Agreement; and

(i)
references to any statute or statutory provision include any consolidation or re-enactment, modification or replacement of the same.

(j)
References to specific standards, codes of practice or guidance shall be construed as including all modifications or substitutes.
2 No Restrictive Interpretation

2.1 In this Agreement words shall not be given a restrictive interpretation by reason of their being preceded or followed by words indicating a particular class of acts, matters or things.

3 Duties
3.1 The parties each accept a duty to:

3.1.1 Make a sincere effort to understand the other partner’s obligations, goals, expectations, duties and objectives in entering and performing their obligations under the Agreement and the Call off Contract.
3.1.2 Be just and faithful in all dealings relating to this Agreement and the Call off Contract, and to give a true account of such dealings.

3.1.3 Work at all times within a spirit of co-operation to ensure the delivery of the services to a high standard.

3.1.4 Resolve differences that may arise in relation to this Agreement or the Call off Contract by discussion and negotiation wherever possible.
3.1.5 Communicate clearly and effectively, and in a timely manner, on all matters relating to the Agreement or the Call off Contract.

3.1.6 Make the most efficient use of resources, and seek to achieve cost-effective savings to the benefit of both parties.

3.1.7 Make every endeavour to ensure that all persons engaged on the contract diligently and faithfully employ them to bring about its performance to a high standard.
3.1.8 Give an early warning to the other partner of any mistake discrepancy or omission of which either party becomes aware within or between the Agreement and the Call off Contract, and offer fair and reasonable solutions where practicable.

3.1.9 Give an early warning to the other party of any matter that they become aware of that could affect the achievement of any objective, obligation, or the like contained in this Agreement or the Call off Contract.

4 Assessment of Suitability to Place Call Offs
4.1 Prior to entering into any Call off Contract the following pre-conditions must be satisfied:

4.1.1 agreement to or amendment to any programme of Services

4.1.2 satisfaction of any performance requirements in respect of previous Call off Contracts  and completion of any related risk assessments
4.1.3 any changes to Comensura’s costs or the price of a proposed Call off Contract as evidenced in the Open Book Account based on objective comparative data as to the quality and standard of service, performance, delivery and price with the provision of the same or similar Services and previous Call off Contracts let under this Agreement are properly justified in accordance with this Agreement.

4.1.4 Comensura shall use its best endeavours to fulfill the pre-conditions. In the event of a failure to agree the dispute resolution provisions in this Agreement may apply at the election of the Royal Borough.

5 Open Book Accounting

5.1 The parties agree to develop and improve a system of ‘open book accounting’ agreed prior to the commencement of this Agreement 

5.2 The parties agree that for the Call off Contract and the Agreement to be successful they must be based on sustainable, accurate and realistic operational performance and on clear and robust financial information, and further that is to their mutual benefit to share such information in confidence in order to develop trust and to better understand the pressures and market forces exerted on each of them.

5.3 The parties will at all times act reasonably and in good faith in relation to all matters that may arise under this Agreement and the Call off Contract.  This mutual commitment to each other includes an obligation on each party to ensure that the other party is not unduly prejudiced, financially or otherwise, as a result of the operation of the Call off Contract, the acts or omissions of the other party, market forces, changes of law or otherwise.

6 The Call Off Contracts

6.1 The parties acknowledge and agree that Other Contracting Bodies may place Call off Contracts with Comensura from the Framework Start Date until the Framework End Date unless the Framework Agreement is extended by the Framework Extension Periods or it is varied or terminated in accordance with these terms.

6.2 The Call off Contract is of the type illustrated at Schedule 7 but the Other Contracting Bodies will not be obliged to place a Call off Contract under this Framework Agreement and the right is reserved to place contracts with other suppliers.

7 The Services

7.1 During the lifetime of this Agreement, in accordance with the terms of Schedule 1, the Royal Borough shall submit to Comensura Orders for Designated Categories of Temporary Workers within specified areas and Comensura shall manage and co‑ordinate the process by which these Temporary Workers are supplied to the Royal Borough by the Panel Vendors in response to such Orders.

7.2 If the parties extend the term of the Agreement in accordance with Clause 28, during the Framework Extension Periods, in accordance with the terms of Schedule 1, the Royal Borough shall submit to Comensura all Orders for Designated Categories of Temporary Workers required by the Royal Borough and Comensura shall oversee and co‑ordinate the process by which these Temporary Workers are supplied to the Royal Borough by the Panel Vendors in response to such Orders.

8 Framework Agreement

8.1 The Royal Borough and Comensura have agreed that the Agreement is a framework agreement, the terms and conditions of which are accessible to other public bodies as provided for by the tender (“the Tender”) for the provision of a vendor neutral managed service for agency staff. The access agreement (“the Call-off Contract”) as attached at Schedule 7 shall be agreed between Comensura and Other Contracting Bodies wishing to utilise the services of Comensura. Once executed by the relevant parties, the Call off Contract shall form an addendum of this Agreement and the documents together shall govern the supply of the Services by Comensura to each participating public body. 

8.2 Unless otherwise terminated in accordance with Clause 29, this Agreement shall commence on the date as set out above and shall remain in force for two (2) years.

8.3 Thereafter the Agreement may, subject to the written agreement of the parties, be extended for the Framework Extension Periods as set out in Clause 28 unless otherwise terminated in accordance with Clause 29.

9 Comensura’s obligations

9.1 Comensura will use its best endeavours to reduce Panel Vendor charge rates and achieve savings. 

9.2 Comensura shall establish Panel Vendor arrangements with a range of suitable providers to meet all Orders for Temporary Workers within the Designated Categories.

9.3 Subject to Clause 14, Comensura has entered into or shall enter into a Panel Vendor Agreement with each Panel Vendor in such format as is attached at Schedule 6.  The Panel Vendor Agreement shall set out the terms upon which the supply of Temporary Workers to the Royal Borough by the relevant Panel Vendor shall be made.

9.4 Comensura shall manage and co‑ordinate the process by which these Temporary Workers are supplied to the Royal Borough by the Panel Vendors in response to such Orders as detailed in Schedule 3.

9.5 Comensura shall require the Panel Vendor provides only Temporary Workers who have the skills and experience necessary for the position for which they are being engaged in accordance with the Order.

9.6 Comensura shall require the Panel Vendors to:-

9.6.1 Perform all interviews, curricula vitae verification, testing and background checks as specified in Schedule 2 in respect of each Temporary Worker assigned to the Royal Borough.  The Panel Vendor must itself undertake the checks in respect of CRB (Criminal Records Bureau), ISA (Independent Safeguarding Authority, Department of Health list and professional qualifications and the like (including manual handling training certificates) these must be completed by the referring Panel Vendor and must not rely on checks undertaken by another party; and

9.6.2 Revalidate any applicable checks in respect of CRB and ISA checks, updating professional qualification details and the like (including manual handling training certificates) on an annual basis.

9.6.3 Ensure that all Temporary Workers assigned or on Assignment to the Royal Borough are eligible to work legally in the Relevant Jurisdiction.  

There by ensuring that at any time a Temporary Worker is on Assignment with the Royal Borough they have current clearances.

9.7 In the event that a Temporary Worker is found to not to have the relevant clearances or be ineligible to work in a Relevant Jurisdiction, then upon Comensura becoming aware of such ineligibility, Comensura shall require the Panel Vendor to cause the immediate termination of such Temporary Worker and shall require the Panel Vendors to arrange for the provision of a replacement Temporary Worker within a reasonable time thereafter.

9.8 Comensura shall require the Panel Vendors to comply with all reasonable instructions of the Royal Borough in relation to the Temporary Workers' access to the Royal Boroughs premises at all times during the Assignments.

9.9 Subject to Clause 10.2, Comensura shall provide to each Panel Vendor for supply to each Temporary Worker a copy of the Royal Borough’s rules of conduct and its rules for health and safety (including any amendments in force as provided to Comensura by the Royal Borough from time to time) together with any information supplied to Comensura in respect of any individual Assignment.

9.10 Comensura shall require the Panel Vendors to keep Comensura informed where it becomes aware of any accident which has occurred during an Assignment involving any of the Temporary Workers and shall where necessary ensure that an accident report for the same, in such format as the Royal Borough may from time to time require, is completed promptly in respect of each such accident.  Upon receipt of such information Comensura shall pass such information to the Royal Borough.

9.11 Comensura shall regularly review/audit compliance and performance of each Panel Vendor.

9.12 Comensura shall manage the accounting and invoicing for the provision of Temporary Workers in accordance with the terms set out in Schedule 3.

9.13 Comensura shall provide the Royal Borough with the reports and information set out in Schedule 4, Paragraph 3.

9.14 Comensura will ensure panel vendors carry out the services in accordance with Equal Opportunities Act and gather the information required in order to ensure compliance with the Race Relations Act 1976 (as amended), other applicable legislation and generally to ensure conformity with obligations.
9.15 Comensura will ensure panel vendors comply with and not unlawfully discriminate within the meaning and scope of all legislation which may be in force from time to time relating to gender, race, religion, marital status, sexual orientation, age and disability.

9.16 Comensura will ensure panel vendors do all such things as may be reasonably required by the Royal Borough from time to time to facilitate compliance with section 71 of the Race Relations Act 1976 and the Race Relations (Amendment) Act 2000, section 49 (A) of the Disability Discrimination Act 2005 and section 84 of the Equality Act 2006 Act having regard to the need to eliminate unlawful discrimination and to positively promote equality of opportunity.

9.17 Comensura will ensure panel vendors take all reasonable steps to secure that its staff; agents and all sub-contractors employed in connection with the Service do not unlawfully discriminate as set out in this clause.
9.18 Comensura will ensure panel vendors shall comply with the Royal Borough’s own employment policy and codes of practice relating to the avoidance of discrimination and equal opportunities. 

9.19 Comensura will ensure panel vendors monitor the representation among the employees engaged in the provision of the Services of persons of different racial groups and disabled persons (which shall mean groups of persons classified as ‘ethnic groups’ or “disabled persons” in the most recent official census by the Office of National Statistics or successor body), having regard to the Royal Borough’s procedures for monitoring representation among its own employees.

9.20 Comensura will ensure where it appears to the panel vendor in relation to particular work of its employees, either that the employees include no members of a group under-represented amongst employees doing that work compared to their representation in the employees as a whole or in the population from which employees staff are normally recruited, undertake the following action as may be lawful, appropriate and reasonably practicable:

a. The placing and use of jobs advertisements to reach members of such racial groups or disabled persons and to encourage their applications;

b. The use of employment agencies and careers offices in areas where members of such racial groups live and work;

c. The promotion of recruitment and training schemes for school-leavers and/or unemployed persons intended to reach members of such racial groups and disabled persons; and

d. The provision of appropriate training and the encouragement of members of the panel vendor’s staff from such racial groups or disabled persons to apply for promotion or transfer to do work where such racial groups or disabled persons are under-represented.

9.21 The panel vendor shall twelve (12) months from the Framework Start Date and annually thereafter submit a report statement to Comensura demonstrating its compliance with clauses 9.14 to 9.20.

9.22 In addition to the report statement referred to in clause 9.21 the panel vendor shall provide such additional information as Comensura may reasonably require for the purpose of assessing the panel vendor’s compliance with clauses 9.14 to 9.20.

9.23 The Panel Vendor shall notify Comensura forthwith in writing as soon as it becomes aware of any investigation of or proceedings brought against the panel vendor under the Race Relations (Amendment) Act 2000, the Disability Discrimination Act 2005 and the Equality Act 2006.

9.24 Comensura shall in providing the Service observe good environmental practice and shall comply with any relevant statutes, codes of practice, industry guidance, the Royal Borough’s Environment Strategy and any amendments or modifications thereof. 

9.25 Comensura shall ensure in its performance of the Service that it uses where ever possible working methods, equipment, materials and consumables which minimise environmental damage. 

9.26 Comensura shall adopt its own Environmental Policy, Strategy or Statement, and shall report on progress against that document on an annual basis. The format and inclusions of the Environmental Policy, Strategy or Statement will be agreed in co-operation with the Royal Borough, but shall include annual improvement targets.

9.27 Comensura shall ensure that the Panel Vendors observe good environmental practice and shall comply with any relevant statutes, codes of practice, industry guidance, the Royal Borough’s Environment Strategy and any amendments or modifications thereof. 

9.28 Comensura shall ensure the Panel Vendors use where ever possible working methods, equipment, materials and consumables which minimise environmental damage. 

9.29 Comensura shall ensure that Panel Vendors adopt their own Environmental Policy, Strategy or Statement, and shall report on progress against that document on an annual basis. The format and inclusions of the Environmental Policy, Strategy or Statement will be agreed in co-operation with the Royal Borough, but shall include annual improvement targets.

10 The Royal Borough’s Obligations

10.1 The Royal Borough shall submit to Comensura Orders for Designated Categories of Temporary Workers within the specified area.

10.2 The Royal Borough shall provide Comensura with a copy of its rules of conduct and its rules for health and safety (including any amendments in force from time to time).

10.3 The Royal Borough shall designate Nominated Managers with whom Comensura and/or the Temporary Workers should communicate (as necessary in each Order) with respect to Comensura's performance of the Services and with respect to the Temporary Workers' performance of the Assignments.

10.4 Except as provided for in Clause 34 and Schedule 1, Paragraph 11, the Royal Borough shall not solicit or cause or encourage any Comensura employee to terminate his employment with Comensura during the term of this Agreement and for a period of six (6) months after the termination of this Agreement.

10.5 Except as provided for in Clause 34 and Schedule 1, Paragraph 11, the Royal Borough shall not solicit, contract or cause any Panel Vendor to provide vendor neutral services or similar services, Temporary Workers, or other services related to the Royal Borough temporary workforce with the Designated Categories during the term of this Agreement.

10.6 In respect of each Assignment, the Royal Borough shall give Comensura full details of:-

10.6.1 
the intended duties of the Temporary Worker;

10.6.2 
any special skills which it requires the Temporary Worker to have including any experience, training, qualifications or authorisations including those required by a professional body or by law;

10.6.3 
any risks to health and safety known to the Royal Borough and any steps that may have been taken to prevent or control such risks;

10.6.4 
any specific health and safety information which the Royal Borough wishes to be passed on to the Temporary Worker.

10.7 The Royal Borough shall ensure compliance by or on behalf of the Temporary Worker during his Assignment with laws and other applicable regulations as if the Temporary Worker was a permanent member of staff including risk management issues and health and safety matters.  

11 Panel Vendor Agreement

11.1 Either party may request a change to the Panel Vendor Agreement by submitting to the other party in writing a proposal, which shall include full details in writing of the justification for the change proposed.

11.2 Any requested amendment to the Panel Vendor Agreement, which materially amends this Agreement, will be passed by Comensura to the Royal Borough for approval in writing.

11.3 Where such approval in writing results in a discrepancy between the obligations of the Panel Vendor to Comensura and the obligations of Comensura to the Royal Borough the Royal Borough shall indemnify Comensura for and against any resultant liability.

11.4 Where approval of the Royal Borough is not given, no liability/indemnity shall be assumed.  For the avoidance of doubt where there is any conflict between Comensura’s Panel Vendor Agreements and this Agreement, this Agreement will take precedent.

12 Service Charges and Payment Terms

12.1 In consideration of Comensura providing the Services the Royal Borough shall pay to Comensura the Service Charge in accordance with Schedule 3.  The Service Charge is made up of two elements:-

(a) Panel Vendor Charges; and

(b) Management Fee
12.2 In respect of the Panel Vendor Charges, Comensura shall invoice the Royal Borough on a weekly basis.  Such charges shall be calculated and invoiced in accordance with Schedule 3, Paragraph 6 and 7. 
12.3 Comensura shall provide a data file in a format agreed with the Royal Borough with each Panel Vendor invoice.  Failure to provide a data file in an agreed format will result in the invoice being deemed incomplete.

12.4 In respect of the Management Fee, Comensura shall invoice the Royal Borough on a quarterly basis in arrears.  Such fee shall be calculated and invoiced in accordance with Schedule 3 Paragraph 8.

12.5 The parties have agreed that the Management Fee is subject to a arrangement saving guarantee (Schedule 3, Paragraph 5) and a performance related default provision (Schedule 1 Paragraph 12 - 16).  Management Fee payments by the Royal Borough shall be deemed to be payments on account pending reconciliation against the saving guarantee and performance related default provision.

12.6 Each invoice submitted by Comensura to the Royal Borough shall be in UK pounds sterling unless otherwise agreed in writing between the parties.

12.7 All payments made or to be made under this Agreement shall be made in full, without any deduction, withholding, set-off or counterclaim on account of any taxes or otherwise.

12.8 Any Service Charges properly due to Comensura and calculated in accordance with Clauses 9.1, 12.2 and 12.4 shall remain due notwithstanding any termination of this Agreement.
13 Termination of Individual Assignment

13.1 The Royal Borough shall notify Comensura of the requirement for any change or cancellation of any booking no less than 90 minutes before the Assignment commencement.  If the Royal Borough cannot comply with this then the Royal Borough shall pay for 50% of the first day which is cancelled if the Temporary Worker cannot be placed elsewhere within the Royal Borough.

13.2 Comensura shall give no less than 90 minutes notice before the booking commencement time of any cancellation by a Temporary Worker, and shall use their best endeavours to find a suitable replacement for the same.

13.3 At any time upon the Royal Boroughs request an individual Assignment may be cancelled.  In the case:-

13.3.1 that there is no longer a need for a Temporary Worker the Royal Borough, depending upon the information as to length of Assignment given at the initial request, will endeavour to give advance notice.  Normal practice is that Assignments are terminated at the end of a week.  Payment will be based upon hours worked.

13.3.2 that the Assignment is terminated or a replacement Temporary Worker is required due to performance issues these shall be fully discussed between the Royal Borough and Comensura.  Where it proves necessary to terminate or remove the Temporary Worker normal practice is that the Temporary Worker is removed at the end of the day/shift.  In certain circumstances the Temporary Worker may be asked to leave immediately.  Payment will be based upon hours worked.

13.3.3 if it is established that the Temporary Worker does not meet the requirements for the Assignment (Clause 10.6) the Royal Borough may terminate the Assignment or request the immediate removal of the Temporary Worker.  Where it is established:-

(i) during the first four (4) hours that the Temporary Worker does not meet the requirements for the Assignment then no charge will be made for those four (4) hours of the Assignment;

(ii) during the first week that that the Temporary Worker does not meet the requirements for the Assignment then no charge will be made for the first four (4) hours of that day although charges in respect to hours worked on previous days may be invoiced for; and

(iii) after the first week charges in respect of all hours worked will be invoiced for.

13.4 Where the same is required by the Royal Borough, Comensura shall require the Panel Vendor to arrange for the provision of a replacement Temporary Worker.

14 Authorised Officer

14.1 Without limiting the Royal Borough’s obligations or rights in respect of such matters the Royal Borough shall appoint an Authorised Officer who may exercise the rights and powers conferred by this Agreement upon the Royal Borough and Comensura shall in no circumstances question the existence or extent of the authority of any person notified to Comensura by the Royal Borough as the Authorised Officer.

14.2 The Authorised Officer may notify Comensura that the Royal Borough has nominated certain officers as Nominated Managers.  A Nominated Manager Officer shall not have any power to vary any part of the Agreement nor relax any standard specified in the Agreement but shall have power to make bookings and approve time sheets.

15 The Contract Manager 

15.1 Comensura shall appoint an individual to act as the Contract Manager.  The Contract Manager may exercise the functions, rights and powers conferred by this Agreement in respect to day-to-day management of the Service (including management processes and procedures).  This will not limit in any way the rights or obligations of Comensura.  The Contract Manager may be required to be located on one of the Royal Borough’s premises if needed.
16 Supervision of Workers

16.1 The Royal Borough acknowledges that neither Comensura nor any Panel Vendor has the obligation (or the opportunity) to supervise, direct or control the manner, time or place of any Temporary Worker's work.  The Royal Borough shall provide on behalf of Comensura and the Panel Vendor sufficient supervision, direction and control over the Temporary Worker throughout the Assignment commensurate with the Temporary Workers duties, responsibilities and experience to ensure a reasonable standard of performance by the Temporary Worker.

16.2 The Royal Borough undertakes to Comensura and the Panel Vendor that it will discharge responsibility for the health and safety of each Temporary Worker from the start of any Assignment as if that Temporary Worker was an employee of the Royal Borough and shall be responsible for all acts, errors and omissions of each Temporary Worker.  This clause shall apply except to the extent any claim arises as a direct result of the negligent acts or omission of the Panel Vendor, including but not limited to the Panel Vendor failing to undertake the required checks prior to supplying a Temporary Worker.

16.3 The Royal Borough shall at all times discharge all statutory and common law duties in the Relevant Jurisdiction which the Royal Borough may from time to time owe to the Temporary Worker or to which the Royal Borough may from time to time be subject to in respect of the Temporary Worker including, for the avoidance of doubt, the Working Time Regulations and Health and Safety Legislation and Codes of Practice.  Without limiting the generality of the foregoing, the Royal Borough shall ensure on behalf of Comensura that the Temporary Worker is provided with the necessary rest breaks and, where applicable, weekly rest periods prescribed by Applicable Legislation.

17 Service Reviews

17.1 Parties shall meet to review the Services quarterly (every 3 months) from the date of this Agreement, or, if at the reasonable request of either party, earlier if deemed necessary (the “Service Review(s)”).

17.2 In addition to the Service Reviews, meetings will be held with Comensura’s Contract Manager and the Authorised Officer no less than six weekly during the first six months of this Agreement.
17.3 The Service Reviews shall focus on addressing any concerns and accomplishments in respect of service delivery, proposed enhancements, applicable Pay Strategy, Panel Vendor Charges or any other commercial or operational issues raised by either party.  It is the intention of both parties that the Service Reviews shall be resolution-focused and shall constructively address any issue raised by either party.

17.4 In advance of a Service Review Comensura will produce management information.

17.5 As a result of the Service Review, if either party determine there is a requirement for any change to the Agreement or the Services the Change Management Process below shall be invoked.

18 Performance Related Defaults

18.1 Comensura agrees that full payment of the management fee is subject to a performance threshold as measured in accordance with Schedule 1 Paragraphs 12 - 16.  In the event that the performance threshold is not achieved the Royal Borough may issue a default notice which may require the Management Fee to be adjusted.

19 Parent Guarantee

19.1 If Comensura is a subsidiary company within the meaning of section 736 of the Companies Act 1985, then, if required by the Council and in accordance with 19.2 and 19.3 below, it shall also provide a Parent Company Guarantee by its ultimate holding company or companies (as defined by the said section 736).
19.2 The form of the Parent Company Guarantee entered shall be that specified by the Council. 

19.3 The Royal Borough acknowledges that the ultimate holding company of Comensura is a non-trading entity and that as such, by implication, is unable to agree to provide the Services as set out in this Agreement in place of Comensura.  The parties agree that the terms and conditions of the Parent Company Guarantee will reflect this position.

20 Change Management Process

20.1 This process (the “Change Management Process”) shall be utilised by the parties to manage any change to the Agreement, Services or Charge Rates which either party deems necessary following a Service Review or a modification is required.

20.2 Either party may request a change by submitting to the other party in writing a proposal which shall include full details in writing of the justification for the change proposed, any evidence supporting the requirement and its probable impact on the operational and commercial aspects of the Services and Agreement including the Service Charges (the “Change Proposal”).

20.3 The Contract Manager and the Authorised Officer shall meet within twenty (20) working days of the submission of the Change Proposal to discuss the Change Proposal.  The party reviewing the Change Proposal submitted shall either accept or reject the change proposal in full or in part.

20.4 In the event that agreement cannot be reached either party may request a meeting at a senior level.  Nothing in this Clause 20 shall prevent either party from invoking the Dispute Resolution Process set out in Clause 42.

21 Confidential Information and Announcements

21.1 All information given by either party (the "Disclosing Party") to the other (the "Recipient") or otherwise obtained by the Recipient relating to the Disclosing Party's business or operations or of any person, firm, company or organisation associated with the Disclosing Party (except for information which is in or enters the public domain other than by breach of this Clause 21) shall be treated by the Recipient as confidential and not used other than for the benefit of the Disclosing Party, nor disclosed to third parties without the Disclosing Party's prior written consent except to the extent required by law including under the Freedom of Information Act 2000 (FOIA) or for the purposes of performing its obligations or enforcing its rights under this Agreement.

21.2 The parties acknowledge that under the Freedom Of Information Act 2000 (The Act) the public have a general right of access to Council information.  This right of access to information not only include information about it’s contracts but also it’s procurement arrangements with potential contractors.

21.3 The FOIA does however permit the following exemptions:-

21.3.1 information provided in confidence (section 41 of the Act) - In respect of commercial interest an exemption applies where the information;

(a) has the necessary quality of confidence; and

(b) was imparted in circumstances imposing an obligation of confidence; and

(c) is disclosed in an unauthorised manner (i.e. without the consent of the original communicator) to the detriment of the original communicator.

21.3.2 commercial interests (section 43(2) of the Act) - In respect of commercial interest an exemption applies where the disclosure of the requested information would, or would be likely to, prejudice the commercial interests of any person (including the Council); and

21.3.3 trade secrets (section 43(1) of the Act) - In respect of trade secrets an exemption applies where disclosure would harm its (or any third parties’) commercial interests.

21.4 In applying an exemptions under the FOIA only information that is genuinely commercially sensitive or is otherwise exempt information as defined in the Act may be held in confidence.  Comensura will provide a list of information it considers is commercially sensitive, giving reasons and evidence (where relevant) including proposed dates for lifting confidentiality in respect of those area and the section under the FOIA Comensura deems to apply.

21.5 In respect of Clause 21.3.2 and 21.3.3 Comensura acknowledge that the Royal Borough is required to apply the Public Interest Test.  The aim of the test is establish whether the public interest in maintaining the exemption outweighs the public interest in disclosing the information in question.  The Royal Borough is subject to a duty to disclose the information where there is a greater public interest in releasing the information or where the two considerations are of equal importance.

21.6 If the Royal Borough receives a request for the disclosure of information under the FOIA and the information is not covered by the previous exemptions (Clause 21.4) the Royal Borough will notify Comensura that it has received a request under the FOIA.  Comensura shall consider such requests forthwith and notify the Royal Borough.  If:-

21.6.1 Comensura wishes to claim a further exemption fully justification is required;

21.6.2 if information being requested is in the possession, power or control (or is likely to come into the possession, power or control) of Comensura, then Comensura shall ensure that such information is made available to the Royal Borough within a reasonable period specified by a notice in writing or by electronic means.

21.7 No announcement concerning this Agreement shall be made by either party without the prior written consent of the other party.

21.8 Clause 21.1 shall remain in full force and effect notwithstanding any termination of this Agreement.

22 Personal Information

22.1 The Authorised Officer and Nominated Manager may, subject to the Provisions of the Data Protection Act, request copies of references together with evidence of the screening undertaken by the Panel Vendor.  Temporary Workers terms of engagement shall include a consent provision for such release.

23 Protection of Vulnerable Adults and Children

23.1 Comensura shall, and shall require the Panel Vendors to, fully comply with any local procedures concerning the protection of Vulnerable Adults and Children.

23.2 Comensura shall notify the Authorised Officer at the commencement of any internal disciplinary investigation into an alleged abuse, including those being undertaken by a Panel Vendor where the Temporary Worker concerned is currently on Assignment or has been on Assignment with the Royal Borough.  Comensura should inform the Authorised Officer without delay of the outcome of any investigations and formal disciplinary procedures.

23.3 The Royal Borough’s Adult/Children Protection Enquiry Co-ordinator at their sole discretion may as result of the information provided Comensura or other parties initiate an Adult/Children Protection investigation and/or a formal enquiry.  Comensura shall, and shall require the Panel Vendor to, provide all information requested without delay so that the investigation/enquiry may be completed.

23.4 Comensura and/or the Panel Vendor will be granted observer status in any investigation/enquiry afforded and will be notified of the outcome.  Comensura/Panel Vendor should act on any outcome without delay.

23.5 An Investigation/enquiry into abuse by their nature will require the release of personal information regarding Service User and Royal Borough staff and Temporary Workers.  Temporary Workers terms of engagement shall include a consent provision for the release of information that is necessary for the investigation/enquiry to take place.

23.6 Where an investigation by the Royal Borough, Comensura or a Panel Vendor indicate that there are concerns which should be reported to a statutory register (including but not limited to POVA, POCA and ISA) such concerns shall be registered even if the Temporary Worker no longer works for any of the parties.

24 Intellectual Property Rights

24.1 Comensura acknowledges and agrees that the Royal Borough shall (as between Comensura and the Royal Borough own all Work Product.  Comensura shall require each Panel Vendor to procure that each Temporary Worker shall irrevocably assign all Intellectual Property Rights worldwide in or relating to his Work Product to the Royal Borough.

24.2 Prior to undertaking any Assignment with the Royal Borough, Comensura shall require that the Panel Vendor ensures each Temporary Worker shall execute an assignment of such Intellectual Property Rights to the Royal Borough in the format attached to the Panel Vendor Agreement as may be amended from time to time.
21.3
Comensura will ensure that any relevant information stored on their technological solution regarding workers will be transferred to any subsequent alternative provider at the end of this arrangement, where it is necessary for the smooth transition between providers.

25 Employment Regulations 

25.1 It is agreed by the parties that the terms of the European Acquired Rights Directive 77/187 and/or the Transfer of Undertakings (Protection of Employment) Regulations 1981 (The TUPE Regulations) as amended may apply to this Agreement upon its termination.

25.2 At any time during or up to 2 years after the expiration or termination of this Agreement Comensura will ensure that it provides and it shall require the Panel Vendor provides upon request by the Royal Borough such information as may be reasonably required to comply with the TUPE Regulations for disclosure to third parties intending to submit tenders or otherwise offering to enter into any subsequent contract for the provision of the Service.

25.3 The information to be provided in accordance with Clause 25.2 may include but shall not be limited to:-

25.3.1 number of staff, including supervisory and administrative staff, employed by Comensura and Panel Vendor employed in the provision of the Service;

25.3.2 the terms and conditions of employment of those staff; and

25.3.3 any other information in relation to those staff as may reasonably be required by the Royal Borough under this Clause 25 or generally to comply with its statutory obligations.

25.4 In the event that the Royal Borough seeks the information described in Clause 25.3 in connection with the re-tendering or other re-provision of the Service the Royal Borough shall be entitled to pass any information supplied to it by Comensura/Panel Vendor to other persons selected to tender or otherwise provide the Service PROVIDED THAT it shall only do so on condition that such other persons undertake to only use the information supplied for the purposes of submitting a tender or otherwise providing the Services.

25.5 Comensura will ensure that it shall cooperate, and that it requires the Panel Vendor to co-operate, and where relevant do its utmost so as to secure the proper and efficient transfer of any relevant employees.  Comensura shall require that the Panel Vendor shall, consult with the representatives of a recognised trade union or elected employee representatives or any other body with jurisdiction in respect of any transfer of any of the Temporary Workers.

25.6 Any transfer under this Clause 25 shall be without prejudice to any fee calculated in accordance with Schedule 1, Paragraph 11.

26 Indemnities

26.1 Comensura shall be liable for, and shall indemnify the Royal Borough against any expense, liability, loss, claim or proceedings in respect of personal injury to or death of any person or any injury or damage whatsoever to any property real or personal or any loss or damage caused by Comensura for failing to act in accordance with Good Industry Practice in so far as such injury or damage is directly caused by a breach by Comensura of any provisions of this Agreement.

26.2 The Royal Borough shall be liable for, and shall indemnify Comensura against any expense, liability, loss, claim or proceedings whatsoever arising in respect of personal injury to or the death of any person or loss or damage to property arising out of the Royal Borough’s negligence or any breach by the Royal Borough of any provision of this Agreement.

26.3 Comensura shall require the Panel Vendor to indemnify the Royal Borough for any expense, liability, loss, claim or proceedings in respect of personal injury to or death of any person or any injury or damage whatsoever to any property real or personal or any loss or damage caused by the Panel Vendor failing to act in accordance with Good Industry Practice, any breach of any statutory duty or any breach of the Panel Vendor Agreement.

26.4 For the avoidance of doubt, nothing in this Clause 26 shall require Comensura to indemnify the Royal Borough to the extent that any expense, liability, loss, claim or proceedings whatsoever is caused by any direct instructions from the Royal Borough or by the absence of appropriate supervision and/or control from the Royal Borough over a Temporary Worker.

27 Insurance 

27.1 Comensura shall take out and maintain the following insurance no less than:-

27.1.1 Professional Indemnity:
 
£2,000,000 

27.1.2 Public Liability:


£5,000,000

27.1.3 Employers Liability:

£10,000,000

27.2 The cover shall be for any one occurrence.

27.3 Comensura shall require that the Panel Vendors take out and maintain professional indemnity insurance and employers and public liability insurance in amounts no less than the minimum coverage listed in Schedule 5 (Insurance Requirements).

27.4 Comensura shall produce upon request by the Royal Borough a copy of the policies affecting the insurances referred to in this Clause 27 together with documentary evidence that such insurances are properly maintained.

28 Extension

28.1 At any time during the Agreement or Framework Extension Period the Royal Borough may request an extension, subject to the cumulative total of such extensions not exceeding twenty four (24) months.

28.2 Comensura shall notify the Royal Borough twenty (20) working days of an extension request of their willingness to agree to the extension.  Unless otherwise agreed under the Change Management Process the conditions governing such extension shall be those ruling at the time of Comensura’s acceptance.

29 Termination 

29.1 Either party may terminate this Agreement at any time after the Framework Start Date:

(a) by giving not less than three (3) calendar months written notice of termination to the other party;

(b) by giving not less than one (1) calendar months written notice if either party commits a material breach of this Agreement and fails to remedy such breach (if capable of remedy) within ten (10) working days following receipt of written notice from the other party specifying the breach; or

(c) by written notice if an Insolvency Event occurs in relation to the other party.

29.2 If either party terminates this Agreement in accordance with its terms, it shall incur no liability to the other party as a result of such termination.

30 Assignment and Sub-Contracting

30.1 Subject to Clause 30.2 below, neither party may assign, sub-license, transfer or otherwise dispose of any of its rights, transfer or otherwise dispose of any of its obligations under this Agreement without the prior written consent of the other, which shall not be unreasonably withheld or delayed.

30.2 For the avoidance of doubt, Clause 30.1 shall not apply in relation to Comensura's sub-contractual obligations under the Panel Vendor Agreements.

31 Royal Borough Partners Provision

31.1 From time to time the Royal Borough enters into partnership arrangements with other statutory authorities in undertaking its strategic functions.  In principal Comensura agrees that this Agreement may be extended to cover such partnership arrangements.

31.2 In the event that:-

31.2.1 The scope of the Services exceeds that envisaged under this Agreement adjustment to the Management Fee will be considered prior to implementing Clause 31.1; and/or

31.2.2 The account function is being undertaken by the partner organisation prior to implementing Clause 31.1 how the accounting function will be administered will be agreed between the Royal Borough and Comensura.

32 Force Majeure

32.1 Neither party shall be liable to the other for any delay or non-performance of its obligations under this Agreement arising from any cause beyond its reasonable control including, without limitation, any of the following: act of God, governmental act, war, fire, flood, explosion or civil commotion.  Subject to the affected party promptly notifying the other party in writing of the cause and the likely duration of the cause, the performance of the affected party's obligations, to the extent affected by the cause, shall be suspended during the period that the cause persists provided that if performance is not resumed within three (3) months after that notice the other party may by notice in writing terminate this Agreement.

33 Limitations of Liability

33.1 Notwithstanding anything to the contrary in this Agreement, nothing in this Agreement shall exclude, restrict or limit either party's liability for death or personal injury resulting from its negligence.

33.2 Notwithstanding Clause 33.1 above, the parties liability to each other under or in connection with this Agreement or otherwise, whether arising under contract, tort, negligence, breach of statutory duty or otherwise shall not exceed the sum of £2,000,000 (two million pounds).

33.3 All warranties, representations, guarantees, conditions and terms, other than those expressly set out in this Agreement whether express or implied by statute, common law, trade usage or otherwise and whether written or oral are hereby expressly excluded to the fullest extent permissible by law.

33.4 No party shall in any circumstances, other than fraud or wilful default by that party, be liable for any claim, whether arising in common law, tort (which shall include actions brought in negligence and/or nuisance), statute or otherwise, for loss of profit or revenue, consequential, economic, special or indirect loss.

34 Offer of employment

34.1 Save for any other provision of this Agreement or as may be required under Applicable Legislation, the parties agree that no Temporary Worker shall be or become an employee of the Royal Borough, or Comensura for any purpose and that no Temporary Worker shall be entitled to exercise any rights, or seek any benefit, accruing to the regular employees of the Royal Borough, or Comensura by virtue of the Services rendered by Comensura or an Associated Company of Comensura to the Royal Borough, or an Associated Company of the Royal Borough or otherwise.

35 Rights of Third Parties

35.1 Save as provided in Clause 35.2, the parties do not intend any term of this Agreement to be enforceable pursuant to the Third Party Rights Act.

35.2 A Panel Vendor may not take any steps to enforce all or any of their respective rights under this Agreement, unless it has first delivered to the Royal Borough a written undertaking expressed to be irrevocable and for the sole benefit of the Royal Borough to submit to the exclusive jurisdiction of the English courts to settle any disputes which may arise out of or in connection with this Agreement.

36 Agreement

36.1 This Agreement constitutes the whole agreement between the parties and supersedes other prior promises, representations, undertakings or implications whether oral or in writing in relation to the subject matter of this Agreement and the Royal Borough and Comensura hereby acknowledge that save as expressly provided in this Agreement has not been entered into in reliance upon any representation.

36.2 Save as expressly provided in this Agreement, this Agreement may be varied only by agreement in writing between the parties in accordance with Clause 36.3 and no other act or omission by the Royal Borough or Comensura as the case may be shall be construed as an acceptance by that party of any other terms whatsoever.

36.3 No servant or agent of the Royal Borough, or Comensura has any authority to make any representation, give any warranty relating to the subject matter of this Agreement or agree to any variation of this Agreement unless such representation, warranty or variation is expressed in writing and signed on behalf of the Royal Borough, and Comensura by a director or such other authorised person.

37 Notices

37.1 All notices and other communications relating to this Agreement:

(a) shall be in English and in writing;

(b) shall be delivered by hand or sent by post;

(c) Subject to Clause 37.1(d), shall be delivered or sent to the party concerned at the relevant address or number, as appropriate, and marked all as shown in Clause 37.2, subject to such amendments as may be notified from time to time in accordance with this Clause by the relevant party to the other party, except that no party may so notify an address outside England and Wales;

(d) may in the case of any claim form, judgment or other notice of process on Comensura be delivered or sent to its registered office from time to time or on the Royal Borough be delivered or sent to the address referred to in Clause 37.2; and

(e) shall take effect:

(i) if delivered, upon delivery;

(ii) if posted, at the earlier of the time of delivery and (if posted in the United Kingdom by first class registered post) 10am on the second business day after posting

provided that if any communication would otherwise become effective on a non-business day or after 5pm on a business day, it shall instead become effective at 10am on the next business day.

37.2 The initial details for the purposes of Clause 37.1 are:-

Party:


Comensura Limited
Address:
800 The Boulevard, Capability Green, Luton, Bedfordshire LU1 3BA
Marked for the attention of:
Mike Trevor
Party:
The Royal Borough of Kensington and Chelsea
Address:

The Town Hall, Hornton Street, London, W8 7NX

Marked for the attention of:
George Bishop
37.3 A party may notify the other party to this Agreement of a change to its name, relevant addressee or address for the purposes of Clause 37.2 provided that (a) no party may notify an address outside England and Wales and (b) a notification shall only be effective on the date specified in the notification as the date on which the change is to take place, or, if no date is specified or the date specified is less than fifteen (15) working days after the date on which notice is given, the date falling fifteen (15) clear working days after notice of the change has been given.

38 Taxes including VAT

38.1 Unless otherwise stated, each cost, fee, payment and charge payable by the Royal Borough under or in relation to this Agreement is exclusive of any applicable value added tax (or any successor tax or equivalent local tax) which will be added and shall be payable by the Royal Borough in accordance with the law applicable from time to time against receipt of an appropriate invoice.

39 Invalidity

39.1 If all or any part of any provision of this Agreement shall be or become illegal, invalid or unenforceable in any respect, then the remainder of such provision and/or all other provisions of this Agreement shall remain valid and enforceable and the remaining liabilities of the parties under this Agreement shall not be affected or impaired.

40 Governing law and jurisdiction

40.1 This Agreement shall be governed by and construed in accordance with English Law.

40.2 The English Courts shall have sole and exclusive jurisdiction to determine all claims, actions, disputes and/or demands in connection with this Agreement.

41 Data Protection

41.1 Each party shall ensure that it complies with all the obligations imposed on it by the Data Protection Act 1998 (“the Act”) and that neither it nor any of its employees or agents does anything which breaches the provisions of the Act including any subsequent amendments and European Directives or regulations relating to the Act.

41.2 Without prejudice to the generality of this Clause 41 each party shall ensure that neither it not any person employed or engaged by it transfers or cause to be transferred any personal data relating to the other party to any country or territory outside the European Economic Area.

42 Dispute Resolution

42.1 Unless the Agreement has already been terminated Comensura must in every case continue with the provision of the Service.

42.2 If there is a dispute or difference concerning the interpretation or operation of this Agreement then either party may notify the other that it wishes the dispute to be referred to a meeting of the Authorised Officer and the Contract Manager to resolve, negotiating on the basis of good faith.

42.3 If after 20 working days (or such longer period as both parties may agree) of the date of the notice referred to in Clause 42.2 the dispute has not been resolved then either party may notify the other that it wishes the dispute to be referred to a meeting of their senior representatives to resolve, negotiating on the basis of good faith.

42.4 In the event of any dispute arising between the parties in connection with this Agreement, which cannot be settled by negotiation, the parties shall in good faith seek to resolve that dispute through mediation under the auspices of the Centre for Effective Dispute Resolution (the Mediator).

42.5 The Mediator shall determine the rules and procedures by which the mediation shall be conducted save that:-

42.5.1 
each party shall be entitled to make a written statement of its case to the Mediator prior to the commencement of the mediation provided that such statement shall be provided to the Mediator not less than 10 working days or such other period as may be agreed by the Mediator before the mediation is to commence; and

42.5.2 
within 10 working days of the conclusion of the mediation the Mediator shall provide a written report to the parties which report shall set out the nature of the dispute and the nature of its resolution if any; and

42.5.3 
the mediation shall take place in private and the agreed conclusion shall be confidential.

42.6 The Mediator shall be entitled to be paid his reasonable fee, which the parties shall pay in equal shares.

42.7 Subject to Clause 42.8 below if the dispute is not resolved within thirty (30) working days from when the mediation was instituted, or if agreement on the appointment of a mediator cannot be reached within fifteen (15) working days of one party requesting mediation, the dispute may be litigated by either party.

42.8 Either party shall be entitled to commence litigation where there is a genuine emergency or other cause for concern which only the courts have jurisdiction to resolve (a list of emergencies includes but shall not be limited to a situation where a party seeks a remedy of specific performance, injunctive relief or where a party is at risk of breaching a statutory duty or another contract).

The parties have shown their acceptance of the terms of this Agreement by executing it below.

EXECUTION

THE COMMON SEAL OF THE MAYOR
)

AND BURGESSES OF THE ROYAL

)

BOROUGH OF KENSINGTON AND 
)

CHELSEA was hereunto affixed

)

in the presence of:-


)

Signed as a DEED by

Name of Company

COMENSURA LIMITED
Registered Office

800 The Boulevard, Capability Green, Luton, 

Bedfordshire LU1 3BA
Acting by a Director and its Secretary or two Directors:

Director 


…………………………………………………. (signature)

Director/Secretary 

…………………………………………………. (signature)







