Directors’ Compliance Statements

Will They Apply to You?

Introduction

Section 45 of the Companies (Auditing and Accounting) Act 2003 will, when operative, introduce a new obligation on the Directors of certain companies to prepare a Compliance Policy Statement and an Annual Compliance Statement for inclusion in the Directors’ Report that accompanies the company’s audited financial statements.  

To whom will this obligation apply?

This obligation will only apply to a minority of company Directors, specifically those of:

· all public limited companies (whether listed or not) and

· all private companies limited by shares whose turnover exceeds €15.23 million or whose balance sheet total exceeds €7.6 million.

However, all Directors are expected to ensure that they and their companies comply with their legal obligations at all times.

Compliance with what?

The Directors’ Compliance Statements will report on compliance with the company’s ‘relevant obligations’.  This term is defined as:

· the Companies Acts;

· tax law and

· any other enactments that provide a legal framework within which the company operates and that may materially affect the company’s financial statements.

Why has this obligation been introduced?

This requirement has arisen as a result of the recent disclosures of widespread non-compliance with tax, company and other legislation by banks and other companies.   

Why are there two Compliance Statements?
The Compliance Policy Statement looks forward to identify what policies, arrangements and procedures are in place to secure the company’s compliance with its present and future relevant obligations.  Specifically, Directors will be required to provide details of:

· the company’s policies respecting compliance with its relevant obligations;

· the company’s internal financial and other procedures for securing compliance with its relevant obligations;

· the company’s arrangements for implementing and reviewing the effectiveness of the company’s policies and procedures.

In contrast, the Annual Compliance Statement looks back to report on the company’s compliance with its relevant obligations in the preceding financial year.  Specifically, Directors will be required to:

· acknowledge that they are responsible for securing the company’s compliance with its relevant obligations;

· confirm that the company has internal financial and other procedures in place designed to secure compliance with the company’s relevant obligations or, if this is not the case, specify the reasons;

· confirm that they have reviewed the effectiveness of the company’s procedures during the year or, if this is not the case, specify the reasons and

· specify whether, based on the company’s procedures and their review of those procedures, they are of the opinion that they have used ‘all reasonable endeavours’ to secure the company’s compliance with its relevant obligations or, if this is not the case, specify the reasons.

Do Auditors have a role?

Yes.  The company’s Auditors must annually review the Directors’ Compliance Statements in order to determine if, in their opinion, the Statements are ‘fair and reasonable’.  This opinion must be associated with the Auditors’ Report on the company’s audited financial statements.

Is Guidance available?

Yes.  The Directors’ Guidance deals, among other things, with the following matters:

· which companies will be subject to the new compliance obligation;

· what reporting requirements will apply to the relevant Directors;

· how Directors might identify the legislation on which they will have to report;

· what internal financial and other procedures might be put in place to secure compliance;

· how Directors might review the effectiveness of these control procedures;

· what is expected of Directors in reporting that they have used ‘all reasonable endeavours’ to secure compliance;

· an overview of the role of the company’s auditors in determining whether the Directors’ compliance statements are ‘fair and reasonable’ and
· the consequences of non-compliance with these provisions.
The Directors’ Guidance is available from the ODCE website at www.odce.ie or on request from the Office at info@odce.ie, (01) 8585800 or Lo-call 1890 315 015.  
The related Guidance for Auditors is available from the Auditing Practices Board website at www.frc.org.uk/apb. 

At the time of writing (October 2004), both sets of Guidance are available in draft form, but this Guidance is expected to be finalised before the end of 2004.

When will this take effect?

At the time of writing, the Minister for Trade and Commerce has not yet made a decision on the commencement date.  However, this decision is expected before the end of 2004.

