[image: image1.png]OR2015 | 10th International Conference on Open Repositories
June 8-11, 2015, Indianapolis, Indiana, USA





DMCA takedown notices: managing practices from the perspective of institutional repositories
· Simone Sacchi — Columbia University, Center for Digital Research and Scholarship  — ssacchi@columbia.edu (primary contact)

· Kathryn Pope — Columbia University, Center for Digital Research and Scholarship — kpope@columbia.edu 

· Katie Fortney — University of California, California Digital Library —katie.fortney@ucop.edu  

· George Porter — California Institute of Technology, Caltech Library —george@library.caltech.edu
· Donna L. Ferullo — Purdue University, University Copyright Office —ferullo@purdue.edu
· Session Type (select one)
· ✔ Panel
· Presentation
Abstract
A Digital Millennium Copyright Act (DMCA) takedown notice can result in a time-consuming and confusing process for a repository manager. The rights and responsibilities of the repository and the copyright claimant are often clouded by historical changes in copyright law, variations in the law of different countries, and commonly held misconceptions about copyright ownership. 

This panel presents an opportunity for repository managers to strategize about best approaches to DMCA takedown notices. The panelists--representing repositories varying in size, scope, and staffing--will recount their experiences with takedown notices, outlining steps taken and policies implemented in response, and evaluating the effectiveness and implications of different philosophical and practical approaches. 


The organizers aim to empower repository managers to more proactively respond to takedown notices with an increased understanding of their options under the DMCA.
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Audience
The intended audience for this panel are repository managers, in particular those that, directly or indirectly, engage with depositors and other stakeholders in the issues and opportunities surrounding the copyright of submitted materials.
Background
DMCA takedown notices are a very real possibility for institutional repositories operating within an open access environment, and as shown by the experiences of repository staff who have grappled with them, these notices can result in a time-consuming and confusing process. Addressing a takedown notice may require 1) the involvement of other offices within an organization, in particular those responsible for copyright policies and procedures, and 2) potentially onerous communication exchanges with the involved stakeholders. The panel organizers believe the time has come for an open discussion that asks: How do DMCA takedown notices--both the anticipation of receiving them and the reality of dealing with them--impact the ability of open repositories to fulfill their missions?
Presentation content
This panel, organized by the Center for Digital Research and Scholarship, Columbia University in partnership with the California Digital Library, the CalTech Library, and the University Copyright Office at Purdue University, explores issues and opportunities repository managers face when contending with DMCA takedown notices. The panelists will recount their experiences with the intent of engaging the community in evaluating the effectiveness and implications of different philosophical and practical approaches to takedown notices. 

Following is a summary description of the individual panelists’ contributions:

Simone Sacchi & Kathryn Pope — Columbia University
Columbia University’s institutional repository, Academic Commons, provides access to over 14,500 research outputs from Columbia and its affiliated institutions. Academic Commons is perceived by many researchers and scholars at Columbia as a value-added preservation and dissemination channel for their original, published research and scholarship, as well as other research outputs. Recently, Academic Commons received a series of takedown notices from commercial and society publishers regarding content that was self deposited by our constituents. Many of these notices were not supported by documentary evidence of copyright ownership. The Academic Commons team, in collaboration with the Copyright Advisory Office and the Office of the General Counsel, is developing policies and procedures to streamline the DMCA notification process. We are enhancing our policies and protocols to ease the communications burden and decision making about appropriate responses. The emerging framework takes into consideration current copyright law and responsibility and liability at the repository and university level, while also respecting depositor intent.  

Katie Fortney — University of California
Approximately eleven years and 20 million views after its launch, eScholarship, the open access repository for the University of California, received its first batch DMCA takedown notices. The DMCA requires that the California Digital Library, which manages the repository, act expeditiously in evaluating the notices and removing access to the targeted articles if the notices are valid. The DMCA also requires that the user who originally uploaded the article be notified promptly. That communication benefited from valuable input from both the university’s lawyers and campus library staff; the latter made themselves available as a resource for targeted authors who had further questions. CDL attempted to use the occasion as an opportunity to educate authors about their rights under publication contracts and the DMCA’s counter-notice provisions. Then, because institutional repositories as a target of DMCA takedown notices are a relatively recent development, as are DMCA takedown notices targeted at content uploaded by an author of that content, CDL publicly shared the information about the occurrence with the community, through the Chilling Effects project and on the University of California Office of Scholarly Communication’s blog.

George Porter — California Institute of Technology
CaltechAUTHORS (http://authors.library.caltech.edu/) has been in operation since 2001 and contains over 50,000 records, ~75% of which include publicly accessible files. There have been more than 6,000,000 file downloads since July 2008. DMCA takedown notices come into campus in at least four different channels – direct to faculty, or organizationally through campus computing, the Office of General Counsel (OGC), and the Caltech Library. From whichever channel the notice arrives, as a campus it has been decided to have the Library take the lead in evaluating the legitimacy of the notice and to prescribe whatever actions, if any, are necessary to achieve legal compliance. The Library works with affected faculty to take corrective action, when justified, educating faculty on their contractual obligations with publishers and offering the institutional repository, CaltechAUTHORS, as a safe haven, where copyright obligations will consistently be reviewed and enforced on behalf of the authors. This provides a win/win/win/win scenario for the affected individuals, relieves the burden of investigation from campus computing and the OGC, and drives traffic into CaltechAUTHORS.

Donna Ferullo — Purdue University
DMCA takedown notices are received through the central information technology department at Purdue. The Director of the University Copyright Office (UCO) is the DMCA agent for the university. The UCO is organizationally part of the Libraries and the Director is faculty as well as liaison to the University General Counsel. The Director monitors the DMCA notices received but does not handle the actual processing of the takedowns. To date, e-Pubs, Purdue’s institutional repository, has not received any takedown notices. However, in the event such a notice is received, the Director will work closely with the repository manager and the depositor to ascertain the accuracy of the complaint and to determine the appropriate course of action.

Conclusion
Digital Millennium Copyright Act (DMCA) notices received by institutional repositories are indicative of rapid and transformative changes in scholarly communication practices, where new environments allow for unprecedented opportunities for sharing research and scholarship. Unfortunately, stakeholders in the scholarly communication system are not always aware of the copyright implications presented by these new opportunities. Changes and variations in copyright law, the fast pace of technological change, and competing stakeholder interests all contribute to the confusion. 

In light of this complex state of affairs, the panel organizers aim to empower repository managers by illuminating different approaches to Digital Millennium Copyright Act (DMCA) takedown notices. The panelists’ experiences with, and preparations for, these notices illustrate a range of strategies that can be employed by repository managers in their efforts to comply with the law while not being cowed by it, and to be effective advocates for open content.
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