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ONE BTC LLC


OPERATING AGREEMENT


THIS Operating Agreement (this “Agreement”) is entered into as of the ____ day of ________, 2012, by and between MMU, LLC, a Colorado limited liability company (“MMU”), JEKA INVESTMENTS, LLC, a Colorado limited liability company, (“JEKA”) and FLYWHEEL INDUSTRIES, LLC, a Colorado limited liability company (“Flywheel”) as Members of One BTC LLC, a Colorado limited liability company (the “Company”).  The parties are sometimes also referred to herein collectively as the "Members" and individually as a "Member".


ARTICLE I


FORMATION OF THE LIMITED LIABILITY COMPANY


1.1
Formation.  The Company was formed on ________ __, 2012 by filing the required Articles of Organization pursuant to the Colorado Limited Liability Company Act (the “LLC Act”) with the Colorado Secretary of State.  If there is a conflict between the provisions of this Agreement and the LLC Act, this Agreement shall control, except to the extent any provisions of this Agreement are expressly prohibited or ineffective under the LLC Act or other applicable law.  If there is a conflict between this Agreement and the Articles of Organization, the provisions of the Articles of Organization shall control.


1.2
Business.  The business of the Company shall be (a) to own and develop for rental a 187,560 square foot portion of Lot 2, Block 1, Replat C, BOULDER TECH CENTER, County of Boulder, State of Colorado (such portion, the "Property" and the Property together with the remainder of such Lot 2, “Lot 2”) and (b) to do all other acts now or hereafter permitted by law.  The Company is authorized to conduct business both within and outside the State of Colorado.


1.3
Principal Place of Business.  The principal place of business of the Company shall be located at 6676 Gunpark Drive, Suite D, Boulder, Colorado 80301 or at such other place or places as the Managers may from time to time determine.


ARTICLE II


DEFINITIONS


The following terms shall have the following meanings:


2.1
Code.  The "Code" shall mean the Internal Revenue Code of 1986, as amended from time to time.


2.2
Regulations.  The "Regulations" shall mean the permanent, proposed or temporary regulations of the Department of the Treasury under the Code as such regulations may be lawfully changed from time to time.


2.3
Assignee.  An "Assignee" shall mean a person to whom a Membership Interest has been transferred who has not been admitted as a Member.


2.4
Net Income or Loss.  "Net Income or Loss” shall mean an amount equal to the Company's taxable income or loss for each taxable year, determined in accordance with Section 703(a) of the Code (for this purpose, all items of income, gain, loss or deduction required to be stated separately pursuant to Section 703(a)(1) of the Code shall be included in taxable income or loss), with the following adjustments:

(a) any income of the Company that is exempt from federal income tax and not otherwise taken into account in computing Net Income or Loss shall be added to such Net Income;  and

(b) any expenditures of the Company described in Section 705(a)(2)(B) of the Code and not otherwise taken into account in computing Net Income or Loss, shall be subtracted from such Net Income or Loss.



2.5
Sharing Ratios.  The "Sharing Ratios" of the Members shall be:



Flywheel



50%



JEKA




25%



MMU




25%

Such Sharing Ratios may be adjusted under Section 3.3


2.6
Capital Account.  "Capital Account" means, as of any given date, the Capital Contribution to the Company by a Member or Assignee as adjusted pursuant to Section 3.4.  


2.7
Capital Contribution.  "Capital Contribution" means any contribution to the capital of the Company in cash or property by a Member or Assignee whenever made.


2.8
Deficit Capital Account.  "Deficit Capital Account" means the deficit balance, if any, in a Capital Account as of the end of the taxable year, after giving effect to the following adjustments:

(a)
credit to such Capital Account any amount which such Member is obligated to restore under Section 1.704-1(b)(2)(ii)(c) of the Regulations, as well as any addition thereto pursuant to the next to last sentence of Sections 1.704-2(g)(1) and (i)(5) of the Regulations after taking into account thereunder any changes during such year in partnership minimum gain (as determined in accordance with Section 1.704-2(d) of the Regulations) and in the minimum gain attributable to any partner nonrecourse debt (as determined under Section 1.704-2(i)(3) of the Treasury Regulations); and

(b)
debit to such Capital Account the items described in Sections 1.704-(b)(2)(ii)(d)(4), (5) and (6) of the Regulations.

This definition of Deficit Capital Account is intended to comply with the provision of Treasury Regulations Section 1.704-1(b)(2)(ii)(d) and 1.704-2, and will be interpreted consistently with those provisions.


2.9
2Majority in Interest of the Members.  Each Member shall have a voting interest equal to his Sharing Ratio; provided, however, that neither a Member nor any successor shall have any vote from and after the Dissociation (as defined in Section 2.10) of such Member or after a transfer of such Member's interest pursuant to Article X.  Majority in Interest shall mean Members with aggregate voting interests of more than fifty percent (50%) of the total voting interests of all Members from time to time.


2.10
Dissociation.  “Dissociation” means the death, retirement, resignation, expulsion, bankruptcy, or dissolution of a Member or the occurrence of any other event which terminates the continued membership of a Member in the Company.  For purposes of this Agreement, a Member shall be considered bankrupt if an order for relief under any bankruptcy or insolvency statute has been entered against him.  A Member that is a limited liability company, corporation or a partnership shall be considered dissolved upon legal dissolution thereof (excluding any dissolution of a partnership caused by the withdrawal or death of its general partner, provided that the partnership is promptly continued or reconstituted under applicable law).

ARTICLE III


CAPITAL CONTRIBUTIONS


3.1
Initial and Secondary Capital Contributions.  The initial capital for the Company shall be as set forth on Exhibit A-1 and each Member hereby agrees to contribute such assets as their respective initial capital contributions as set forth on Exhibit A-1.  The assets described on Exhibit A-1 shall constitute the original capital accounts of the Members.  Within ten (10) days after the execution of the Lease (as defined in Section 6.9(c) below) by the Company and the Tenant (as defined in Section 6.9(c) below), each Member agrees to make the capital contribution set forth next to its name on Exhibit A-2.  Such additional capital contributions are referred to herein as the “Secondary Capital Contributions”.  If the Lease is not executed within sixty days after the execution of this Agreement (or such longer period as the Members may unanimously agree in writing), the Company shall dissolve and no Member will be obligated to make its Secondary Capital Contribution.  If Secondary Contributions become due and a Member fails to make its Secondary Capital Contribution within the time it is due, the Company shall dissolve.


3.2
Additional Capital Contributions.  

(a) Optional Additional Capital.  3The Managers may call upon the Members to contribute their pro rata share, as determined by their Sharing Ratio, of additional capital, from time to time.  Such additional capital contributions shall be due within fifteen (15) days after receipt of written notice from the Company.  A Member may choose not to pay its share of the call, but failure by any Member to pay any assessment of additional capital shall cause the provisions set forth in Section 3.3 below to become operable.  

(b) Mandatory Additional Capital.  In the event that the Tenant exercises any right it may have under the Lease to lease the portion of Lot 2 not included in the Property, MMU and JEKA shall contribute the remainder of the Lot 2 to the Company at an agreed value (the “Agreed Value of the Additional Land”) as of the date of the contribution of the remainder of Lot 2.  The Agreed Value of the Additional Land shall be $10.00 per square foot during the first year after the date of the certificate of occupancy (or similar documentation indicating the substantial completion of the Building) (the “Substantial Completion Date”) and shall increase each year on the anniversary of the Substantial Completion Date.  The increase on the first five anniversaries of the Substantial Completion Date shall be three percent (3%) of the Agreed Value of the Additional Land in effect for the prior year.  On the sixth anniversary, the Agreed Value of the Additional Land shall increase by a percentage of the Agreed Value of the Additional Land in effect for the prior year equal to the percentage increase in the Consumer Price Index for All Urban Consumers (CPI-U) for the Denver-Boulder-Greeley, Colo., metropolitan area for the period between the 5th anniversary and the sixth anniversary of the Substantial Completion Date but no less than 2% nor more than 5%.  For example, if MMU and JEKA contribute the remainder of Lot 2 to the Company on the third anniversary of the execution of this Agreement, the Agreed Value of the Additional Land would be at $10.93 per square foot of land contributed.  Upon the contribution of the remaining portion of Lot 2, Flywheel shall contribute cash equal to the amount of the Agreed Value of the Additional Land as calculated pursuant to this Section 3.2(b).


3.3
Failure to Contribute Additional Capital.



(a)
Contributions for Noncontributing Members.  If any Member is unable or unwilling to make any or all of its proportionate contribution pursuant to Section 3.2, the difference between its proportionate contribution under Section 3.2 and the sum, if any, which he actually contributes is his "Capital Shortfall".  The other Members, if able and willing to do so, may make a contribution in excess of their proportionate share of said required additional funds or assets in order to eliminate the Capital Shortfall.  All contributions to be made hereunder shall be paid or contributed within forty-five (45) days from the date the contribution was due.



(b)
Contributions Treated as Capital.  4All contributions to the Company pursuant to Section 3.3(a) shall be treated as additional capital of the Company.  All funds or assets contributed by a Member pursuant to Sections 3.2 and 3.3(a) shall be allocated to its Capital Account.  After such Section 3.2 and 3.3(a) contributions are made, each Member's Sharing Ratio shall be recomputed in accordance with the formula below, after first allocating to the Capital Accounts all contributions made pursuant to Section 3.3(a).  The resulting Sharing Ratio shall supersede the share of such Member as set forth in Section 2.5. 

Step 1:

A

x D = X




   B + C

Step 2:

The Sharing Ratio of the Non-Contributing Member minus X equals the New Sharing Ratio of the Non-Contributing Member.  Likewise the Sharing Ratio of the Contributing Members plus X equals the collective New Sharing Ratio of the Contributing Members.


Where:

A =
Additional Capital Contribution required from such Non-Contributing Member

B =
Total Additional Capital Contributions required from all Members in the aggregate

C =
Total Previous Contributions required from all Members in the aggregate

D =
Dilution factor which is equal to 150%

X =
Percentage points by which the existing Sharing Ratio of the Non-Contributing Member shall be reduced and the existing Sharing Ratio of the Contributing Member(s) shall be increased.


3.4
Capital Accounts.  



(a)
A separate Capital Account will be maintained for each Member and Assignee.  The respective Capital Accounts of each Member and Assignee will be increased by (1) the amount of money contributed by such Member to the Company; (2) the fair market value of property contributed by such Member or Assignee to the Company (net of liabilities secured by such contributed property that the Company is considered to assume or take subject to, as provided by Section 752 of the Code); (3) allocations to such Member or Assignee of Net Income; and (4) any items in the nature of income and gain which are specially allocated to the Member or Assignee pursuant to Sections 5.2(a), 5.2(b), 5.2(c), 5.2(d), 5.2(e) and/or 5.2(j).  The Capital Account of each Member or Assignee will be decreased by (1) the amount of money distributed to such Member or Assignee by the Company; (2) the fair market value of property distributed to such Member or Assignee by the Company (net of liabilities secured by such distributed property that such Member or Assignee is considered to assume or take subject to, as provided by Section 752 of the Code); (3) any items in the nature of deduction and loss that are specially allocated to the Member or Assignee pursuant to Sections 5.2(a), 5.2(b), 5.2(c), 5.2(d), 5.2(e) and/or 5.2(j); and (4) allocations to such Member or Assignee of Net Loss.



(b)
In the event of a sale or exchange of a Membership Interest in the Company, the Capital Account of the transferor shall become the Capital Account of the transferee to the extent it relates to the transferred Membership Interest in accordance with Section 1.704-1(b)(2)(iv) of the Regulations.



(c)
The manner in which Capital Accounts are to be maintained pursuant to this Section 3.4 is intended to comply with the requirements of Section 704(b) of the Code and the Regulations promulgated thereunder.  If, in the opinion of the Company's accountants, the manner in which Capital Accounts are to be maintained pursuant to the preceding provisions of this Section 3.4 should be modified in order to comply with Section 704(b) of the Code and the Regulations thereunder, then, notwithstanding anything to the contrary contained in the preceding provisions of this Section 3.4, the method by which Capital Accounts are maintained shall be so modified; provided, however, that any change in the manner of maintaining Capital Accounts shall not materially alter the economic agreement between or among the Members and Assignees.



(d)
No Member or Assignee shall have any liability to restore all or any portion of a deficit balance in such Member's or Assignee's Capital Account.


3.5
Withdrawal or Reduction of Members' Contributions.



(a)
A Member or Assignee shall not receive out of the Company's property any part of his Capital Contribution until all liabilities of the Company, except liabilities to Members on account of their Capital Contributions, have been paid or there remains property of the Company sufficient to pay them.



(b)
A Member, irrespective of the nature of his Capital Contribution, has only the right to demand and receive cash in return for his Capital Contribution; provided, however, no Member or Assignee shall be entitled to a return or withdrawal of any part of such Member's or Assignee's Capital Contribution, or similar distribution, except as provided in this Operating Agreement.


3.6
Payments by the Company.  All costs and expenses of the Company shall be paid from its funds.

3.7
Proportional Hold-Harmless.  It is recognized by the Members that in order to obtain the necessary loans needed to carry on the purposes of the Company, it may be necessary for the Members and their individual principals to execute loan agreements which call for individual or joint and several liability by way of personal guarantees or otherwise.  Notwithstanding such individual liability to third parties, as among the Members, it is specifically understood and agreed that no Member or Members shall be forced to suffer any greater liquidated loss than is equal to their Sharing Ratio times the total loss of all Members.  Further, the Members hereby agree that those Members which suffer less than their proportional share of any liquidated loss shall contribute to the Members who bear greater than their proportional share of any liquidated loss.  In the event it becomes necessary for individuals affiliated with a Member to execute loan documents in connection with a loan to the Company which calls for individual or joint and several liability by way of personal guarantees or otherwise, the Members shall cause their affiliated individuals to execute, such documents and to enter into indemnification agreements with each other to the end that the individuals associated with MMU bear 25% of any loss, the individuals associated with JEKA bear 25% of any loss, and the individuals associated with Flywheel bear 50% of any loss.  The provisions of this Section 3.7 comprise a personal agreement among the Members and are not intended to benefit any third party.  Nothing herein shall be construed to give any other creditor of the Company any right it does not otherwise have, including the right to sue a Member who has guaranteed any Company debt before exhausting the assets of the Company.


ARTICLE IV


DISTRIBUTIONS TO MEMBERS


4.1
Frequency of Distributions.  5The Company may in the discretion of its Managers, but is not required to, distribute any Net Income periodically, on a pro rata basis determined by a Member's Sharing Ratio, after setting aside amounts required to establish and fund reasonable reserves against future costs and liabilities and any amount agreed by the Managers to be held for future investments.  In exercising their discretion, the Managers shall consider as an important factor (among several other factors), the desire of the Members to receive sufficient monies from distributions to pay the taxes they incur as a result of the Net Income of the Company.


4.2
Limitation Upon Distributions.  No distribution shall be declared and paid unless, after the distribution is made, the fair value of assets of the Company is in excess of all liabilities of the Company, except liabilities to Members or Assignees on account of their contributions.


ARTICLE V


ALLOCATIONS


5.1
Allocation of Profits and Losses.



(a)
Net Income and Loss shall be allocated to the Members in accordance with their Sharing Ratios.



(b)
The income or loss allocated to a Member each year under this Section 5.1 shall consist of a proportionate part of each item making up the profits and losses allocated under this Article V for the year.


5.2
Special Allocations of Capital Account and Certain Other Income Tax Allocations, Notwithstanding Section 5.1 Hereof.



(a)
In the event any Member or Assignee unexpectedly receives any adjustments, allocations, or distributions described in Sections 1.704-1(b)(2)(ii)(d)(4), (5) or (6) of the Regulations, which create or increase a Deficit Capital Account of such Member, then items of Company income and gain (consisting of a pro rata portion of each item of Company income, including gross income, and gain for such year and, if necessary, for subsequent years) shall be specially allocated to such Member or Assignee in an amount and manner sufficient to eliminate, to the extent required by the Regulations, the Deficit Capital Account so created as quickly as possible.  It is the intent that this Section 5.2(a) be interpreted to comply with the alternate test for economic effect set forth in Section 1.704-1(b)(2)(ii)(d) of the Regulations.



(b)
In the event any Member or Assignee would have a Deficit Capital Account at the end of any Company taxable year, the Capital Account of such Member shall be specially credited with items of income (including gross income) and gain in the amount of such excess as quickly as possible.



(c)
Notwithstanding any other provision of this Section 5.2, if there is a net decrease in the Company's minimum gain as defined in either Regulation Section 1.704-2(d) or Regulation Section 1.704-2(i)(4) during a taxable year of the Company, then, the Capital Accounts of each Member or Assignee shall be allocated items of income (including gross income) and gain for such year (and if necessary for subsequent years) equal to that Member's or Assignee's share of the net decrease in Company minimum gain.  This Section 5.2(c) is intended to comply with the minimum gain chargeback requirement of Section 1.704-2 of the Regulations and shall be interpreted consistently therewith.  If in any taxable year the Company has a net decrease in the Company's minimum gain, and if the minimum gain chargeback requirement would cause a distortion in the economic arrangement among the Members and Assignees and it is not expected that the Company will have sufficient other income to correct that distortion, then the CFO may in her discretion (and shall, if requested to do so by a Member) seek to have the Internal Revenue Service waive the minimum gain chargeback requirement in accordance with Regulation Section 1.704-2(f)(4).



(d)
Items of Company loss, deduction and expenditures described in Section 705(a)(2)(B) of the Code which are attributable to any nonrecourse debt of the Company and are characterized as partner (Member) nonrecourse deductions under Section 1.704-2(i) of the Regulations shall be allocated to the Members' Capital Accounts in accordance with said Section 1.704-2(i) of the Regulations.



(e)
Beginning in the first taxable year in which there are allocations of "nonrecourse deductions" (as described in Section 1.704-2(b) of the Regulations) such deductions shall be allocated to the Members or Assignees in the same manner as Net Income or Loss is allocated for such period.



(f)
In accordance with Section 704(c)(1)(A) of the Code and Section 1.704-1(b)(2)(i)(iv) of the Regulations, if a Member or Assignee contributes property with a fair market value that differs from its adjusted basis at the time of contribution, income, gain, loss and deductions with respect to the property shall, solely for federal income tax purposes (and not for Capital Account purposes), be allocated among the Members and Assignees so as to take account of any variation between the adjusted basis of such property to the Company and its fair market value at the time of contribution in accordance with the "traditional method" described in Section 1.704-3(b) of the Regulations.



(g)
Pursuant to Section 704(c)(1)(B) of the Code, if any contributed property is distributed by the Company other than to the contributing Member or Assignee within seven years of being contributed, then, except as provided in Section 704(c)(2) of the Code, the contributing Member or Assignee shall, solely for federal income tax purposes (and not for Capital Account purposes) be treated as recognizing gain or loss from the sale of such property in an amount equal to the gain or loss that would have been allocated to such Member or Assignee under Section 704(c)(I)(A) of the Code if the property had been sold at its fair market value at the time of the distribution.



(h)
In the case of any distribution by the Company to a Member or Assignee, such Member or Assignee shall, solely for federal income tax purposes (and not for Capital Account purposes), be treated as recognizing gain in an amount equal to the lesser of:



(i)
The excess (if any) of (A) the fair market value of the property (other than money) received in the distribution over (B) the adjusted basis of such Member's or Assignee's Membership Interest immediately before the distribution reduced (but not below zero) by the amount of money received in the distribution; or



(ii)
The Net Precontribution Gain (as defined in Section 737(b) of the Code) of the Member or Assignee.  The Net Precontribution Gain means the net gain (if any) which would have been recognized by the distributee Member or Assignee under Section 704(c)(1)(B) of the Code of all property which (1) had been contributed to the Company within seven years of the distribution, and (2) is held by the Company immediately before the distribution, had been distributed by the Company to another Member or Assignee.  If any portion of the property distributed consists of property which had been contributed by the distributee Member or Assignee to the Company, then such property shall not be taken into account under this Section 5.2(h) and shall not be taken into account in determining the amount of the Net Precontribution Gain.


(i)
All recapture of income tax deductions resulting from sale or disposition of Company property shall be allocated to the Member(s) or Assignee(s) to whom the deduction that gave rise to such recapture was allocated hereunder to the extent that such Member or Assignee is allocated any gain from the sale or other disposition of such property.  Any “unrecaptured Section 1250 gain” (as that term is defined in Section 1(h) of the Code) resulting from sale or disposition of Company property shall be allocated to the Member(s) or Assignee(s) to whom the deduction that gave rise to such gain was allocated hereunder to the extent that such Member or Assignee is allocated any gain from the sale or other disposition of such property.



(j)
Any credit or charge to the Capital Accounts of the Members or Assignees pursuant to Sections 5.2(a), 5.2(b), 5.2(c), 5.2(d), 5.2(e) and/or 5.2(j) hereof shall be taken into account in computing subsequent allocations of profits and losses pursuant to Section 5.1, so that the net amount of any items charged or credited to Capital Accounts pursuant to Sections 5.2(a), 5.2(b), 5.2(c), 5.2(d), 5.2(e) and/or 5.2(j) shall to the extent possible, be equal to the net amount that would have been allocated to the Capital Account of each Member or Assignee pursuant to the provisions of this Article V if the special allocations required by Sections 5.2(a), 5.2(b), 5.2(c), 5.2(d), 5.2(e) and/or 5.2(j) hereof had not occurred.


5.3
Accounting Principles.  The profits and losses of the Company shall be determined in accordance with accounting principles applied on a consistent basis.  It is intended that the Managers will elect those accounting methods which provide the Company and its Members with the greatest tax benefits.


ARTICLE VI


MANAGEMENT POWERS


6.1
Managers.  Management of the Company's business and affairs shall be vested in three Managers.  Each Member shall appoint one Manager.  The day to day business and affairs of the Company will be managed by the General Manager.  The General Manager shall be one of the three Managers and for all purposes under this Operating Agreement, the General Manager is a Manager.  MMU shall be the initial General Manager.  MMU shall continue to serve as the General Manager until such time as (i) the Members mutually agree that MMU shall cease to serve as General Manager, (ii) MMU is no longer a Member and Manager of the Company; (iii) MMU has been removed as General Manager pursuant to Section 6.5 hereof, or (iv) the Company is dissolved and wound up in accordance with the provisions of this Agreement.  Except as otherwise expressly provided in this Agreement, all decisions relating to the day to day business and affairs of the Company will be made by the General Manager in its discretion.


6.2
Number, Tenure, and Qualifications.  The number of Managers may be increased or decreased above or below three upon a vote of the Majority in Interest of the Members.  In such event, one third of any additional Managers shall be appointed by each Member.  Each Manager shall hold office until the next annual meeting of Members and until his successor shall have been appointed and qualified.  Managers need not be residents of the State of Colorado or Members of the Company.


6.3
Vacancies.  Any Manager's position to be filled by reason of a vacancy caused by the resignation, removal, dissolution, or death, of a Manager shall be appointed by the Member who appointed the Manager who resigned, was removed, dissolved, or died.  A Manager’s position to be filled by reason of a vacancy caused by an increase in the number of Managers shall be filled as provided in Section 6.2 above.  A Manager chosen to fill a vacancy shall hold office until the next annual meeting of Members and until his successor has been elected and qualified.  In the event that there is a vacancy in the General Manager position, the three Managers shall select the replacement from among the Managers by a majority vote of the Managers.

6.4
Compensation.  The Managers shall receive no compensation for managing the affairs of the Company, other than as set forth in Section 6.9 below.  The Managers shall be reimbursed upon presentation of proper invoices for any reasonable out-of-pocket costs incurred on the Company's behalf.  In addition, MMU and JEKA shall be reimbursed by the Company, or the Company shall directly pay invoices, for: (i) expenses incurred by them (whether incurred on behalf of the Company or on behalf of itself) both prior to and after the execution of this Operating Agreement, for organizational costs, including but not limited to attorneys fees incurred in the preparation of this Operating Agreement and other attorney’s fees and (ii) loans to the Company.  Such amounts shall be paid to MMU and JEKA together with interest at the rate of 5% per annum from the date of the loan or expenditure was made to the date paid or shall be paid directly to the person providing the service.


6.5
Removal of Manager.  A Manager may be removed at any time by the Member that appointed that Manager, with or without cause.  MMU may be removed as General Manager by the majority vote of the Members other than MMU at any time that (i) MMU materially violates its fiduciary responsibilities as a Manager of the Company; (ii)  MMU becomes a debtor in bankruptcy; (iii) MMU commits an act of fraud or gross negligence in its capacity as General Manager, or (iv) MMU engages in intentional and willful misconduct against the interests of the Company or any Member or breaches any agreement between MMU and the Company and fails to cure such breach within the applicable cure period.  Within ninety (90) days after the date on which the majority of the Members other than MMU learn of an event that would permit them to remove MMU as General Manager, they may notify MMU in writing that they will remove MMU as General Manager unless MMU cures the breach within thirty (30) days of MMU's receipt of the notice from the other Managers.  If MMU fails to cure the breach within that thirty (30) day period, then MMU shall be removed automatically as General Manager upon the expiration of the thirty (30) day period.  In addition to the grounds for removal of the General Manager set forth above, a General Manager other than MMU may be removed by the majority of the Managers at any time.

6.6
Powers of General Manager.  Except when otherwise directed by the unanimous vote of the other Managers and except where this Agreement specifically provides that a particular action of decision shall be made, approved or consented to by the Managers, and subject to Section 6.8 hereof, the General Manager shall have the powers conferred upon a sole manager by the Colorado Limited Liability Act, including but not limited to the following:  (i) the exclusive right to choose and hire employees; (ii) the exclusive right to manage and make decisions concerning development and construction of improvements on the Property provided however the General Manager shall not without the consent of the majority of the Managers deviate from the drawings and specifications for such improvements as set forth in the Lease unless (A) the Tenant agrees to pay any extra cost associated with the changes or (B) the unreimbursed extra cost does not exceed $5,000.00 per individual change or $50,000.00 in the aggregate and (C) any decrease in cost does not exceed $5,000.00 per individual change or $50,000.00 in the aggregate; and (iii) after completion of the Building (as defined in Section 6.9(c)) and subject to Section 6.9 below, the exclusive right to hire itself or an entity related to it to act as property manager so long as the compensation payable thereunder is reasonable and customary.

6.7
Duties of Managers.  The Managers shall perform their duties in good faith, in the best interest of the Company, and with such care as an ordinarily prudent person in a like position would use under similar circumstances.

(a)
Subject to Section 6.8 hereof, the Managers shall have the powers conferred upon managers by the Act.

(b)
The General Manager shall: (i) monitor performance under all contracts entered into by the Company and report thereon to the Members; (ii) maintain the books and records of the Company; (iii) hire an independent certified public accountant of recognized standing in the accounting profession to prepare and after inspection and approval by the Managers, timely file the required tax returns and furnish copies as provided herein; (iv) cause the Company to make or revoke the election referred to in Section 754 of the Internal Revenue Code of 1986 or any similar provision enacted in lieu thereof; and (v) cause the Company to fulfill its responsibility under its agreements.

(c)
In performing his duties, a Manager shall be entitled to rely on information, opinions, reports or statements of one or more agents of the Company whom the Manager reasonably believes to be reliable and competent in the matters presented or any attorney, certified public accountant or other person as to matters to which the Manager reasonably believes to be within such person's professional and expert competence.  The Managers shall have no authority to do any act in contravention of either the Articles of Organization or this Operating Agreement.

6.8
Major Decisions.  All Major Decisions with respect to the Company's business shall require the written approval of the Majority in Interest.  Accordingly, notwithstanding anything herein to the contrary, no Member or Manager, shall have the right or the power to make any commitment or engage in any undertaking on behalf of the Company regarding the subject matter of the Major Decision unless and until the Major Decision has been approved by the Majority in Interest.  "Major Decision" means any decision with respect to any of the following matters on behalf of the Company:

(1)
Any act that would make it impossible to carry out the ordinary business of the Company

(2)
Change or reorganizing the Company into any other legal form

(3)
Possessing or utilizing Company property or assigning any rights in specific Company property for other than the purpose of the Company

(4)
Making any change in the manner of the distributions or allocations of the Members set forth in this Agreement;

(5)
Approval of any Company financing, refinancing or indebtedness or any commitment to obtain such financing

(6)
Sales or other disposition of assets of the Company other than in the ordinary course of business

(7)
Acquisitions of interests in other companies, partnerships, or other entities

(8) A filing for bankruptcy or any other reorganization of the Company

(9) The execution of the Lease

(10) Any decision which a resolution approved by the majority of the Managers provides shall be a “Major Decision” under this Section 6.8.

Notwithstanding the foregoing, the General Manager (and in the event of the unavailability of the General Manager, any Manager) may, in the event of any emergency, take any action or incur any obligation on behalf of the Company, which, in the reasonable discretion of the Manager, is necessary under the circumstances to preserve or protect the Company and its business. 


6.9
Contracts with Managers and Members or Affiliates.  

(a) The Members recognize and agree that the Managers and Members or their related entities may contract with the Company to provide certain services and/or goods pursuant to written agreements to be entered into between the Company and a Member, Manager, or an affiliate of a Member or Manager, provided however, any such written agreement shall be approved by a majority of the Managers.  

(b)
The Members hereby unanimously approve a contract between the Company and MMU or one of its affiliates (the “Developer”) whereby Developer will be paid a fee equal to 3% of all core and shell constructions costs (which fee is estimated to be $133,000 assuming 80,000 square feet at a construction cost of $55.00 per square foot) in return for the Developer’s management of all construction aspects of the core and shell, including hiring and managing all architects and contractors and managing the permitting process.  Any clarification or recital of more specific terms of the contract described in the previous sentence is also approved by the Members so long as not inconsistent with the terms set forth in the previous sentence and approved by the majority of the Managers.



(c)
The Company plans to enter into a twenty (20) year lease (the “Lease”) with an affiliate of Flywheel, Spark Fun Electronics Inc, a Colorado corporation (the “Tenant”) whereby the Company will build an approximately 80,000 square foot core and shell building for the Tenant on the Property (the “Building”).  The Secondary Contributions shall not be due until the Lease is fully executed by the Company and the Tenant.  The Company may only execute the Lease with the consent of all of the Members.  It is anticipated that the Lease will provide a right to the Tenant under certain circumstances to lease the remainder of Lot 2.  In the event that Tenant exercises such right, the Members shall make the mandatory contributions set forth in Section 3.2(b).


6.10
Vote or Consent of Managers.  Unless otherwise expressly provided herein or in the Act, all actions or decisions to be taken, made, approved, or consented to by the Managers shall be upon the majority vote or consent of the Managers.


6.11
Legal Representation.  Each Member 6represents for itself that it understands that Packard and Dierking, LLC (“Law Firm”) represents MMU and JEKA and their affiliates on a variety of matters, including the preparation of this Operating Agreement but does not represent Flywheel with respect to the preparation of this Operating Agreement.  The Members consent to Law Firm’s simultaneous representation of the MMU and JEKA and their affiliates (on this matter and various other matters) and the Company.  The Members understand and agree that all of Law Firm’s fees relating to the Company, including those fees relating to this Operating Agreement or the Lease and including those fees incurred prior to the organization of the Company, will be reimbursed to MMU and JEKA by the Company or paid by the Company directly to Law Firm. The Members also agree that the Company will pay the legal fees incurred by Flywheel for the review of, and advice concerning this Operating Agreement up to a maximum amount of $2,500.00.


ARTICLE VII


INDEMNIFICATION OF MANAGERS

7.1
Business Transactions With Members or Managers.  Subject to Sections 6.8 and 6.9, any Member or Manager, or any affiliate, may transact any business with the Company and shall have the same rights and obligations with respect thereto as a person or entity that is not a Member or Manager, or an affiliate.

7.2
Other Activities.  The Members and the Managers shall devote only such time to the business of the Company as is necessary for the efficient operation of the Company's business.  Subject to the following provisions of this Section 7.2, each Member and Manager shall at all times be free to engage and possess an interest in any business or venture for his own account, including, without limitation, the formation of real estate business entities and ventures or services related thereto.  The Members and the Managers shall not be obligated to present any business opportunity to the Company, and shall be free to pursue any such opportunity for their own account.  

7.3
Exculpation.  In carrying out its duties hereunder, a Manager (including the General Manager) shall not be liable to the Company nor to any Member for its good faith actions or failure to act, nor for any errors of judgment, nor for any act or omission believed in good faith to be within the scope of authority conferred by this Agreement, but only for willful misconduct or gross negligence in the performance of its obligations under this Agreement.  The Company shall indemnify and hold harmless the Managers, their agents, employees and affiliates as to third parties against and from any personal loss, liability or damage incurred as a result of any act or omission of a Manager believed in good faith to be within the scope of authority conferred by this Agreement, except for willful misconduct or gross negligence, and shall reimburse each such person for all legal and other expenses and attorneys' fees reasonably incurred by it in connection with any such claim or liability.  The Company shall indemnify the Managers to the fullest extent allowed under the indemnity provisions of the Act.  The Company's indemnification of the Managers, their agents and employees, as to a third party shall be only with respect to such loss, liability or damage that is not otherwise compensated for by insurance carried for the benefit of the Company.  The Company may purchase and maintain insurance on behalf of any person who is or was a Manager, agent or employee of the Company against any liability asserted against or incurred by him in any such capacity, whether or not the Company would have the power to indemnify him under the provisions of the Act.


ARTICLE VIII


ACCOUNTING AND REPORTING


8.1
Title to Property and Bank Accounts.  The Company's property shall be held in the name of the Company.  The funds of the Company shall be deposited in the name of the Company in bank accounts designated by the Managers and withdrawals therefrom shall be made upon the signature of the General Manager.


8.2
Books.  The General Manager shall maintain or cause to be maintained complete and accurate books of account of the Company's affairs at the principal office of the Company.  The Company's books shall be kept on the cash basis of accounting and on a calendar year accounting period.


8.3
Transfers During Year.  In order to avoid an interim closing of the Company's books, the shares of Net Income and Loss under Article V of a Member who transfers part or all of his interest in the Company during the Company's accounting year may (in the discretion of the Managers) be determined by taking its pro rata share of the amount of such profits and losses for the year.  The proration shall be made by the Company as of the end of the month of the transfer or may be determined under any other reasonable method.


8.4
Reports.



(a)
The books of account shall be closed promptly after the end of each fiscal year.  As soon as practicable thereafter, the General Manager shall make a written report to each Member, which shall include a statement of receipts, expenditures, profits and losses for the previous year, a statement of each Member's Capital Account as of the last day of the previous calendar year and such additional statements with respect to the status of the Company as are necessary to advise all Members properly about their investment in the Company.  Such report shall consist in part of a copy of the Company's federal income tax return.  On or before March 30th of each year, each Member shall be provided with sufficient information to allow him to file his own income tax return for the preceding year.  



(b)
The General Manager shall file or caused to be filed all Company reports required by the Secretary of State within the time prescribed by law.


8.5
Section 754 Elections.  An election under Section 754 of the Code shall not be made unless a majority of the Managers otherwise decide.


ARTICLE IX


MEMBERS

9.1
Admission of Members.  A person may be admitted to the Company as an additional Member only upon the unanimous written consent of the Members and the amendment of this Operating Agreement to take into account that there will be more than three Members.  At the time a new Member is admitted or an interest is transferred to an Assignee, the Managers may pursuant to a resolution approved by the majority of the Managers, close the Company's books (as if the Company's tax year had ended) or make pro rata allocation of income, losses and expense deductions to the transferring Member and the new Member or Assignee in accordance with Section 706(d) of the Code and the Regulations promulgated thereunder.

9.2
Meetings of Members.  An annual meeting of Members shall be held at the Company's principal place of business, on the third Tuesday in the month of October each year, beginning with the year 2012 at 3:30 p.m., or at such other time and place as shall be determined by the Managers provided however, no annual meeting will be held unless requested by a Member.

9.3
Voting.  Unless otherwise expressly provided herein or in the Act, all Company business and decisions requiring a vote of the Members shall be upon the vote or consent of the Majority in Interest of the Members.  A Majority in Interest of the Members shall constitute a quorum for the transaction of business.  

9.4
Limitation of Liability of Members; Indemnity.  Except as otherwise provided in the Act, no Member of the Company shall be obligated personally for any debt, obligation or liability of the Company or of any other Member, whether arising in contract, tort or otherwise, solely by reason of being a Member of the Company.  Except as otherwise provided in the Act, by law or expressly in this Agreement, no Member shall have any fiduciary or other duty to another Member with respect to the business and affairs of the Company, and no Member shall be liable to the Company or any other Member for acting in good faith reliance upon the provisions of this Agreement.  No Member shall have any responsibility to restore any negative balance in its Capital Account or to contribute to or in respect of the liabilities or obligations of the Company or return distributions made by the Company except as required by the Act or other applicable law; provided, however, that Members are responsible for their failure to make required Capital Contributions under Sections 3.1 and 3.2(b).  The failure of the Company to observe any formalities or requirements relating to the exercise of its powers or the management of its business or affairs under this Agreement or the Act shall not be grounds for making its Members or Managers responsible for the liabilities of the Company.  The Company shall indemnify and hold harmless each of the Members acting on behalf of the Company pursuant to the terms of this Agreement from and against any claim by any third party seeking monetary damages against such Member arising out of such Member's performance of its duties in good faith.  Such indemnity shall continue unless and until a court of competent jurisdiction adjudicates that such course of conduct constituted gross negligence, willful misconduct or fraud of the Member.  Notwithstanding the foregoing, no Member is authorized to act on behalf of the Company except under the direction of the Managers or in accordance with an express resolution of the Managers or the Majority in Interest.


ARTICLE X


TRANSFER OF MEMBER'S INTEREST - RIGHT OF FIRST REFUSAL

10.1
Restrictions on Transfer.
No transfer of a Member's rights or obligations hereunder may be made, directly or indirectly, except in accordance with the provisions of this Article X and any purported transfer made in violation of this Article X shall be void.

10.2
Effect of Valid Transfer on Transferee.


(a)
Unless all of the Members of the Company and the transferee of a valid transfer of a Membership Interest agree in writing that the transferee shall become a substituted Member, such transferee shall have no right to participate in the management of the Company, to vote or to become a Member.  The transferee shall have no other rights by virtue of the transfer than the right to receive the allocations of profits and loss and distributions to which the transferor Member would otherwise have been entitled.  

(b) Upon the written consent of all of the Members of the Company and the transferee, a transferee shall become a substituted Member and shall have all the rights and powers, and shall be subject to all the restrictions and liabilities of the transferring Member.

10.3
Offer to Other Members.  If at any time a Member proposes to sell, assign, or otherwise dispose of all or any part of its interest in the Company, such Member (the "Offeror") shall first make a written offer to sell such interest to the other Members on the same terms and conditions on which the Offeror proposes to transfer the Membership Interest.  Such offer shall state the name of the proposed transferee and all the terms and conditions of the proposed transfer, including the price to the proposed transferee.

10.4
Acceptance of Offer.  The other Members, shall have the right for a period of sixty (60) days after receipt of the offer from the Offeror, to elect to purchase the Membership Interest offered, provided, however, that the right to purchase shall not be effective unless the other Members elect to purchase all of the Membership Interest offered.  To exercise their right to purchase, the other Members shall give written notice to the Offeror within said sixty (60) day period.  Upon exercise of a right to purchase and provided the right is exercised with respect to all of the Membership Interest offered, the purchase shall be closed and payment made on the same terms as set forth in the written offer made pursuant to Section 10.3 above.  If said purchase is not closed or said payment not made through no fault of the Offeror, then the Offeror shall be free to transfer the offered interest to the proposed transferee on the same terms and conditions as set forth in the written offer made pursuant to Section 10.3 above.

10.5
Failure to Accept Offer.  If the other Members do not elect to purchase all of the Membership Interest offered in accordance with the provisions of Section 10.4, or if the purchase is not closed or payment not made through no fault of the Offeror, the Offeror may transfer the offered interest to the proposed transferee named in the offer, provided that:  (i) the proposed transferee shall agree in writing to be bound by all of the provisions of this Agreement whether or not voted in as a substituted Member; (ii) the Company receives an opinion of counsel satisfactory to the non-selling Member that the transfer complies with all applicable federal and state securities laws; and (iii) the transferee executes an acknowledgement and agreement that it has no voting rights or rights to participate in management of the Company unless made a substituted Member pursuant to Section 10.2(b).  If that transfer is not made within ninety (90) days after the expiration of the sixty-day (60) period provided in Section 10.4, the provisions of this Article X shall again apply.

10.6
Cash Equivalents.  If the proposed offer under Section 10.3 is for consideration other than cash or cash plus deferred payments of cash, the purchasing Members may pay the cash equivalent of such other consideration as determined by agreement among the Offeror and the purchasing Members.  If they cannot agree and such disagreement continues for a period of seven days, the Members shall rely on and use the written appraisal of an MAI appraiser agreed upon by the Offeror and the purchasing Members to determine the cash equivalent of such other consideration.  If those parties cannot agree upon an appraiser within seven (7) days thereafter, the Offeror shall select one such MAI appraiser and the purchasing Members shall select another such MAI appraiser, within seven (7) days thereafter.  The appraisers so selected shall determine the cash equivalent of such other consideration.  If such appraisers cannot agree upon the cash equivalent value of such consideration, they shall select another MAI appraiser, who shall determine the cash equivalent value of such consideration by choosing the value of the two prior appraisers which he deems to be closest to his considered value.  The purchasing Members, in their sole discretion, may elect to purchase the interest at the determined cash equivalent by notice of such election to the Offeror within ten days after the appraiser's decision or to withdraw their acceptance of the offer.  The Offeror shall pay the cost of all MAI appraisals made pursuant to this Section 10.6.

10.7
Permitted Transfers.  Notwithstanding the provisions of this Article X, the following assignments or other transfers of a Membership Interest (or portion thereof) may be freely made without first offering the interest to the other Members or otherwise complying with this Article X and such transferees shall have all the voting and other rights of Membership:

(a) to a Member’s spouse, issue, an entity owned solely by the Member and/or his spouse and/or issue, or a trust where the Member, and/or his spouse and/or issue are the only beneficiaries (where the Member is an individual)

(b) to the Member’s beneficiaries (where the Member is a trust)

(c) to the beneficial owners of the Member and/or to such owners’ spouse and/or issue (where the Member is an entity)

Any transferee of an interest made pursuant to this Section 10.7 shall be subject to all the terms of this Operating Agreement, including the restrictions on transfer provided in this Operating Agreement.

10.8
Buy-Sell Offer of Member.
One Member may present to the other Members a written cash alternative offer to purchase the entire Membership Interest of the other Members or sell its entire Membership Interest to the other Members.  Such an offer shall specify: (i) the price for 100% of the interests of the Members in the Company; and (ii) a reasonable time and place for closing the sale.  Presentation of such an offer by one Member to the others, specifying that the offer is being presented pursuant to this Section 10.8, binds the presenting Member to purchase the other Members’ Membership Interests in accord with the terms of the offer, provided that the other Members agree to sell their entire Membership Interests in accord with the terms of the offer; or to sell its entire Membership Interest to the other Members.  The other Members will thereafter be obligated either:  (A) to purchase the Membership Interest of the presenting Member for cash at a price equal to the product obtained by multiplying the offering price in the offer by the presenting Member’s Sharing Ratio; or (B) to sell to the presenting Member their entire Membership Interests for cash at a price equal to the product obtained by multiplying the offering price in the offer by the sum of their Sharing Ratios.  The other Members/Offerees shall give written notice of such election to the presenting Member within thirty (30) days after receipt of the offer.  Failure of the other Members/Offerees to give the presenting Member notice that the other Members/Offerees have elected under subsection (A) above shall be conclusively deemed to be an election under subsection (B) above to sell to the presenting Member the other Members/Offerees’ entire Membership Interests.  All Members agree to do all things necessary to cooperate in the consummation of any sale to or from the presenting Member to be made pursuant to this Section 10.8.


10.9
Allocation of Members’ Purchase Rights.  Whenever in this Article or Article 11, certain Members are given the opportunity to purchase the Membership Interest of a Member, Assignee or Dissociated Member, as between the Members given such opportunity, the amounts paid and Membership Interest received by each such Member shall be as such Members may agree.  If such Members cannot agree within 15 days of being given such opportunity, then all Members who would like to purchase such Membership Interest shall purchase it in accordance with their Sharing Ratios.  Notwithstanding the foregoing, if one Member/Offeree under Section 10.8 wishes to buy and the other Member/Offeree wishes to sell, the Member who wishes to buy may purchase the entire Membership Interest of the presenting Member.


ARTICLE XI


DEATH, INCOMPETENCY, DISSOLUTION, OR


BANKRUPTCY OF A MEMBER


11.1
Dissolution of Company.  The Company shall be dissolved upon the occurrence of any of the following events:

(a)
With the unanimous written agreement of the Members to dissolve the Company; or

(b)
The sale of all or substantially all of the Company's assets.


The Dissociation of a Member shall not cause the dissolution of the Company unless there is no remaining Member of the Company.        

11.2
Termination of Member's Interest.

(a)
A Member shall cease to be a Member as of the date of its Dissociation, and shall thereafter have only the rights an Assignee has under Section 10.2(a).

(b)
Prior to the receipt of a written notice of the Dissociation of a Member, the other Member may treat such Member as the owner of its Membership Interest hereunder.

11.3
Purchase.

(a)
The other Members may elect to purchase the interest of a Member (a "Selling Member") who is in default hereunder or who has undergone Dissociation.  The election shall be exercised only by written notice to the Selling Member within forty-five (45) days after the other Members have knowledge of the Dissociation.

(b)
The purchase price for a Selling Member's interest shall be an amount equal to 100% of the amount the Selling Member would receive if the Company were liquidated at the appraised value of its assets and the Company's assets were then distributed in accordance with the provisions of Section 12.3.  In determining such appraised value, the Members shall rely on and use the written appraisal of an MAI appraiser agreed upon by the Selling Member and the purchasing Members.  If those parties cannot agree upon such an appraiser within sixty (60) days after the valuation date, the Selling Member shall select one such MAI appraiser, and the purchasing Members shall select another such MAI appraiser, within seventy (70) days after the valuation date.  The appraisers so selected shall determine the appraised value of the Company's assets.  If such appraisers cannot agree upon the appraised value of the Company's assets, they shall select another MAI appraiser, who shall determine the appraised value of the Company's assets by choosing the value of the two prior appraisers which he deems to be closest to his considered value.  The cost of such appraisal shall be paid one-half by the Company and one-half by the Selling Member.

(c)
The purchase price due under Section 11.3(b) shall be paid as the Selling Member and the Purchasing Members shall agree, but if the parties cannot agree, the purchase price shall be payable 55% at the time of closing and the balance in three equal annual installments payable on the same date in the following three years.  The closing shall be held within forty (40) days after the computation of the purchase price is completed under Section 11.3(b).  Each annual installment of principal shall also include an amount equal to accrued interest on the unpaid balance computed at the announced prime rate of as set forth in the Wall Street Journal (or if no longer published as set forth in a similar publication).  Interest shall be computed every six (6) months, beginning on the anniversary date of the sale to reflect changes in such prime rate.  At the closing, which shall be held at the principal place of business of the Company, the purchasing Members shall pay the initial portion of the purchase price and shall deliver their promissory note for the remaining balance of the purchase price.  The note shall be secured by the property of the Company, subordinate to previously existing obligations and shall not be the personal obligation of the Company or of the purchasing Members.  The Selling Member shall deliver to the purchasing Members a duly executed instrument of transfer and assignment, transferring and assigning good and marketable title to such interest in the Company.

(d)
If at any time a liability is asserted against the Company or the Selling Member based on acts or transactions that occurred wholly or in part before the termination of a Selling Member's interest in the Company, the purchasing Members may (unless the Selling Member has otherwise provided adequate security for its obligation such as a surety bond or letter of credit) withhold from any amounts otherwise payable to the Selling Member under Section 11.3(c), its portion of the amount fixed or claimed as said liability until the amount of the liability shall be determined by adjudication, settlement, compromise or otherwise, at which time so much of the withheld amount as equals the Selling Member's share of such liability shall be applied toward payment thereof and the balance shall be paid to the Selling Member.  If at the time the amount of the liability is finally determined, all payments under Section 11.3(c) have been made to the Selling Member's share of such liability, the Selling Member shall reimburse the Company or the Purchasing Members for its share of such liability, or the excess thereof over the amount withheld, as the case may be.


11.4
Waiver of Appraisal, Valuation Rights and Partition.  In the event of the Dissociation of any Member, the rights of the Members or their successors under then applicable Colorado law with respect to the inventory of assets, appraisals, accounting, or sale of assets shall not apply and are hereby expressly waived by all Members.  Each Member expressly agrees that the provisions contained in this Agreement shall bind and control its successors, including without limitation, the provisions applicable in the event of the Dissociation of a Member.  Each of the Members hereby waives any and all rights, duties, obligations and benefits with respect to any action for partition of the Company property, or to compel any sale thereof.


ARTICLE XII


DISSOLUTION AND TERMINATION


12.1
Final Accounting.  In case of the dissolution of the Company, a proper accounting shall be made from the date of the last accounting to the date of dissolution.


12.2
Filing of Statement of Dissolution.  Upon any event causing dissolution of the Company, the General Manager shall file a Statement of Dissolution with the Colorado Secretary of State.


12.3
Liquidation.  Upon the dissolution of the Company, the Managers shall liquidate the Company.  Subject to Section 12.4 below, all proceeds from liquidation shall be distributed in the following order of priority:  (a) to the payment of debts and liabilities of the Company and the expenses of liquidation; (b) to the setting up of such reserves as the liquidators may reasonably deem necessary for any contingent liabilities of the Company; and (c) to the Members the amounts of their respective Capital Account balances.


12.4
Distribution in Kind.  If a portion of the Company's assets is to be distributed in kind to the Members other than proportionately, then the Members shall obtain an independent appraisal of the fair market value of each such asset as of a date reasonably close to the date of liquidation.  Distribution of any assets in kind to a Member shall be considered a distribution of an amount equal to the asset's fair market value for purposes of Section 12.3


12.5
Waiver of Right to Court Decree of Dissolution.  The Members agree that irreparable damage would be done to the Company if the Member brought an action in court to dissolve the Company.  Care has been taken in this Agreement to provide what the parties believe are fair and just payments to be made to a Member whose relationship with the Company is terminated for any reason.  Accordingly, each of the Members accepts the provisions of this Agreement as his sole entitlement on termination of his membership in the Company.  Each Member hereby waives and renounces his right to seek a court decree of dissolution or to seek the appointment by a court of a liquidator for the Company.


ARTICLE XIII


GENERAL PROVISIONS


13.1
Method of Notices.  All notices required or permitted by this Agreement shall be in writing and shall be sufficient if hand delivered or sent by registered or certified mail addressed as set forth on the signature page hereof (except that any Member may from time to time give notice changing his address for that purpose) and shall be effective when personally delivered, or, if mailed, on the date set forth on the receipt of registered or certified mail, whichever is earlier.


13.2
Computation of Time.  In computing any period of time under this Agreement, the day of the act, event or default from which the designated period of time begins to run shall not be included.  The last day of the period so computed shall be included, unless it is a Saturday, Sunday, or legal holiday, in which event the period shall run until the end of the next day which is not a Saturday, Sunday or legal holiday.


13.3
Entire Agreement.  This Agreement embodies the entire understanding and agreement between the parties concerning the Company and supersedes any and all prior negotiations, understandings or agreements in regard thereto.


13.4
Severability.  If any court of competent jurisdiction declares any provision of this Agreement invalid or unenforceable, the remainder of this Agreement shall remain fully enforceable.  To the extent that any court concludes that any provision of this Agreement is void or voidable, the court shall reform such provision(s) to render the provisions(s) enforceable, but only to the extent absolutely necessary to render the provisions(s) enforceable.


13.5
Amendment.  This Agreement may not be amended except by an instrument in writing signed by all of the Members.


13.6
Applicable Law.  This Agreement shall be construed in accordance with and governed by the laws of the State of Colorado.


13.7
Pronouns.  References to a Member, including by use of a pronoun, shall be deemed to include masculine, feminine, singular, plural, individuals, partnerships, companies or corporations where applicable.


13.8
Counterparts.  These instruments may be executed in any number of counterparts each of which shall be considered an original.


13.9
Written Consents.  All consents or approvals required or permitted under this Agreement shall be in writing.


IN WITNESS WHEREOF the parties have executed this Agreement of One BTC LLC as of the date first stated above.








MMU, LLC, a Colorado limited liability company








By:














Name: Donald W. Unkefer, Jr.








Title: Member








Address for Notice:








c/o Multiprop, Inc.








6676 Gunpark, Suite D








Boulder, CO 80301

JEKA INVESTMENTS, LLC, a Colorado limited liability company 








By: 














       Jeffrey D. Morgan. Manager








Address for Notice:








c/o Jeffrey D. Morgan









4904 Nautilus Court North, Suite 201








Boulder, CO 80301

FLYWHEEL INDUSTRIES, LLC, a Colorado limited liability company

By: 







Name: Nathan Seidle

Title: Member








Address for Notice:








c/o Nathan Seidle








6175 Longbow Dr.








Boulder, CO 80301

EXHIBIT A-1

DESCRIPTION OF INITIAL CONTRIBUTIONS

	Name of Member
	Form of Contribution
	Agreed Fair Market Value of Initial Contribution

	MMU
	Cash
	$ 7,500

	JEKA
	Cash
	$ 7,500

	Flywheel
	Cash
	$15,000

	TOTAL
	
	$30,000


EXHIBIT A-2

DESCRIPTION OF SECONDARY CONTRIBUTIONS

	Name of Member
	Form of Contribution
	Agreed Fair Market Value of Initial Contribution

	MMU
	50% interest in the Property*
	$   844,020.00

	JEKA
	50% interest in the Property*
	$   844,020.00

	Flywheel
	Cash
	$1,500,000.00

	TOTAL
	
	$3,188,040.00


*The Property has an agreed fair market value of $9.00 per square foot.

{00057386.DOC:2}
24

