
Mutual Divorce Agreement.pdf


Divorce by Mutual Consent


H. S . Ursekar*'


B E R T R A N D  R U SSELL observed th a t “ Perhaps easy divorce causes little 
unhappiness than  any other system ” .* D ivorce by m utual consent is one o f 
the m odes o f easy divorce. H ere I propose th a t divorce by m utual consent 
should be made a ground for divorce under the H indu M arriage A ct, 1955.


M arriage is a condition  precedent to  divorce. The p rim ary  m eaning 
and  basis o f  m arriage in English law, i.e., o f so-called C hristian m arriage is 
th a t it is a voluntary un ion  fo r life o f  one m an w ith one w olnan to the 
exclusion o f all o thers. A ccording to  H indu law m arriage is a holy un ion  
for the preform ance of religious duties.^ T he religious duties include the 
procreation  o f progeny. Thus m arriage is a  union o f  m an and  w om an to  
found a  family, to  set up a hom e, and to  legalize intercourse and  legitimize 
issues born  therefrom . A C hristian  m arriage is necessarily a  m onogam ous 
union, a contract, while a H indu m arriage according to  the dharmashastras 
is a perm issible polygam ous un ion , a  sacram ent. N o doub t the institu tion  
o f m arriage has religious sanctity an d  social stability, and it is also true tha t 
the state has in terest in preserving m arriage and in m inim izing divorce. 
I t  is said th a t m arriages are  m ade in  heaven and  are dissolved in heaven, 
bu t in practice it is found  th a t m arriages are  required to  be dissolved under 
certain  circum stances and hence enters the devil o f divorce. “ D ivorce 
is the fru it of m arriage’’ rem arked T artu llian , the R om an wit.


The w ord “ d issolution”  relates to  the  m arriage bond itself, whereas the 
w ord “ divorce” relates to  the parties to the m arriage bond ; and it is ap t 
to  refer to  “ divorce” when speaking o f parties and “ d isso lu tion” when sepa
rating  o f the  bond. D avid  M orris has qu ipped “ D ivorce is n o t so m uch the 
end of one m arriage, as a licence to  con trac t ano ther” .®
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II


Till the last century the English law was very o rthodox  about divorce. 
In  ancient days the  church claimed jurisd iction  over mari-iage and divorce, 
and divorce in the form  o f judicial separation was granted by ecclesiastical 
courts in England, Till the passing of the M atrim onial Causes A ct, 1857 
divorce a vinculo m atrim onii could be ob ta ined  only th rough  a private  p a r
liam entary Act and  it was indeed a costly affair. F rom  1715 to 1852 only 184 
parliam entary  divorces were recorded.^ This s ta tu te  created a new court for 
divorce and m atrim onial causes and perm itted divorce on the grounds of 
adultery, cruelty and  desertion fo r 2 years, etc.


D ivorce by m utual consent was allowed under the R om an  law. The 
position  in R om an law  in the late republic and  early em pire is thus descri
bed by Lachy.


Being looked upon  merely as a civil con trac t, entered into for the 
happiness o f  the contracting  parties, its continuance depended upon 
m utual consent. E ither party  m ight dissolve it at will, and the 
dissolution gave both parties a right to rem arry.


In  the seventh century in  England the Peniten tials o f  T heodore declared 
m arriages dissoluble either by m utual consent, or for adultery , desertion, 
im potency, long absence and  captivity. This was o f course vifhen the Rom ans 
ruled England. In England divorce necessarily related  to the clear and
intelligible principle o f m atrim onial offence. A ccording to  the  Law
Com m ission o f  England the objectives o f  good divorce law are  :


(i) To buttress, ra th e r th an  to  underm ine, the  stability  o f  m arriage ; 
and  (ii) when, regrettably , a m arriage has irretrievably broken  dow n, 
to  enable the em pty legal shell to  be destroyed w ith the m axim um  
fairness and the m inim um  bitterness, distress and  humiliation.®


However, nine m em bers o f the said com m ission recom m ended that 
there should be provision for divorce in cases where qu ite  apart from 
the com m ission o f a  m atrim onial offence, the m arriage has broken down 
completely ; accordingly, w here husband  and wife have lived separate and 
ap art fo r a pariod o f a t least seven years im m ediately preceding the
application, should it be possible for either spouse to  ob tain  a decree
dissolving the m arriage, provided tha t the o ther spouse does no t object.®"
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A ccordingly, the D ivorce R eform  A ct, 1969 was passed. It provides for 
divorce by m utual consent o f the spouses al ter two years of living separately 
and  after five years of continuous living apart irrespective o f the respondent’s 
consent.


The D ivorce Reform  Act, 1969 was enforced on 1st January , 1971 in 
England and it provides for irretrievable breakdow n of m arriage as a sole 
ground fo r divorce ar.d  judicial s ip aru lio n  but it limits the proof of b reak 
down. The cou rt hearing a petition  for diS'orce should not hold ihe 
marriage as to  have broken dow n irretrievably unless the petitioner 
satisfied the court o f one or m ore o f the following facts, (/) tha t the 
respondent has com m itted adultery and the petitioner finds it intolerable 
to  live with the respondent ; (») tha t the respondent has behaved in such 
a way that the petitioner cannot reasonably be expected to  live with the 
re sp o n d en t; (m ) that the respondent has deserted the petitioner for a conti
nuous period of a t least two years immediately preceding the presentation 
of the petition ; (/v) tha t the parties to the m arriage have lived apart for a 
continuous period of at least two years im m ediately preceding the presen
tation  of the petition  and the respondent consents to  a decree being granted ; 
(v) tha t the parties to the m arriage have lived ap art for a continuous period 
o f a t least five years im m ediately preceding the presentation o f  the  petition. 
Here irretrievable breakdow n o f  m arriage is the test for divorce and hving 
apart for a continuous period of tw o years is accepted as a  p ro o f o f break
down. Thus, for the first time in England divorce by m utual consent is 
introduced.


The expression ‘living ap art’ is construed to  mean tha t the spouses have 
been living separate and apart, w ithin the raeening of section 4 (I) (e), 
where they lead separate lives, have no sexual intercourse, live in separate 
room s o f the same suite and  perform  no services fo r each other, although 
the husband pays the wife a sum  for m aintenance, the sharing o f  the suite 
being necessary because their jobs as jo in t caretakers o f  the building requi
red them to  be or appear to be, husband and  wife : “ two households have 
been created, however cram ped the actual living space may have been.” 
According to M cIntyre, J. : “ there m ust be w ithdraw al from  the m atrim onial 
obligation with the m tent o f destroying the m atrim onial -consortium , as well 
as physical separation” .®


Lady Summerskill ridiculed this Act as ‘C asanova’s C h arte r’. Some 
called it the  shifting sands o f easy divorce. H owever, generally the English 
people welcomed the measure. In  Ree’s D ivorce H andbook the editors have
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rem arked th a t this Act has in troduced  a m ost fundam ental change in divorce 
policy o f  Parliam ent.’ Thus, the  British P arliam ent has tak en  the sane 
view tha t w hat canno t be m ended should be ended.


Law is not un iform  th roughou t the  U .S.A . because each state enjoys a lo t o f 
autonom y. In  the State o f  New Y ork  adultery is the sole ground fo r divorce. 
While in the S tate o f N evada there are nine grounds o f divorce. The n in th  
ground is th a t when the husband  and wife have lived separate and ap art for 
three consecutive years w ithout co hab ita tion , the court m ay, in its discretion, 
g ran t an absolute decree of divorce at the suit o f either party.® Thus, divorce 
by m utual consent is available at least in som e states o f  the U.S.A.


A rthu r Philips and  Henry M orris after a survey o f A frican laws state 
that in Africa m arriages are  term inated by the desire o f  the  parties under the 
custom ary law. The Tanganayka law recognizes divorce by m utual consent 
w ithout grounds.®


Ill


D ivorce by m utual consent is perm issible under the M ahom m edan law, 
e.g., divorce o f  the  types of khula  and  m uhara'at kliula is divorce by m utual 
consent a t the instance o f the wife in  w hich she agrees to give a considera
tion  to the husband  for the release o f the m arriage tie. m ubara'at is a 
divorce by m utual consent when both  spouses desire dissolution. In  ta la k -  
i-tafweez a wife can get divorce pursuant to  a pre-m arital or post-m arital 
agreem ent vesting the wife with the right o f  divorce.


There is no provision for divofce by consent u n d er the  Parsi M arriage 
and D ivorce Act, 1936 o r the Indian D ivorce A ct, 1869.


Section 28 o f the Special M arriage Act, 1954 provides for divorce by 
m utual consent to  those parties who are either m arried  under (he Act o r 
whose m arriage is registered subsequently under the said Act, irrespective o f  
the original form  o f m arriage. Section 28(1) runs as follow s :


Subject to  the provisions o f  this Act and  to  the rules m ade there
under, a petition  for divorce may be presented to the district court 
by bo th  the parlies together on  the ground  th a t they have been 
living separately fo r a  period o f one year or m ore, that they have
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no t been able to  live together and th a t they have m utually agreed
th a t the m arriage should be dissolved.'®


It is tru e  th a t a  H indu couple m arried  according to  the Vedic rites can 
get their m arriage registered under section 15 o f  the Special M arriage Act, 
and  the effect o f such registration is tha t the  m arriage will be deem ed to  have 
been solem nised under the Special M arriage Act.'®“ And thereafter the 
couple can avail if  necessary, o f the  procedure o f consent divorce as provided 
for under this Act. H ow ever, there are a num ber of factors which im pede this 
procedure. U nder section 29(1) o f  the  Special M arriage Act no  petition  fo r 
divorce shall be presented to the court, unless three years have passed since 
the date o f  entering the certificate o f m arriage in the  m arriage certificate 
book. This three years lim it is subject to relaxation by the court in its discre
tion  in cases o f exceptional hardship, etc. Further, one year o f  separate living 
is necessary under section 28(1) o f the Act. In add ition  to  th is passage o f  
tim e at least one year’s period of incubation  m ust elapse under section 28(2) 
before the court can take up  the petition  fo r hearing and  disposal. U nder 
section 34(2) the court has to  m ake every reasonable endeavour to  bring ab o u t 
a  reconciliation between the parties. The court has also to  satisfy itse lf 
th a t the consent o f  the respondent is no t ob tained  by force, frau d  o r undue 
influence.'®**


Thus, to invoke the relief o f consent divorce u n d e r the Special M arriage 
Act is a m atter o f  years o f  suspense and separation. It is a m atte r o f  true  
hardship  to  those couples w hose m arriages break dow n in , the initial 
im pact o f conjugal association.


D ivorce was no t know n to  the ancient H in d u  law. The reason  is th a t a  
m arriage from  the H indu  po in t o f  view, creates an  indissoluble tie between 
the husband and  the wife. N either party , therefore, to  a m arriage can divorce 
the o ther unless divorce is allowed by cu s to m ". In  m any states, how ever, 
divorce is allow ed on certa in  grounds as the result o f legislation like the 
Bom bay D ivorce A ct, 1946.


P rio r to  the  H indu  M arriage Act, 1955 H in d u  law d id  no t recognize the  
right o f  divorce, bu t d issolution  o f  m arriage was recognized by custom ery 
law ."  The K erala  H igh C o u rt has po in ted  ou t th a t in the case o f  H indus
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three m odes o f  m arriage were available, under special enactm ents, or by 
custom  or under the  Special M arriage Act.^*


It is for the first tim e th a t section 13 of the H in d u  M arriage Act provides 
the relief o f divorce to  all H indus on all India basis. The custom ary divorce 
was no t perm issible to  the three regenarate classes under the trad itional H indu 
law. However, th e  sta tu to ry  grounds of divorce do no t include divorce by 
m utual consent. I t  is, therefore, suggested th a t th is  ground should be incor
porated in section 13 o f  the Act.


The reasons for this suggestion are ; divorce by m utual consent is a 
ground for m atrim onial relief under the R om an law , in the U .K . under the 
Divorce R eform  Act, 1969 and in some states o f  th e  U  S.A. Tt is in opera
tio n  in A frica by way o f custom . fn Ind ia , the M uslim s have this facility. 
H indus can avail o f  this relief under the Special M arriage Act, provided they 
get their orisinal m arriage  registered under the said Act. But as has beeh 
pointed ou t it is a  long draw n o u t process extending over years of agony and 
antagonism . The fact, how ever, rem ains th a t the Ind ian  legislature has 
answered the felt necessities o f  tim es and recognized it by providing for 
divorce by m utual consent and extended its benefit to the  com m unity irres
pective of religion and  caste under the Special M arriage Act.


Section 29(2) o f  the H indu  M arriage Act reads;


N othing contained in this A ct shall be deemed to  affect any 
ri.sht recognised by custom  or conferred by any 'special enactm ent to 
obtain the dissolution o f  a H indu  m arriage, w hether solemnized 
before-or after the com m encem ent o f  this A ct.


The clause saves the righ t o f  divorce available to  the  non-regenerate 
classes whose num bers are countless. C ourts uphold  the custom ary divorce 
if it is not opposed to  public policy.^®


Hence, the H indu  M arriage Act, preserves the custom ary right o f divorce 
which include divorce by m utual consent o f the parties. And the adding o f  
the ground o f divorce by m utual consen t to  section 13 o f  the H indu  M arriage 
Act would m ean no  innovation  bu t extension o f  a well recognized ground o f 
relief already em bodied in the sister sta tu te  like section 28 o f  the Special 
M arriage Act and  section 29 (2) o f the H indu  M arriage Act which are 
both post-independence m easure. I t is true th a t state leans to  preserve
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the  m arriage tie, b u t som etim es there are exceptional circum stances which 
require dissolution o f  m arriage bonds. F u rther, it is reasonable to  argue 
th a t in case o f  m onogam ous m arriages procurem ent o f divorce should be 
m ade liberal.


In  m odern tim es with the  advancem ent o f  education and grow th of 
understanding  the social stigm a o f  divorce is fast disappearing. I t is no 
m ore odd to  com e across a di.vorce even in m iddle-class society. W ith the 
advent of the  m ovem ent o f  wom en’s lib social norm s are undergoing fast 
changes for a num ber o f reasons. W orking wom en inevitably come in contact 
with men and  such official association breeds non-official interest. D ivorce is 
no  doub t an unp leasan t fact o f  life. I f  some are  worried abou t the increase 
in divorce statistics it is as well to  rem em ber the w ords o f  the Bishop o f  
D urham , who spoke in the H ouse o f  Lords on 24 June 1937, th a t “ If the 
num ber of divorces were a safe indication  of social m orals it were indeed 
possible to  m ake the whole com m unity pure at a stroke by prohibiting  
divorcc.”


D avid M orris! an astu te English divorce lawyer, observes tha t “ One o f  
the reasons I like divorce by consent is th a t fo r the vast m ajority o f those 
whose m arriages do no t end in divorce, it em phasizes the  voluntary n a tu re  o f 
the  continuing bond.^*


If  divorce by m utual consent is p rovided under the H indu  M arriage Act, 
i t  will m inim ize the num ber of collusive m arriage petitions which get through 
as uncontested (no t ex  parte) m atters. This fraud on justice c ^  be spared in 
m any m atters. H onesty and  sincerity would take the place o f fraud and 
collusion. In  in troducing  the D ivorce R eform  Bill, on the second read ing  in 
the  H ouse of Lords, while speaking of divorce by consent Lord  Stow H ill 
said ;


Y our L ordsh ips m ay hope th a t if divorce on th is ground is allowed 
this is the  m ethod which m ore and  m ore will be used by well-behaved 
people, and the sord id  recitals o f  adulterous behaviour which now 
degrade ou r courts will be increasingly consigned to  the dustb in  
where they belong. *


The question w hether the  responden t’s consent is free from  fraud, force 
o r undue influence is o f  course the responsibility  o f  the court. Hence, a p ro 
vision sim ilar to section 34 (1) (c) o f the Special M arriage Act m ay be 
in troduced in  the  H indu  M arriage Act by way o f abundan t caution. The 
question o f alim ony, m aintenance, custody o f  children, etc., would be deter-
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mined as in o ther cases o f  divorce. H ence, it is proposed th a t divorce by 
m utual consent should be m ade available under the H indu M arriage A ct, but 
one year’s incubation period as under section 28(2) of the Special M arriage 
Act may be dispensed with. Besides the period o f  th ree years after m arriage 
as a condition  precedent to  the  presentation o f divorce petition  may be 
reduced to one year.


It is hoped th a t the Law C om m ission and governm ent would consider 
this plea and  act accordingly. This proposal is indeed a  m easure o f 
social reform . I t w ould certainly go a long way in encouraging honesty 
and in cleansiing the tem ple of justice from  undesirale practices of fraud and 
collusion.


Recently the K erala  G overnm ent has am ended the H indu M arriage Act, 
1955 by providing fo r divorce by m utual consent.
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