STATE OF NORTH CAROLINA

COUNTY OF                                    
COMPLETION AGREEMENT


THIS AGREEMENT is made this      day of     ,       by and between the       ("Owner"),       ("Completion Contractor"), a corporation organized and existing under the laws of the State of North Carolina, and       ("Surety"), a corporation organized and existing under the laws of the State of      .  


WHEREAS, the Owner entered into a certain agreement dated       (the "Construction Contract") with       (the “Original Contractor”) for       a project know as      , ID #       ("Project"), a copy of the Construction Contract being attached hereto as Exhibit "1" and incorporated herein by reference as though set forth verbatim in this Completion Agreement; and


WHEREAS Surety issued a Performance and Payment Bond, No.      ("Bond") to the Owner covering the Construction Contract, a copy of which Bond is incorporated herein by reference and attached hereto to as Exhibit "2”; and


WHEREAS, the Owner declared Original Contractor to be in default of the Construction Contract; terminated Original Contractor's right to proceed under the Construction Contract and made demand pursuant to the contract upon Surety for completion of the work; and


WHEREAS, it is determined to be in the Owner's best interest to permit completion of the work under the Construction Contract by Completion Contractor, arranged by Surety, pursuant to a new construction schedule established herein; and


WHEREAS, Completion Contractor has, pursuant to a request for proposals from Surety, prepared and submitted a proposal to assume the full responsibility for each and every obligation and duty originally undertaken by Original Contractor in, or by virtue of, the Construction Contract, just as though Completion Contractor had been the contractor in the first instance, for the consideration stated below, except that Completion Contractor will not be responsible or liable to the Owner, Surety, or subcontractors for delays in the work incurred or experienced prior to Completion Contractor receiving a notice to proceed with the work; and

WHEREAS, the Owner accepts the selection of the Completion Contractor by Surety as the contractor to perform and complete the Construction Contract; and


WHEREAS, the Owner is willing to commit the "Balance of the Contract Price," which is presently $      including funds previously retained from Original Contractor, for payments in connection with completion of the work required by the Construction Contract; and


WHEREAS, Surety has requested that payments from the “Balance of the Contract Price” be made by the Owner directly to the Completion Contractor; and


WHEREAS, Owner agrees to such request by Surety;


NOW, THEREFORE, in consideration of the mutual promises, undertakings, agreements and covenants herein contained, the validity and sufficiency of which and the consideration therefor being expressly acknowledged by each of the parties, the parties agree:

1. Scope of Work

For purposes of this Completion Agreement, the Construction Contract is hereby defined to include all the Contract Documents forming the Contract between the Owner and Original Contractor dated      plus all Change Orders issued to date in connection therewith, such Change Orders being numbered       through      , and all clarifications and supplemental instruction issued through the date of this Completion Agreement and given to Original Contractor.  

2.
Owner's Responsibility

Except as expressly set forth herein below, the owner hereby reaffirms its full responsibility for each and every obligation and duty originally undertaken and as yet unperformed by the Owner in, or by virtue of, the Construction Contract and agrees to perform such remaining obligations and duties in the same manner as if Completion Contractor had been the Original Contractor.  Surety authorizes Owner to deal directly with Completion Contractor without the necessity of Surety’s involvement.  

3.
Completion Contractor's Responsibility to Owner


Except as expressly set forth herein, Completion Contractor hereby assumes the full responsibility to the Owner for each and every obligation and duty originally undertaken by Original Contractor in, or by virtue of, the Construction Contract, such that the Owner shall have the right to look to Completion Contractor for discharge of such obligations and duties.  However, Completion Contractor will not be responsible for delays experienced at the project prior to it receiving notice to proceed hereunder.  By way of amplification, but without any limitation whatsoever, in assuming said obligations and duties Completion Contractor agrees:  

A. To furnish and pay for all labor, materials, tools, supplies, equipment, services and all other things necessary to perform and complete all work, other tasks and things which were required to be done and performed by Original Contractor, under and pursuant to the Construction Contract for a total price of $     .

B. To complete performance of the Construction Contract in accordance with all provisions thereof within the times provided in Paragraph 5 herein below, including correction of any and all defects in the work previously performed by the Original Contractor.

C. To provide the full warranties required by the Construction Contract for work done by it and Original Contractor.

4.
Completion Contractor's Additional Responsibilities
Completion Contractor agrees:

A.
To indemnify and save harmless Surety from any claims arising out of or in connection with the failure to complete performance of the Construction Contract within the time agreed to herein.

B.
To simultaneously furnish copies to Surety of all Applications for Payments made to the Owner as provided in the Construction Contract.   

C.
To accept the assignment of any materials needed for the work currently in inventory without obligation for payment of material already at the jobsite and to account for all material and equipment currently in inventory, but not used by it in completion of the work and to dispose of said materials and equipment as directed by Owner.

D.
To indemnify the Owner and Surety against any and all losses, liabilities, costs, expenses and attorney's fees on account of any injury or claims of injury to persons or property damage incurred in respect to or arising out of the work of Completion Contractor under the Construction Contract and this Completion Agreement.

E.
To maintain insurance of the same type and in the same amounts as required under the Construction Contract and to cause the Owner and Surety to be names as additional insured thereon.  Completion Contractor agrees to deliver to the Owner and Surety, prior to commencing work hereunder, policies of insurance or certificates therefor, showing such insurance to be in full force and effect, which policies or certificates shall provide that such insurance may not be canceled except upon thirty (30) days written notice from the insurer to the Owner and Surety.

F.
To provide Owner and Surety, within ten (10) days of the execution of this document, acceptable Performance and Payment Bonds, naming the Owner and Surety as dual obligee, each in the penal sum of $     to ensure faithful performance of the Construction Contract and this Completion Agreement and to ensure payment of all obligations undertaken by Completion Contractor pursuant to this Completion Agreement.  

G.
That Completion Contractor has examined the Project site, the work currently in place, and all of the documents which together form the Construction Contract, and has satisfied itself as to the cost of completing the Project together with all required overhead expense, the payment of subcontractors, labor and material expenses to be incurred, and has fully informed itself as to said items independently of any representations by the Owner, Surety or any of their respective employees, agents or representative. The Completion Contractor’s price includes the cost of repair and/or replacing any defective work that the original contractor completed that is either known or could be known by way of a visual walk through inspection of the jobsite at the time of this agreement. The Completion Contractor shall repair or replace any defective work that becomes known after executing this agreement and the surety shall be responsible for the reasonable cost of that work provided the defective work could not have been known at the time of this agreement. 

H. Except as stated herein, Completion Contractor is not relying upon any warranties or representations of the Owner or Surety, their employees, agents or representatives concerning (1) the materials stored on site, either as to the quantity, quality or suitability of such material for use in the completion of construction or (2) the quality or quantity of work presently in place.

5.
Completion Date

Completion Contractor shall comply with the following schedule for the Work:


All work shall be substantially complete so as to enable Designer to issue a Certificate of Substantial Completion pursuant to Article 24 of the General Conditions of the Construction Contract within       calendar days from Notice to Proceed.


The Owner agrees that the time set forth for Completion in the Construction Contract is modified as set forth in this paragraph.  In no event shall Completion Contractor be liable to the Owner for any delay in completion for the period up to, and including, the dates set forth in the notice to proceed. 
6.
Schedule of Values

Within 10 days of the execution hereof, Completion Contractor shall submit to the Owner and Surety a Schedule of Values allocated to the various portions of the work, tasks and other things to be performed by Completion Contractor.  The Schedule of Values will be prepared in such form, and supported by such data, to substantiate its accuracy as the Owner and Surety may require.  This Schedule of Values, when approved in writing by the Owner and the Surety, shall be used only as a basis for evaluation of Completion Contractor's Application for Payment.

7.
Payments to Completion Contractor
In consideration of the Surety’s request and all of the undertakings by Completion Contractor and Surety herein, the Owner agrees to make all remaining payments required under the Construction Contract directly to Completion Contractor.  Such sums shall be paid in accordance with the payment schedule and procedures provided in the Original Construction Contract, modified only by the use of Completion Contractor's Schedule of Values as provided hereinabove.  Additionally, Owner shall pay to Completion Contractor such sums as Surety provides to Owner as compensation for corrective work pursuant to Surety's agreement with Completion Contractor.

8.
Owner's Commitment and Dedication of the Balance of the Contract Price

The Owner hereby commits the Balance of the Contract Price to payment for completion of the work required by the Construction Contract.  The Balance of the Contract Price on the date of execution hereof is $      which includes retainage.  

9.
Payment of the Excess Completion Price by Surety

Surety will provide additional funds to the Owner necessary to cover full payments to Completion Contractor for completion of the work required by the Construction Contract and for approved corrective work (See also Paragraph 10.C).


After the Balance of the Contract Price is exhausted and the Surety is liable for the Excess Completion Price, then the Completion Contractor shall submit all future periodic Pay Applications to both the Owner and the Surety. Upon approval of said Pay Applications by the Surety and Owner, the Surety shall tender to the Owner the check for the approved Pay Application amount.   On receipt, the Owner shall tender to the Completion Contractor the check for the approved Pay Application amount less retainage.

In the event any construction contract funds remain following (a) completion of the work required by the Construction Contract, (b) acceptance of the Project by Owner, and (c) deductions allowable to Owner under the Construction Contract, such funds, if any shall be paid by Owner to Surety.  In the event the total of payment from the Construction Contract funds by the Owner and deductions allowable to the Owner under the Construction Contract exceeds the remaining Construction Contract funds, the Surety shall pay such excess amount to the Owner.

10.
Owner's Cooperation with Surety
The Owner agrees:

A.
To permit Surety during reasonable business hours to examine and copy such documents and other information as may be reasonable or necessary for Surety to determine its liability to the Owner pursuant to the Bond and this Completion Agreement.

B.
To afford Surety complete access to the Project at any reasonable time in order that Surety can independently determine the extent of its liability hereunder.

C.
In the event that there are Change Orders or Construction Change Directives issued by the Owner on or after the date of this Completion Agreement, which are not the result of defective, or nonconforming work of Original Contractor, the cost thereof shall be borne exclusively by the Owner, and neither the Owner nor Completion Contractor shall look to Surety therefor.

11.
Surety's Status

By executing this Agreement, Surety is not assuming any obligations for liabilities beyond those set forth in its Bond, the Original Construction Contract, and this Agreement.  The Owner agrees that, except in cases of documented bad faith, the Surety shall not be liable to the Owner for any sums in excess of the penal sum stated in the Bond.


Owner hereby expressly agrees to accept the performance bond being furnished by Completion Contractor as the primary performance bond pertaining to the Project following execution of this Agreement.  In the event of default by Completion Contractor, the Owner agrees that it will look first to Completion Contractor and its Surety to remedy such default in accordance with Construction Contract.  However, in the event that neither Completion Contractor, nor its Surety, remedy such default within the time allowed by the Construction Contract, the Surety shall promptly, upon receipt of written notice of such failure to remedy from the Owner, take over the work and complete the performance of the Construction Contract.

12.
Reservations of Rights Between Owner and Surety

Nothing contained in this Completion Agreement will be interpreted as a waiver by Owner of any rights it has, or may have, against Surety and Original Contractor, any and all such rights of Owner being expressly reserved.

Nothing contained in this Completion Agreement will be interpreted as a waiver by Surety or original Contractor of any rights or defenses they have or may have against Owner, any and all such rights and defenses being expressly reserved.


It is understood and agreed that the assertion of any claims as referenced herein by or between Owner and Surety shall not impact Completion Contractor's right to perform timely the work and to receive its progress payments on a timely basis.  Any disputes between Owner and Surety shall not release Owner of the responsibility of timely payment to Completion Contractor unless and until the "Balance of the Contract Price" stated on page 2 and 6 hereof is exhausted.  Upon such exhaustion, Surety agrees to assume responsibility of furnishing sufficient funds to Owner for continuation of timely payments to Completion Contractor in accordance with Paragraph 9 above. 

13.
Notices

All notices and communications required by or pertaining to this Completion Agreement shall be sent to the parties at the following addresses:

A. To Completion Contractor at:

      (Contact Person)

      (Company’s Name)

      (Address)

     
B. To the Owner at:

      (Contact Person)

      (Company’s Name)

      (Address)

     
C. To Surety at:

      (Contact Person)

      (Company’s Name)

      (Address)

     
14. Governing Law

This Completion Agreement shall be governed by the laws of the State of North Carolina and situs and forum for determination of any disputes arising hereunder shall be the county in which the project is located.

15. Authority to Agree

Each party hereto expressly warrants that is has the necessary authority to execute this Completion Agreement and that each signatory hereto has authority to execute this Completion Agreement on behalf of the respective named party.

16. Miscellaneous

This Completion Agreement shall not fail even if any part of any provision shall be held indefinite or invalid.  To that end, each provision hereof is declared severable.
IN WITNESS WHEREOF the parties have executed this Completion Agreement on the last date appearing below:

	      (Contractor’s Name)
	      (Owner’s Name)

	
	

	By:

	By:


	Its:

	Its:


	Date:

	Date:


	
	

	
	

	
	      (Surety’s Name)

	
	

	
	By:


	
	Its:


	
	Date:


	
	


