CONSULTING AGREEMENT


Number:2002-005
Amount: $6532.50

THIS AGREEMENT is dated the 1st day of April, 2002,

BETWEEN:

The Canadian Society for Independent Radio Production
242 Westhaven Crescent

Ottawa, Ontario

K1Z 7G3

(herein the "Client")

- and -

Victoria Fenner

107 Victoria Ave. S.

Hamilton Ontario

L8N 2S9

 (herein the "Consultant")

WHEREAS the Client desires to engage the Consultant to provide services to the Client for the term of this Agreement and the Consultant has agreed to provide such services, all in consideration and upon the terms and conditions contained herein;

NOW THEREFORE it is hereby agreed as follows:

1.
Services
The Client agrees to engage the Consultant to provide the services described in Schedule "A" attached hereto and the Consultant has agreed to perform and provide such services (collectively the "Services").

2.
Term
Except as otherwise provided in this Agreement, the Client agrees to engage the Consultant to provide the Services for a term commencing April 1, 2002 and ending, after submission of an interim report to the principal funder, the Ontario Trillium Foundation, on September 31, 2002.

3.
 Fee

(a)
The Client agrees to pay the Consultant a total fee for the Services provided by the Consultant under the Agreement in the amount of $6532.50 plus any expenses as authorized under this Agreement.  The Services to be provided by the Client are described in Schedule “A” attached hereto.

(b)
The fees paid by the Client to the Consultant under this Agreement shall include any applicable goods and services taxes.

(c)    
The Consultant agrees to follow the requirements described in Schedule "B" attached hereto when preparing an invoice for payment under this Agreement.

4.
Expenses
Expenses will only be paid for by the Client upon presentation of proper accounts, statements, invoices or receipts for such items, as detailed specifically herein.

5.
Independent Contractor
The Consultant's relationship with the Client as created by this Agreement is that of an independent contractor for the purposes of the Income Tax Act (Canada) and any similar provincial taxing legislation.  It is intended that the Consultant shall have general control and direction over the manner in which its services are to be provided to the Client under this Agreement.  Nothing contained in this Agreement shall be regarded or construed as creating any relationship (whether by way of employer/employee, agency, joint venture, association, or partnership) between the parties other than as an independent contractor as set forth herein.

6.
Time and Effort

The Consultant agrees to devote such portion of the Consultant's time, energy, effort and skill in performing the Services set out in this Agreement as the Client may reasonably request from time to time.

7.
Authority

The Client agrees acknowledges that budgetary control of expenses required by the project is within the scope of duties of the Consultant.  The Consultant is empowered to make contracting decisions on behalf of the Client provided that all expenditures have been contracted in accordance with CSIRP’s contracting policies and are within the limits set out in the initial projected budget as outlined below, unless otherwise specified herein.

No pre-approval shall be required for expenditures of less than $200.00, provided that the total of such expenditures during the term of this contract does not exceed $2000.00.  All expenditures in excess of $200.00 shall be pre-approved by the Client and invoiced by the supplier to the CSIRP Treasurer. The Consultant shall make every reasonable effort to keep the Board, especially the Treasurer, informed of every anticipated expenditure and shall provide a project budget at the beginning of the project and quarterly updates thereafter. The total budget shall not exceed the amount approved for same by the CSIRP Board.

The Client shall also provide advances by cheque to the Consultant to cover projected expenditures up to a total of $2000.00 in any six month period.  Such advances shall be provided when presented by a written estimate by the Consultant on projected amounts as specified above.  The Consultant shall provide a complete accounting, including receipts, invoices and all other relevant documentation for all advances given on a monthly basis. If the total amount of the expenditures is less than the amount advanced, the Consultant shall refund the difference.  If it is greater, the Client agrees to reimburse the difference to the Consultant.

8.
Compliance
(a)
The Consultant shall comply with all applicable federal, provincial and municipal laws, rules and regulations arising out of or connected with the performance of the Services under this Agreement by the Consultant or its employees.

(b)
The Consultant shall be responsible for all Unemployment Insurance Contributions, Canada Pension Plan contributions, Income Tax and Workers' Compensation payments relating to or arising out of the fees paid to the Consultant under this Agreement and the Services performed by the Consultant or its employees.  Payments relating to any of the above shall be the responsibility of the Consultant and shall be forwarded by the Consultant as appropriate, directly to the government agencies involved.  Proof of compliance with this requirement shall be available to the Client upon request.

(c)
In the event that any taxing authority, for whatever reason, seeks from the Client any Unemployment Insurance Contributions, Canada Pension Plan contributions, Income Taxes or Workers' Compensation payments, the Consultant agrees to indemnify the Client and any of its directors, officers and employees, for the full amount of any such contributions or payments (including any applicable interest and penalties thereon).  

9.
Key Person
The parties acknowledge that Barry Rueger is a key employee of the Consultant and integral to the successful performance of the Services by the Consultant under this Agreement.

10. Confidential Information

(a)
The Consultant acknowledges that certain of the material and information made available to the Consultant by the Client in the performance of the Services (the "Confidential Information") will be of a confidential nature.  The Consultant recognizes that the Confidential Information is the sole and exclusive property of the Client, and the Consultant shall use its best efforts and exercise utmost diligence to protect and maintain the confidentiality of the Confidential Information.  The Consultant shall not, directly or indirectly, use the Confidential Information for its own benefit, or disclose to another any Confidential Information, whether or not acquired, learned, obtained or developed by the Consultant alone or in conjunction with others, except as such disclosure or use may be required in connection with the performance of the Services or as may be consented to in writing by the Client.

(b)
The Confidential Information is and shall remain the sole and exclusive property of the Client regardless of whether such information was generated by the Consultant or by others, and the Consultant agrees that upon termination of this Agreement it shall deliver promptly to the Client all such tangible parts of the Confidential Information including records, data, notes, reports, proposals, client lists, correspondence, materials, marketing or sales information, computer programs, equipment, or other documents or property which are in the possession or under the control of the Consultant without retaining copies thereof.

(c)
Each of the foregoing obligations of the Consultant in this clause shall also apply to any confidential information of customers, joint venture parties, contractors and other entities, of any nature whatsoever, with whom the Client or any associate or affiliate of the Client has business relations.

(d)
Notwithstanding the foregoing provisions of this clause, the Consultant shall not be liable for the disclosure or use of any of the Confidential Information to the extent that:

(i)
the Confidential Information is or becomes available to the public from a source other than the Consultant and through no fault of the Consultant; or

(ii)
the Confidential Information is lawfully obtained by the Consultant from a third party or a source outside of this Agreement.

(e)
The covenants and agreements contained in this clause shall survive the termination of this Agreement.

11.
Other Services

The Consultant will be free to perform consulting and other services to the Consultant's other clients during the term of this Agreement, provided however, that the Consultant shall ensure that the Consultant is able to perform the Services pursuant to this Agreement in a timely and professional fashion.  The Consultant agrees not to perform services for the Consultant's other clients which may create a conflict of interest or interfere with the Consultant's duties pursuant to this Agreement.

11. Non-Competition

(a)
The Consultant acknowledges that, by reason of performing the Services, it will receive the value and advantage of special training, skills and expert knowledge and experience of the Client and the clients and employees of the Client.  It is the expressed intent and agreement of the Consultant and the Client that such training, skills, knowledge and experience be used solely and exclusively in the best interests of the Client.  The Consultant therefore agrees that for a period of six months from the date of termination of this Agreement, however caused, it will not, for any reason, directly or indirectly, either as an individual or as a partner or as part of a joint venture, or as an employee, or in any other capacity, be engaged or employed in a business which is in direct competition with the Client involving the specific activities performed by the Consultant on behalf of the Client within North America unless prior written permission to such activity is given by the Client.

(b)
The Consultant agrees that, during the term of this Agreement, and for a period of six months following termination of this Agreement, however caused, it will not hire or take away, or cause to be hired or taken away any employee of the Client.

 (c)
The parties agree that if any covenant or provision in this clause is determined to be void or unenforceable at law due to period of time, geographical area, or otherwise, then such covenant or provision shall be reduced in scope or amended, as to term, geographical area or otherwise, to the extent required so that the covenant or provision, as so reduced or amended, is enforceable at law and the unenforceable part shall be deemed to be severed from the balance, which balance shall survive and be of full force and effect.

(d)
The covenants and agreements contained in this clause shall survive the termination of this Agreement.

13.
Termination

(a)
In the event that the Consultant or Client breaches this Agreement, or otherwise fails to perform the Services in accordance with the terms of this Agreement, either party may terminate this Agreement immediately and without notice for cause.  Either party may terminate this Agreement at any time, without cause or reason, upon giving 30 days advance written notice to the other.

(b)
Upon termination of this Agreement:

(i)
the Client's obligations to the Consultant, and the Consultant’s obligations to the client under this Agreement shall terminate except for obligation of the Client to pay any fees and expenses in accordance with the terms of this Agreement, to the date of termination; and

(ii)
the Consultant's obligations to the Client under this Agreement shall terminate except those obligations which are specifically expressed to survive the termination of this Agreement.

14.
Indemnification
(a)
The Client undertakes to, and does hereby agree to, indemnify the Consultant and any employees of the Consultant against any and all actions, suits, claims, costs, demands, losses, damages and expenses which may be brought against or suffered by them or which they may sustain, pay or incur by reason of the breach by the Client of any of the provisions of this Agreement. The Client further agrees that the Consultant and any employees of the Consultant will be covered by any general liability purchased for its own directors and employees, subject to the terms of the insurance policy purchased.
(b)
The Consultant undertakes to, and does hereby agree to, indemnify the Client and its heirs, directors, officers and employees against any and all actions, suits, claims, costs, demands, losses, damages and expenses which may be brought against or suffered by them or which they may sustain, pay or incur by reason of any breach by the Consultant of any of the provisions of this Agreement.
15.
Governing Law
This Agreement shall be governed by the laws of the Province of Ontario and the federal laws of Canada applicable therein.

16.
Severability

If any provision of this Agreement, or the application of such provision to any person or in any circumstance, shall be determined to be invalid, illegal or unenforceable, the remaining provisions of this Agreement, and the application of such provision to any person or in any circumstance other than that to which it is held to be invalid, illegal or unenforceable, shall not be affected thereby.

17.
Amendments
Any amendment to this Agreement must be in writing and signed by both parties hereto.

18.
Time of Essence

Time shall be of the essence in this Agreement.

19.
Totality of Agreement

This is the entire Agreement between the Client and the Consultant with respect to the consulting services to be provided by the Consultant to the Client and supersedes any prior agreements with respect to such services whether written or oral.

20.
Notices

Notices hereunder shall be in writing and must be either personally delivered or sent by double registered mail to the address(es) set forth above.  A party may change the address(es) set forth above by proper notice to the other.

21.
No Waiver
The failure of any party to insist upon the strict performance of a covenant or obligation hereunder, irrespective of the length of time for which such failure continues, shall not be a waiver of such party's right to demand strict performance in the future.  No consent or waiver, express or implied, to or of any breach or default in the performance of any covenant or obligation hereunder shall constitute a consent or waiver to or of any other breach or default in the performance of the same or of any other obligation hereunder.

22.
Assignment
This Agreement is personal in nature and may not be assigned by either party hereto to any other person or corporation..

23.
Enurement
This Agreement shall be binding upon and shall enure to the benefit of each of the parties hereto and their respective employees and permitted receivers, successors and assigns.

IN WITNESS WHEREOF the parties hereto have signed this Agreement as of the day and year first above written.

__________________________________________

_________________________

For the Consultant

___________________________________________

_________________________

For the Client

SCHEDULE "A"

Description of Services

To carry out the obligations of the Client to the Ontario Trillium Foundation under the current phase (April 1, 2002 to September 1, 2002) of Ontario Trillium Foundation Grant #9911275, including the organization of a professional workshop for radio producers and interested others, as well as the completion of an interim report to the Ontario Trillium Foundation on activities under this grant due in June 2002.  The  workshop, entitled Deep Wireless, Radio That Hears the Soundscape, will be held in Toronto on April 27 and 28, 2002 and will be produced in conjunction with News Adventures in Sound Art and the Canadian Association for Sound Ecology.
Duties of the Consultant will include full artistic and administrative direction for the workshops and other activities under this contract, including budgetary control as specified in this Agreement, supplier sourcing, publicity and registration, hiring and contracting of all staff subject to CSIRP contracting requirements and preparation of all funding reports.

SCHEDULE "B"

Requirements for Invoicing

a)
The Consultant agrees to provide monthly detailed invoices to the Client which itemize the following:
(i) 
All services provided which are being covered by the invoice

(ii) 
If billing for Services is done at a daily or hourly rate, the invoice will indicate the total number of days or hours being billed, supported by a separate timesheet which details days/hours worked, individual(s) providing services and services provided
(iii) 
Includes a clear summary of all taxes included as per 3 (a) of this Agreement

(iv) 
A detailed item-by-item listing of all expenses being included in the invoice, supported by all receipts. If such receipts include multiple items, some of which are not being billed to an invoice submitted under this agreement, the item-by-item listing will include a summary of each receipt which details the specific items being billed to the invoice submitted under this agreement, including a separate calculation of all applicable taxes relating to the specific items being billed.

b)
Upon receipt and verification of an invoice and all supporting documentation, a cheque will be issued by the Client to the Consultant.
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