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[ AILA letterhead]

The Honorable Mary A. Ryan

Assistant Secretary for Consular Affairs

U.S. Department of State Visa Office

2401 E Street, N.W.

Washington, D.C. 20522-0106

Re:
Form DS-157 Comments                      

Dear Ms. Ryan:

Introduction.  On behalf of the American Immigration Lawyers Association (AILA), we are submitting these comments concerning the new DS-157 Supplemental Nonimmigrant Visa Application.  Representatives of the Visa Office graciously agreed to consider these comments at the March 7, 2002 liaison meeting with members of AILA’s Department of State (DOS) Liaison Committee.  

AILA is the national bar association of over 7,800 attorneys and law professors who practice and teach immigration law.  AILA member attorneys represent hundreds of  thousands of U.S. families seeking lawful permanent residence for qualifying family members, U.S. businesses and industries seeking both temporary and permanent residence on behalf of foreign nationals, as well as foreign students, entertainers, athletes, and asylum seekers, often on a pro bono basis.  Founded in 1946, AILA is a nonpartisan, nonprofit organization that provides its members with continuing legal education, information, professional services, and expertise through its 35 chapters and over 75 national committees.  AILA is an affiliated organization of the American Bar Association and is represented in the ABA House of Delegates. 

A critical aspect of AILA’s educational and informational efforts on behalf of its members is its ongoing liaison with relevant U.S. government agencies and personnel.  Suffice it to say that we sincerely appreciate our long and productive professional liaison relationship with the Visa Office and offer these comments in that spirit and with the utmost of respect.

General Comments. AILA strongly supports new methodologies to assist consular officers in their task of determining those, who are admissible to the U.S.  We believe that to expect a consular officer to determine the internal thought processes of any applicant to be unrealistic.  That said, we question the utility of the DS-157 in addressing terrorist threats versus intelligence improvements providing timely access to such information.  Little is publicly known of the origins of the DS-157.  A Department of Justice official is quoted as saying that the DOS developed the form “in consultation with the DOJ, and that the information it garners could provide law enforcement with a useful tool.”  79 Interpreter Releases 138-39 (Jan. 28, 2002).  

Assuming that the DS-157 will allow for enhanced security-related procedures, we have not been able, after repeated attempts to obtain guidance as to the appropriate completion of the form.  This lack of guidance to the public regarding the form’s completion would seem to only enhance the likelihood that applicants will complete the form improperly, which would decrease the utility of the form.

It is axiomatic that those who in fact pose a security threat to U.S. interests will not linger over the details of the DS-157.  Those genuinely concerned to provide our government with the information it desires, on the other hand, necessarily will puzzle over many aspects of the form in their attempt to complete the form as required.  Thus, we would respectfully request the guidance of the State Department via a public cable or memorandum to assist applicants in the proper completion of the form.  Certainly, it is not atypical for U.S. government agencies to provide instructions as to how a form should be completed to improve the possibility of accuracy in completion.

Specific Comments.  

Item 4---“Clan or Tribe Name (If Applicable)”


We would suggest that some example of the type of clan or tribe affiliation would


be of use.  Perhaps, an historic affiliation versus and active one would be

acceptable.   Is an ancestral clan or tribal affiliation reference required?   

Item 5—“Spouse’s Full Name (If Married).”  

We would suggest that the parenthetical (if married), be replaced with (if applicable).  If the question is meant to include “significant other” companions, we would suggest that such an alternative be referenced.

Item 8---“Full Name and Address of Contact Person or Organization in the United States (Include Telephone Number)”

What is a contact person or organization.  Many who travel to the U.S. as tourist may have no relatives or friends in the U.S. or travel agents for that matter based on the current use of the internet, etc.  Would a contact person or organization in this circumstance be the hotel or lodging where the person is supposed to be staying?  What type of alternative information is acceptable?

Item 9—“List All Countries You have Entered in the Last Ten Years (Give the year of Each Visit).”  

The question is burdensome, but understandable.  Less understandable is why, if security is the driving force behind the question, the form does not also call for those countries that have refused admission to the applicant.  

Item 13—“List all Professional, Social and Charitable Organizations to Which You Belong (Belonged) or Contribute (Contributed) or with Which You Work (Have Worked).”  

Religious, civic-minded, socially involved and charitable visa applicants will find this question particularly challenging, if only because few maintain lists of all contributions made to youth organizations, religious groups, door-ringers seeking small donations, and the like.  While we presume that the question and the answer, as with other aspects of the form, is to be governed by a “good faith” standard of compliance, the lack of guidance on what level of detail to include in the response inevitably will raise questions about the true expectation level of compliance with this question.  Does “contribution” refer only to financial contributions?  Does “work” refer only to gainful employment?  Also, why are there no time limitations to Item 13, as provided for Items 9 (10 years) or 17 (post-elementary only)?

Item 14—“Do You Have Any Specialized Skills or Training, Including Firearms, Explosives, Nuclear, Biological, or Chemical Experience?”  

Many nonimmigrant visa applicants, ranging from H-1B computer specialists to P-3 culturally unique performers, apply for visas precisely because they have specialized skills.  Consular officers must ascertain the presence of such skills in the case of many work-related nonimmigrant visa classifications. Should applicants simply include every specialized skill they may have, such as equestrian skills, paralegal training, tap dancing, spot oil market investing, database management, chicken sexing and the like?  In particular, how should H-1B and other visa applicants whose visa eligibility is based on specialized skills and training approach this question?  We would suggest that the phrase, 
“limited to” might replace “including” to clarify the intended scope of the response.

Item 15—”Have You Ever Performed Military Service.  If Yes, Give Name of Country, Branch of Service, Rank/Position, Military Specialty, and Dates of Service.”  

Some of the information requested would require nationals of certain countries to violate national laws prohibiting the disclosure of military information.  Would the U.S. government provide any additional guidance to those faced with such a conflict with national laws?  Also, presumably most, if not all, members of any military receive some sort of basic firearms training.  Must the applicant disclose such training in Item 14?  Indeed, must applicants who have had any form of military specialty (including supply, logistics, motor pool, etc.) explain the specialty in response to Item 14?

Item 16---“Have You Ever Been in an Armed Conflict, Either as a Participant or Victim?”

The phrases “armed conflict,” “participant,” and “victim” are subject to wide- interpretation and invite political, not necessarily factual, responses.  Must all Israelis and Palestinians, for instance, answer “yes” to the question and provide an explanation?  What about Irish and Basque nationals, not to mention many Central and South Americans?  Must someone who fell victim to a mugging in Moscow answer, “yes,” and explain?  

Item 17—“List All Educational Institutions You Attend or Have Attended.  Include Vocational Institutions But Not Elementary Schools.”  

Some details of this question, such as the school’s name, the course of study and dates of attendance are clearly reasonable.  However, few of our members can remember the address of their secondary school, let alone its telephone number.  Is a “cannot remember” response satisfactory compliance to avoid a INA 221(g) denial?  What level of effort should an applicant make to discover the phone number or address of schools to be deemed to have satisfactorily “completed” the form.

Item 18—“Have You Made Specific Travel Arrangements?  If YES, please provide a complete itinerary for your travel, including arrival/departure dates, flight information, specific location you will visit, and a point of contact at each location.”  

In many instances, providing this information, while burdensome, will be easy enough.  What happens, however, to those who will not necessarily know how long they will be at each particular location on their itinerary or if they might have to make changes to such itinerary?   What assurances are there, if any,  that an applicant who makes every effort to respond to this question in detail will not somehow later be penalized for deviating from the anticipated itinerary?  Should applicants always note that their itinerary is “subject to change” to avoid suspicion?   In addition, who are appropriate “points of contact.” 

Conclusion.  We recognize that security concerns are, and must remain, paramount to protect our people and our national interests.  However, when the DOS promulgates a form to be used at its consular offices without public direction or guidance, it raises credible questions as to the utility of the form, since many will not know what is required for appropriate completion.  Conscientious applicants could take literally hours or days to ferret out the information requested.   Certainly, a small price to pay versus the threat of terrorism to our country, but does the form really enhance the ability to detect such applicants?   Millions of visa applicants deserve to know in advance that the form will not be used as an arbitrary mechanism to issue section 221(g) of the Immigration and Nationality Act, as amended, denials where none would otherwise lie.   Further, it makes sense to improve our chances at accurate data collection with public guidance as to  the proper completion of the form.  In addition, how can the security of our country really be enhanced against true malfeasors, who will not answer these questions truthfully.  In the meantime, the majority of travelers who desire to comply with our laws will waste time and effort in prognosticating what some of these DS-157 questions really require in response.  In addition, since U.S. citizens may find themselves facing similar requirements from other countries, we would hope that the U.S. would provide clear guidelines as to the completion of this form so that expectations as to completion may be met.

Thank you for the opportunity to submit these comments.

Respectfully submitted,

Kathleen Campbell Walker, Chair

AILA Department of State Liaison Committee
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