
 SEQ CHAPTER \h \r 1
CONSTRUCTION AND TERM LOAN AGREEMENT


THIS CONSTRUCTION AND TERM LOAN AGREEMENT (“Agreement”) dated ______, 20__, is made by and between [1], LLC, a Utah limited liability company with an address of_________, Utah ______ (“Borrower”) and [2], a Utah corporation with an address of __________________, Utah _____ (the “Lender”).  The Lender and Borrower are sometimes referred to collectively as the “Parties.” 

Background
1.
Borrower desires to borrow from Lender, and Lender desires to loan to Borrower (the “Loan”), the aggregate sum of ______________ Dollars ($_________) (“Loan Amount”) pursuant to one or more secured promissory notes (“Note” or “Notes”), plus all fees, interest, and expenses as set forth in such Notes or in the Loan Documents described in this Agreement. 

2. The proceeds of the Loan will be used to make certain improvements to certain real property more particularly described in Exhibit A, attached (the “Property”) as set forth in the funding proposal and budget set forth in Exhibit B attached (“Project Budget”).  The Property and the construction and completion of any and all structures, the installation of any equipment, fixtures, and all other improvements contemplated by this Agreement (“Improvements”),  as well as all landscaping and all other work on or relating to the Property is referred to as the “Project”.
3. In order to induce Lender to make the Loan to Borrower, Borrower has agreed to (i) grant to Lender a security interest in the Property (ii) pay the principal, interest, fees and expenses set forth in the Note, (iii) execute such other documents as Lender requires pursuant to the terms of this Agreement, and (iv) obtain the execution and delivery to Lender of such other documents by such other persons at such times as required pursuant to this Agreement.
Agreement

In consideration of the foregoing recitals, which are an integral part of this Agreement, and the covenants and promises of the Parties set forth in this Agreement, the receipt and sufficiency of which are acknowledged, Borrower agrees to borrow from Lender, and Lender agrees to lend to Borrower the Loan according to the following terms and conditions:


1.
LOAN TO BORROWER.  
1.1
Multiple Advance Loan.  Subject to the terms and conditions of this Agreement, Lender agrees to make proceeds from the Loan available to Borrower in the form of approved advances (“Advances”).  The Loan shall be held in escrow in a construction control account with Lender’s bank and disbursed as Advances in accordance with the terms and conditions described in this Agreement (“Draw Conditions”).  Each Advance under the Loan will be for the sole purpose of providing funds to Borrower the payment of, or reimbursing Borrower for, certain costs and expenses incurred in connection with the construction of the Project on the Property and other incidental costs and expenses, as more particularly provided in this Agreement.  This is not a revolving loan.

1.2
Maximum Project Amount.  The maximum amount of Advances must not exceed, at any time, the principal amount set forth in the Note (“Maximum Loan Amount”).  Lender will have no obligation to commence or continue making Advances of the Loan if the requested Advance, when added to all amounts advanced and outstanding, would exceed the Maximum Loan Amount.  If the outstanding principal balance at any time exceeds the Maximum Loan Amount, Borrower will make an immediate prepayment of principal in the amount of the excess.
1.3
Interest Reserve.  As part of the Loan proceeds, Lender is establishing an interest reserve (“Interest Reserve”).  Amounts in the Interest Reserve are available solely to make interest payments under the Note during term of the loan as defined in the Note.  From time to time as interest payments are due with respect to the Loan, Lender is specifically authorized (but not required) to draw upon the Interest Reserve (and debit the Loan) without notice to Borrower to make the interest payments.  As a result of Lender’s draws, the principal balance outstanding under the Loan will increase, and the Interest Reserve will be reduced.  Upon an Event of Default, Lender may require interest payments to be made directly by Borrower and not drawn from the Interest Reserve.  The Interest Reserve is not permitted to be used for any purpose other than to fund interest payments under the Note, except as may be permitted above.


1.4
Loan Documents.  The Loan shall be evidenced by a Note, which is secured by a trust deed (the “Trust Deed”) encumbering the Property, including any and all improvements on it, by and among the Lender (as Beneficiary) and Borrower (as Trustor) and by a Security Agreement (the “Security Agreement”) between Borrower (as Debtor) and Lender (by Secured Party).  The Loan Amounts shall be due and payable to Lender in accordance with the terms of the Note and shall be due no later than the maturity date as set forth in the Note (“Maturity Date”).  As additional security, the Lender requires the personal guarantees of ________ and of _______, and may also require additional security in the form of one or more further personal guarantees ( each a“Guarantee”) signed by one or more guarantors (“Guarantor(s)”).  This Agreement, together with the Note, Trust Deed, Security Agreement, the Guarantee(s), and such other security agreements and other documents now or later entered into in connection with the Loan or described in or referred or pursuant to this Agreement, the Trust Deed, the Security Agreement, or the Guarantees are referred to as the “Loan Documents.”
1.5
Service Fees and Other Fees.  In addition to and separate from interest payable with respect to the Loan, Borrower shall pay to Lender a service fee of one percent (1%) per year of the average outstanding principal Loan balance as of the end of each calendar year, to cover administrative costs of Lender.  Such service fees shall be payable 30 days after the end of each calendar year or, at the beginning or end of the loan after the end of any partial year, or 30 days of notice from Lender of the amount of such fees, whichever is later.  In addition, Borrower shall reimburse Lender on demand for all Loan closing and legal fees incurred by Lender in connection with the Loan, and shall reimburse Lender for all reasonable professional service fees that are customary for the service being provided and in accordance with any standing fee schedules that have been established for the service.  At Lender’s discretion such amounts described in this Section 1.5 may be treated as an Advance or part of an Advance.

2.
REPRESENTATIONS AND WARRANTIES  Borrower represents and warrants to and for the benefit of Lender as follows:

2.1
Title to Property.  Upon closing of the loan, Borrower shall be the sole and true owner of the Property free and clear of all liens, claims, security interests, licenses, prior assignments, and encumbrances of every kind and nature, except for the security interest of Lender as provided in the Trust Deed or the Security Agreement;
2.2
Power and Organization.  Borrower has the requisite power and authority to (a) incur the indebtedness evidenced by the Note and Loan Documents; (b) enter into this Agreement and grant the Trust Deed and Security Agreement; and (c) enter into any other agreements or documents to which it is a party and which are Loan Documents or referenced or included in the Loan Documents executed and delivered to Lender concurrently with this Agreement; Borrower has been duly organized and is in good standing in the state of its formation and is authorized to do business in Utah, and the execution of the Loan Documents will not violate Borrower’s organizational documents or any agreement to which Borrower is a party.
2.3
Authorization.  This Agreement and the Loan Documents to be executed by Borrower contemporaneously with this Agreement have been duly authorized, executed, and delivered by Borrower and constitute the valid, legal, and binding agreements of Borrower, enforceable in accordance with their terms.
2.4
No Violation.  The entering into and performance of the Loan Documents will not violate any judgment, order, law, or regulation applicable to Borrower or result in any breach of, or constitute a default under, or result in a creation of, any lien, charge, security interest or other encumbrance on any assets of Borrower pursuant to any other instrument to which Borrower are a party or by which Borrower or Borrower’ assets may be bound.
2.5
No Proceedings.  There are no actions, suits or proceedings pending, or to the knowledge of Borrower threatened, before any court, administrative agency, arbitrator, or governmental body (including, but not limited to, any Notice of Lis Pendens) which could, if determined adversely to Borrower, adversely affect the Property or Borrower’s ability to perform its obligations under this Agreement or the Note or Loan Documents or any related agreement to which Borrower is a party affecting the Property or the collateral described in the Trust Deed or the Security Agreement (the “Collateral”) or which could otherwise affect the validity or enforceability of the Trust Deed or the Security Agreement.
2.6
No Bankruptcy.  Borrower has never filed or been subject to a petition in bankruptcy, been insolvent, had a receiver appointed for it or any of its property, or made an assignment for the benefit of creditors.
2.7
No Family, Personal or Household Use.  The Loan proceeds will be used exclusively for business purposes.  None of the loan proceeds will be used for personal, family, or household use by Borrower or anyone.  
2.8
Financial Statements. Borrower has delivered to Lender such financial statements as requested by Lender at or before the execution of this Agreement and will provide further financial statements pursuant to this Agreement and the Loan Documents (the “Financial Statements”).  The Financial Statements are and will be accurate and complete in all material respects, are consistent with the books and records of Borrower or the person to which the statements relate in all material respects, and fairly present the financial condition and operating results of Borrower or the person to which the statements relate as of the dates, and for the periods, indicated in them, and no other liabilities (including contingent liabilities) of Borrower or the person to which the statements relate exist except as set forth in such Financial Statements.
2.9
Taxes.  All taxes that are due have been paid along with any applicable penalties, interest, and other applicable charges, and all taxes that have been incurred but not yet due have been properly accrued in Borrower’s books and records and adequate reserves for them  have been established in Borrower’s books and records.

2.10
Governmental Consents.  No consent, approval, order, or authorization of, or registration, qualification, designation, declaration, or filing with, any federal, state, or local governmental authority on the part of Borrower is required in connection with the consummation of the transactions contemplated by this Agreement.



2.11
Documents and Other Information.  All documents and other information delivered to Lender by any person pursuant to any of the Loan Documents are and will be complete and correct in all material respects at the time of delivery to Lender.

2.12
No Change.  There has been no material adverse change in the financial condition of Borrower or in Borrower’s ability to perform its obligations under the Loan Documents to which Borrower is a party since the date of Borrower’s respective Financial Statements.

2.13
Properties.
Except as contemplated by this Agreement or as previously disclosed in Borrower’s financial statements or in writing to Lender and as accepted by Lender, and except for property tax liens for taxes not presently due and payable, Borrower owns and has good title to all of Borrower’s properties free and clear of all security interests, and has not executed any security documents or financing statement relating to such properties other than the Trust Deed and the Security Agreement.  All of Borrower’s properties are titled in Borrower’s legal name, and Borrower has not used, or filed, or had filed by any person a financing statement under any other name for at least the last five (5) years.

2.14
Hazardous Materials.  Except as disclosed to and acknowledged by Lender in writing, Borrower represents and warrants that Borrower has no knowledge of, or reason to believe that there has been (a) any breach or violation of any federal, state, or local statute, regulation, or ordinance relating to the protection of human health or the environment including, without limitation, the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42. U.S.C. Section 9601 et. seq., the Superfund Amendments and Reauthorization Act of 1988, Pub. L. No. 99-499, the Hazardous Materials Transportation Act, the Resource Conservation and Recovery Act, or other applicable, local, state, or federal rule, law, or regulation including those described in Section 33 of the Trust Deed (“Hazardous Material Law”); (b) any use, generation, manufacture, storage, treatment, disposal, release or threatened release of any Hazardous Materials as that term is defined in the Trust Deed (“Hazardous Materials”) on, under, about, or from the Property by any prior owners or occupants of the Property; or (c) any actual or threatened litigation of claims of any kind by any person relating to such matter.  Borrower agrees to be bound to the terms of Section 33 of the Trust Deed and all other provisions of the Loan Documents relating to Hazardous Materials or hazardous substances.  Borrower authorizes Lender and its agents to enter upon the Property to make such inspections and tests as Lender may deem appropriate to determine compliance with this Section 2.14.  Any inspection or test made by Lender shall be at Borrower’s expense and for Lender’s purposes only and shall not be construed to create any responsibility or liability on the part of Lender to Borrower or to any other person.  The representations and warranties contained in this Agreement and in Section 33 of the Trust Deed are based on Borrower’ due diligence in investigating the property for hazardous waste and hazardous substances.  Borrower (1) releases and waives any future claims against Lender for indemnity or contribution in the event Borrower becomes liable for cleanup or other costs Lender may directly or indirectly sustain or suffer resulting from a breach of this Section 2.14 of this Agreement or of Section 33 of the Trust Deed or as a consequence of any use, generation, manufacture, storage, disposal, release, or threatened release of a hazardous waste or hazardous substance or Hazardous Material on or affecting the Property and (2) agrees to indemnify, defend, and hold Lender harmless from any claims, judgments, damages, penalties, fines, materials or expenses, or liabilities, arising or in any way relating to the presence, release, or disposal of any toxic or Hazardous Materials substances from the Property, including as set forth in the Trust Deed.  
The provisions of this Section 2.14, including the obligations to indemnify, shall survive the payment of the indebtedness of Borrower under this Agreement and the termination, expiration, or satisfaction of this Agreement the reconveyance of the Trust Deed or release of any security interest, and shall not be affected by Lender’s acquisition of any interest in the Property, whether by foreclosure or otherwise.  
2.15
Litigation and Claims.  No litigation, claim, investigation, administrative proceeding, or similar action (including those for unpaid taxes) against Borrower is pending or threatened, and no other event has occurred which may materially adversely affect Borrower’s financial condition or properties, other than litigation, claims, or other events that have been disclosed to and acknowledge by Lender in writing.

2.16
Lien Priority.  Unless otherwise disclosed to Lender in writing, Borrower has not entered into or granted any security interest or permitted the filing or attachment of any security interest on or affecting the Property or any other Collateral described in the Security Agreement or Trust Deed or directly or indirectly securing repayment of the Loan and the Note, that would be prior or may be superior to Lender’s security interests and rights in and to such Property or Collateral.

2.17
Commercial Use.  If the Property or Project consists of any residential dwelling, Borrower represents and warrants that such dwelling is not and shall not be Borrower's personal residence and that neither Borrower nor any Guarantor under the Loan shall reside in such dwelling.  Borrower covenants and agrees with Lender that neither Borrower nor any Guarantor will reside at the Property or any portion of it during the term of the Loan including any and all extensions or renewals of the Loan.
2.18
Rights to Project Agreements, Permits and Licenses.  Borrower is the true owner of all rights in, and to all existing agreements, permits, and licenses relating to, the Property applicable to the Borrower, and will be the true owner of all rights in, and to all future agreements, permits, and licenses relating to, the Property applicable to the Borrower.  Borrower’s interest in all agreements, permits, and licenses is not subject to any present claim (other than under the Loan Documents or as otherwise approved by Lender in its discretion), set-off, or deduction other than in the ordinary course of business.

2.19
Loan Documents.  Each of the representations and warranties to Lender of Borrower or any other person contained in any of the other Loan Documents executed contemporaneously with this Agreement is true and correct in all material respects and will remain so.  All of such representations and warranties are incorporated in this Agreement for the benefit of Lender.
2.20
Coverage.  The Loan does not and will not exceed seventy five percent (75%) of the cost of the Project, and Borrower has and will have capital invested in excess of twenty five percent (25%) of the cost of the Project of which no more than ten percentage points shall be supplemental financing which is not capital contributions.  All such supplemental financing shall be expressly subordinate to the Loan and the security of Lender in the Property and the Collateral pursuant to subordination instruments acceptable to Lender.
2.21
Survival of Representations.  The foregoing representations and warranties set forth in this Section 2 shall survive until all sums payable and all performances due pursuant to the Note or this Agreement, or which are secured by the Trust Deed, the Security Agreement, the Guarantees, or any of the other Loan Documents, have been paid and performed in full.


3.
CONDITIONS TO THE CLOSING AND EACH ADVANCE.


3.1
General Conditions for the Closing and each Advance.  As conditions precedent to Lender’s obligation to close the Loan and provide each Advance, Borrower shall perform the following actions and obligations prior to Closing or each Advance, as applicable:



3.1.1
Borrower at or before Closing of the Loan and before each Advance shall have performed all of its obligations under any purchase documents relating to the Property and shall have taken all such action as necessary, including the payoff of any and all liens and encumbrances on the Property to ensure that the Trust Deed secures a first-position security interest in the Property in favor and for the benefit of Lender, Lender shall have received a copy of the release of all security interests, liens, and encumbrances against the Property or Collateral and such other documents as Lender may require in connection with the termination of any and all liens and encumbrances affecting the Property or Collateral, Lender shall have received evidence that the proceeds of the Loan are to be and have been used solely in the manner approved by Lender in connection with improving the Property and Lender shall have received evidence that the Borrower is (or simultaneously with the Closing of the Loan will become) the record owner of the Property and the other Collateral for the Loan subject to no liens or encumbrances other than those permitted under this Agreement.



3.1.2
Borrower shall obtain confirmation that an ALTA lenders policy of title insurance, issued by a title insurer and in form, content, and amount acceptable to Lender has been or will be issued prior to Closing the Loan and that such policy at such Closing and at each Advance insures Lender’s first-position security interest in the Property and insures against mechanics or material or equipment supplier liens. 




3.1.3
The representations and warranties of Borrower contained in this Agreement and of Borrower and other persons contained in the other Loan Documents shall be true and correct in all material respects on and as of the Closing of the Loan as though made on and as of such date and as of the date of each Advance.



3.1.4
Borrower shall have provided Lender with an opinion of Borrower’s counsel which is reasonably acceptable to Lender, in substantially the form attached as Exhibit D.


3.2
Conditions Precedent to Initial Advance .


3.2.1
Borrower shall not have permitted any work or material to be furnished in connection with the Project until (a) Borrower and the other parties to them have signed the Loan Documents, (b) Lender’s Trust Deed and other security interests in or relating to the Property have been duly recorded and perfected, (c) Lender has been provided evidence, satisfactory to Lender, that Borrower has obtained all insurance required under this Agreement or any Loan Documents and that Lender’s liens on the Property and Improvements constitute a valid and perfected first lien and that Lender’s security interests in the Collateral has been perfected.



3.2.2
Lender shall have approved a list of all contractors employed in connection with the construction of the Improvements.




3.2.3
Lender shall have received and accepted a complete set of written plans and specifications setting forth all Improvements for the Project, and Borrower shall have furnished to Lender copies of all permits and requisite approvals of any governmental body necessary for the construction and use of the Project.



3.2.4
Lender shall have approved detailed budget and cash flow projections of the total Project costs and a schedule of the estimated amount and time of disbursements of each Advance.




3.2.5
Unless waived by Lender in writing, Borrower shall have delivered to Lender copies of all insurance policies required under the Loan Documents.




3.2.6
Borrower shall provide to Lender proof of its compliance with all applicable workers’ compensation laws and regulations with regard to all work to be performed on the Project.




3.2.7
Borrower shall have paid to Lender all fees, charges, and other expenses which are then due and payable as specified in this Agreement or any Loan Document.


3.3
Conditions Precedent to Initial Advance and Subsequent Advances.  




3.3.1
All work usually done at the stage of construction for which disbursement is requested shall have been completed and shall have been done in a good and workmanlike manner, and all materials and fixtures usually properly furnished and installed at that stage of construction shall have been furnished and installed, all in compliance with the plans and specifications.  Borrower shall also have furnished to Lender and any Special Engineer acting for Lender such proofs as Lender may require to establish the progress of work, compliance with applicable laws, freedom of the Property from liens and the basis for the requested disbursement.  Lender shall identify to Borrower any person Lender appoints from time to time as special engineer (the “Special Engineer”) to advice Lender on the course and quality of construction and other aspects of the Project.  Lender need not make any advances unless the Special Engineer certifies to Lender (see also Section 4.4.4) that based on the course and quality of construction and Project plans and specifications and on the specified purposes of a requested advance, the advance appears to be appropriate under the Loan Documents.



3.3.2
Borrower shall have furnished to Lender certification by an engineer, architect, or the inspecting party under the Draw Conditions that the construction of the Improvements has complied and will continue to comply with all applicable statutes, ordinances, codes, regulations, and similar requirements.



3.3.3
Borrower shall have submitted a Draw Request and shall have obtained and attached to each such Draw Request (as described below) (a “Draw Request”), invoices and executed acknowledgements of payment of all sums due and releases of mechanic’s and materialmen’s and equipment suppliers liens, satisfactory to Lender and to the title company insuring Lender’s interest under the Trust Deed, from any party having lien rights, which acknowledgement of payment and releases of liens shall cover all work, labor, equipment, materials, done, supplied, performed, or furnished prior to such application for an Advance and all other information required under Section 4 below.  Each Draw Request (i) shall have attached to it the information described above, (ii) shall contain a certification by the chief executive and by the chief financial officers (who must be separate individuals) under penalty of perjury stating that all conditions necessary for the requested advance have been met, specifying the stage of completion of the Project, stating that all proper advances have been properly used and applied, stating that there exists no Entry of Default and no event which (with notice or the passage of time on both would constitute an Event of Default), and stating that there has been no material adverse change in the financial condition of Borrower or of any Guarantor since the effective time of the last financial statement submitted to Lender of Borrower or of any Guarantor,, (iii) specifying the amount of the advance requested and the uses to which it will be put, and (iv) such other information as Lender may reasonably request.



3.3.4
To the extent construction items (e.g., building permits, final plan approval, etc.) of the type described above are not available at the time of the initial Advance from the Loan, Lender may condition subsequent Advances on the delivery of such items when and to the extent available.




3.3.5
There shall not exist at the time of any Advance a condition which whether with notice or passage of time or both, would constitute an Event of Default under this Agreement or under any Loan Document.



3.3.6
The conditions established above are for the sole benefit of Lender, any or all of which may be waived by Lender but only in a specific waiver acknowledgement.  Further, Lender may condition its waiver or deferral of performance of any of the conditions described on the agreement of Borrower to provide alternative future performance or to delay the requirement for performance to a later date (subject to those conditions imposed by Lender in its sole and absolute discretion).


3.4
Closing of Loan.  The Loan will close, if at all, (the “Closing”) when all Loan Documents required for the first draw have been executed and delivered, the Trust Deed has been recorded with first priority insured by a lenders policy of title insurance acceptable to Lender, and all conditions if the Loan Documents executed or to be executed prior to the first Advance have been met, including all Draw Conditions, but not later than 60 days after execution of this Agreement unless Lender agrees in writing to extend such time.  Lender shall have no obligation to grant any such extension.  If the Loan does not timely close, the obligation of Lender to make the Loan or any Advance shall terminate. 



3.5.
Agent for Advances.  Lender may appoint an agent or agents to review documents and the requesting of conditions with respect to any Advance, which may be a title company, and the fees and costs of such agent shall be paid by Borrower and shall be paid with or out of the proceeds of the Advance involved Lender shall inform Borrower of the identity of any such agent from time to time serving.
4. CONSTRUCTION LOAN DISBURSEMENTS.



4.1
Course of Construction Disbursements.  Upon the satisfaction of all applicable conditions established in this Agreement (including those in Sections 3 above), Borrower will be entitled to Advances from the Loan based on all work properly performed to a particular date, within the limitations of the Project Budget.  All Advances of Loan proceeds will be limited to amounts for disbursements solely for the payment of costs incurred in the construction of the Project.  If the total disbursements required for the payment of any line item are less than the line item amounts allocated in a Project budget, then, Lender may, but need not, in its discretion, reallocate any undisbursed amounts to other line items within the Project Budget. 


4.2
Draw Requests.  Concurrently with the request for any construction Advance under the Loan, Borrower will furnish to Lender a completed Draw Request with all required attachments.  Borrower will submit all Draw Requests not more than once in any Calendar Month, unless Lender in its sole discretion approves a more frequent disbursement period (e.g., twice per month).  Lender may charge an inspection fee for each Draw Request not to exceed the lesser of any fees of the Special Engineer for such service or $750 per request.  Within ten days of receipt of the Draw Request (so long as the Draw Request has been timely received, is complete, and all other applicable conditions have been satisfied), Lender agrees to make the requested Advance, subject to the terms and conditions of this Agreement.  Borrower shall supply to Lender with each Draw Request receipted invoices or bills of sale and unconditional partial releases and waivers of liens from each materials dealer, supplier, laborer, and subcontractor who has done work or furnished materials use of equipment, or other matters which could give rise to any lien on the Property or any part of it, or on any Collateral, for construction of the Project covered by the most recent Draw Request with respect to which Lender has made Advances and conditional releases and waivers of liens by all such persons relating to matters covered by the current pending Draw Request (See Section 4.3).  The lien waivers must be in a form acceptable to Lender.  Upon the request of Lender (in Lender’s discretion), Borrower agrees to make available to Lender prior to the making of any requested Advance: (i) a list of the names and addresses of all materials dealers, laborers, and subcontractors with whom written agreements have been made by Borrower or who have supplied any labor, materials, use of equipment on the Project or any matter which could give rise to a lien on the Property or any part of it or an any Collateral; (ii) evidence that any required inspection by any governmental authority has been satisfactorily completed; and (iii) all other invoices, bills and statements as may be reasonably required by Lender to substantiate the amount requested and the appropriateness of the advance.



4.3
Lien Waivers.  Each Draw Request must be accompanied by: (i) conditional lien waivers for any current draw (conditioned only on the payment of the money specified); and (ii) unconditional lien waivers for all prior Draw Requests.  The Lien waivers must be in a form acceptable to Lender.  A lien waiver form substantially similar to Exhibit C shall be used unless modified by Lender.  Each Draw Request must be accompanied by all additional supporting invoices, statements, and billings from each contractor, subcontractor, material supplier, equipment supplier, or laborer performing the work.



4.4
Limitations on Advances and Disbursements.  Unless otherwise agreed by Lender, Advances will be made only in accordance with and subject to the following:




4.4.1
Advances of Loan proceeds will be made by Lender only to defray costs actually incurred or to be incurred by Borrower in the construction of the Project and, notwithstanding the provisions of the Project Budget, Lender will have no obligation to make Advances for disbursements for construction costs or other amounts except to the extent actually incurred or to be incurred by Borrower.  Further, Lender will have no obligation to make Advances for disbursements for construction costs or other costs in an amount in excess of the line item reserved under the Loan for the Project budgeted category of work.




4.4.2
The representations and warranties of Borrower contained in all of the Loan Documents will be correct on and as of the date of each Advance from the Loan as though made on and as of that date and no Event of Default or event which with the giving or notice or passage of time would constitute an Event of Default will have occurred and be continuing as of the date of each Advance.



4.4.3
Lender will have no obligation to make any advance or disburse funds in respect of any development fee, management fee, asset management fee, or similar fee payable to Borrower, any Guarantor, any member or manager of Borrower, or any of their affiliates, except to the extent established in the Project Budget and agreed by Lender.




4.4.4
Lender will have the right to utilize, contract with, or employ, in each case at Borrower’s sole cost and expense (which costs and expenses will be at market rates, a Special Engineer to act, among other things, as an inspector who will review, as agent for Lender, Project plans and specifications, all construction activities undertaken in regard to the Property, and related matters.  A written certificate or indication from an inspector or inspectors that all construction complies with the Project Plans shall be a further condition precedent to Lender’s approval of each Draw Request.  Invoices of the Special Engineer may be paid out of Advances at Lender’s discretion, and copies of such invoices shall be supplied to Borrower.  



4.4.5
Lender is not required to Advance or disburse any amount which will either:  (i) reduce the total undisbursed amount of the Loan below the amount necessary to pay for the balance of all costs for which Lender has agreed to make Advances; or (ii) reduce the undisbursed amount of the Loan proceeds allocated to any budget category established in the Project Budget, below the amount which Lender deems sufficient to pay in full the costs to which the amount is allocated.  



4.5
Contract Review and Approval.  At Lender’s request, Borrower agrees to provide Lender with copies of all contracts, subcontracts, and other agreements relating to the Project so that Lender can verify all costs established in all budgets.  All contracts, subcontracts, and other agreements will be subject to Lender’s review and approval.  Based on its review and verification of costs established in the Project Budgets, Lender will have the right to reduce the dollar amount of any line items in the Project Budgets or reallocate between line items in the Project Budget.



4.6
Project Modifications.  Without Lender’s prior written consent, Borrower will not permit any material amendments or modifications of the Project.  Regardless of whether Lender’s consent to any material amendment or modification is required under this Agreement, if an amendment or modification to the Project plans causes an increase in the amount necessary to complete all or any portion of the Project, Borrower will deposit with Lender, promptly upon Borrower’s receipt of a written request from Lender, cash in an amount equal to any increase resulting from the amendment or modification.  All funds deposited with Lender by Borrower pursuant to the previous sentence will be held and disbursed by Lender as if they were Loan proceeds.


4.7
Direct Disbursement.  Lender may disburse any Advances on the Loan directly to contractors, subcontractors, material or equipment suppliers or other persons providing goods or services with respect to the Project, and Borrower must adequately identify all such persons in any Draw Request along with addresses or other appropriate disbursement instructions.  Lender may also make any Advance by delivering funds to the title company insuring Lender’s interest or any other escrow agent selected by Lender, and give such agent authority to disburse such Advance directly to such persons described above.

5.
COVENANTS OF BORROWER.  Borrower covenants and agrees that:

5.1
Use of Loan.  The Loan Advances and any and all other funds advanced to Borrower by Lender pursuant to this Agreement will be used only to complete the Project.


5.2
Start and Completion of Project.  Borrower will comply with and observe all of its obligations arising pursuant to the Loan Documents.  Borrower shall commence the construction of the Project no later than thirty days following the date of this Agreement and shall cause the Improvements to be continuously and timely constructed and equipped in a diligent and orderly manner and in strict compliance with the plans and specifications and timelines approved by Lender and all applicable laws, ordinances, codes, regulations, and rights of adjoining or concurrent property owners.  Upon demand of Lender, Borrower shall promptly correct any defect in the Improvements or any departure from the plans or specifications not approved by Lender in writing.  The Project shall be completed by Borrowers no later than one year from the Loan Closing.


5.3
Debt Limits.  Except for trade debt incurred in the normal course of business and indebtedness to Lender contemplated by this Agreement, any supplemental financing contemplated under Section 2.20,Borrower agrees not to incur or assume indebtedness for borrowed money, including capital leases and further agrees not to sell, transfer, mortgage, assign, pledge, lease, grant a security interest in, or encumber the Property or any of Borrower’ assets.  Until the Loan and all interest accrued on it has been satisfied in full as required under the terms of the Note without the prior written consent of Lender, Borrower agrees not to create or incur or suffer to be created or incurred, or to exist, any lien or encumbrance upon the Property.  


5.4
Insurance.  During the term of the Loan, Borrower shall maintain in full force and effect, at the expense of Borrower, adequate insurance to cover all necessary risks and as otherwise required by law, including but not limited to, a general liability insurance policy in an amount of no less than $2,000,000 per occurrence with $4,000,000 aggregate limits, a property, fire and casualty insurance policy, as applicable, adequately covering the Property and Collateral and the Project in an amount not less than the full amount of the Loan, and, during any construction, a Builder’s Risk policy acceptable to Lender which shall convert to a hazard policy upon completion of the Project.  Notwithstanding anything to the contrary in this Agreement, all insurance policies shall be issued in amounts to provide for full replacement of the Property and Collateral and shall be to the satisfaction of the Lender.  Lender shall be an additional named insured on all such policies.  The retainage or self-insured “deductible” amount on any policy required to be provided by Borrower shall not exceed $25,000.  Further, upon five (5) days written notice to Borrower, Borrower shall provide Lender with copies of all such insurance policies required to be obtained by Borrower in this Agreement and proof of payment of premiums required for such policy.

5.5
Taxes and Levies.  Borrower shall pay and discharge all taxes, assessments, and governmental charges or levies imposed upon it or upon its income or profits, or upon the Property or Collateral, prior to the date on which penalties attach, and all lawful claims which, if unpaid, might become a lien upon the Property or Collateral except to the extent such taxes, assessments, governmental charges or levies, or claims are being contested in good faith and do not exceed $10,000 in the aggregate at any time and not less than $20,000 remains of Loan not yet Advanced.  If Borrower fails to remove and discharge any lien, encumbrance, or charge, then, in addition to any other right or remedy of Lender, Lender may, but shall not be obligated to, discharge of the lien, encumbrance, or charge.  Borrower will, immediately upon demand by Lender, pay to Lender an amount equal to all costs and expenses incurred by Lender (including attorneys’ fees) in connection with the exercise by Lender of the foregoing right of discharge, together with interest at the Premium Rate which is the rate ten per centage points higher than the rate otherwise payable under the Note which is not the Premium Rate.
5.6
Notice Delivery.  Borrower shall deliver to Lender promptly upon receipt by Borrower a copy of all notices received by Borrower from any government entity or any other person which in any way affects the Property or other Collateral.



5.7
Further Investigation.  Upon at least two (2) business days prior notice, Borrower shall permit Lender or any person designated from time to time by Lender, at Borrower’s expense, to discuss the affairs, finances, and accounts of Borrower with Borrower and Borrower’s accountants, all at such reasonable times and as often as Lender may reasonably request.  Upon at least two (2) business days prior notice, all books, documents, financial records, and other files relating to the business and affairs of Borrower shall at all reasonable times be open to inspection either by Lender or such other person as shall from time to time be designated by Lender, who may make such copies or extracts as Lender reasonably deems appropriate; and, upon prior notice, the Property, Collateral, and the Project shall at all reasonable times be open to inspection by Lender or such person as shall from time to time be designated by Lender.



5.8
Sampling and Testing.  Borrower shall promptly conduct and complete, at Borrower’s expense, all such investigation, studies, samplings, and testings as may be requested by Lender or any governmental authority relative to the existence or location of any actual or potential substance or material, or any waste or by-product of any substance or material, defined as toxic or hazardous under Hazardous Materials Law or under applicable federal, state, or local law, rule, regulation, order, or directive, at or affecting any property or any facility owned, leased, or used by Borrower.



5.9
Environmental Compliance.  Borrower shall comply in all respects with any and all environmental laws including any related to protecting air, water, land, natural resources, wildlife, or human safety; not cause or permit to exist, as a result of an intentional or unintentional action or omission on Borrower’ part or on the part of any third party, on the Property or anywhere affecting the Project, any activity where damage may result to the environment, unless such activity is pursuant to and in compliance with the condition of a permit issued by the appropriate federal, state, or local governmental authorities; shall furnish to Lender promptly and in any event within thirty (30) days after receipt of a copy of any notice, summons, lien, citation, directive, letter, or other communication from any governmental agency or instrumentality concerning any intentional or unintentional action or omission on Borrower’s part in connection with any such activity whether or not there is damage to the environment or to natural resources or other matters.



5.10
Further Instruments.  Borrower shall make, execute and deliver to Lender such additional promissory notes, mortgages, deeds of trust, security agreements, assignments, financing statements, instruments, documents, amendments to the Loan Documents or any of the foregoing documents and other agreements as Lender or its attorneys may request to evidence and secure the Loan with respect to the Property and other Collateral contemplated by this Agreement and to perfect all security interests.



5.11
Adverse Changes.  Borrower shall promptly inform Lender of (1) all material adverse changes in its financial condition or that of any Guarantor, (2) any litigation and claims, actual or threatened, affecting the Project, or which could material affect the successful completion of the Project, or (3) any condition or event which constitutes a breach or Event of Default by any person under any of the Loan Documents.


5.12
Mechanics Liens.  Borrower shall (1) cause all claims for labor done or material and services or equipment use furnished in connection with the Improvements to be fully paid and discharged in a timely manner, (2) diligently file or procure the filing of a valid notice of the start or completion of the Improvements or such comparable document or any other notice required under applicable lien laws, (3) diligently file or procure the filing of a notice of cessation or such comparable document as may be permitted under applicable lien laws and (4) take all reasonable steps necessary to remove all claims of liens against the Property, the Improvements or the Project. Borrower shall inform Lender in advance of each person who will be providing any labor, materials, services, use of equipment, or any other matter which could give rise to any lien on the Property or any part of it or on any Collateral and Borrower shall not allow anyone who has not been so identified in advance to Lender to provide labor, materials, services, use of equipment, or other such matters with respect to the Project. If Borrower fails to remove any lien on the Property or Improvements, Lender may pay such lien, or may contest the validity of the lien and the Borrower shall pay all costs and expenses of such contest, including, Lender’s attorney’s fees.



5.13
Additional Documents.  At the request of Lender, Borrower shall provide the following documents:




5.13.1
For Borrower or any member of Borrower which is a corporation, a copy of its articles of incorporation and bylaws certified by the Secretary or an Assistant Secretary of such corporation, and a copy of the resolutions of the board of directors and, if necessary, the shareholders of such corporation, similarly certified, duly authorizing the execution, delivery, and performance by such corporation of this Agreement and the other Loan Documents and each other document required to be executed and delivered by such corporation in accordance with the provisions of them, together with an incumbency certificate as to the person or persons authorized to execute and deliver such documents on behalf of such corporation;




5.13.2
For Borrower or any member of Borrower which is a partnership, limited partnership, limited liability company, or similar entity, a copy of its articles of organization and operating agreement certified by the persons who own an equity interest in or are partners or members of such organization and a copy certified by the appropriate organizational officer of any action or resolution of managers, members, or other persons authorizing this Agreement, the Loan Documents, and the documents required to be executed and delivered by such organization in accordance with the provision of them, together with an incumbency certificate as to the person or person authorized to execute and deliver such documents on behalf of the organization; 




5.13.3
Any other corporate, partnership, company, or other similar documents from other parties involved in the transactions contemplated by the Loan Documents as requested by Lender; and




5.13.4
Any other contracts, schedules, agreements, appraisals, reports, and information pertaining or relating to the Property or the Project or Collateral, and any and all other due diligence items requested by Lender.



5.14
Attorney in Fact.  Borrower appoints and authorizes Lender, as Borrower’s agent and attorney-in-fact, to record any notices of commencement, completion, cessation of labor, and other notices that Lender deems necessary to record in order to protect any interest of Lender under the provisions of this Agreement, the Loan or any of the Loan Documents.  This agency and power of attorney is a power coupled with an interest and is irrevocable.


5.15
Reporting.  Borrower will supply to Lender quarterly Financial Statements consisting of income statement and balance sheet and yearend financial statements shall be audited if Borrower has its other financial statements audited.  Quarterly Financial Statements shall be delivered to the Lender 45 days after the end of the quarter and yearend Financial Statements shall be delivered to Lender 60 days after the end of Borrower’s fiscal year.  Borrower shall provide management reports concerning the Project every six months until the later of Project Completion or three years from Loan Closing containing such information as Lender may request, including in any event, a comparison of accomplishments during the reporting period to the objectives established for the Project, a description of any problems, delays and adverse conditions which will materially affect the attainment of planned Project objectives and a statement of action taken or contemplated to resolve the situation.  At the written request of Lender, Borrower will provide such management reports quarterly rather than every six months.  In addition, at least once every six months Lender will call Borrower to review performance and issues and Borrower will have the appropriate persons discuss such matters with Lender promptly, within two business days of Lender’s contact.  Lender will at least annually visit the Project site, but may do so more frequently, to verify and evaluate the use of the Loan funds.

6.
INDEMNIFICATION.  Borrower shall indemnify Lender and its city council members, members of its governing board, officers, agents, officials, and employees from, and hold each of them harmless against, any and all losses, costs, expenses (including attorneys’ fees), damages, liabilities, or penalties incurred by any of them arising out of or by reason of any investigation, litigation, or other proceeding (regardless of whether Lender is a party) related to the Note, the Loan Documents, the Loan or any other financing provided pursuant to this Agreement, or any transaction effected or proposed to be effected by Borrower with the proceeds of the Loan, or the Project or any construction, including the reasonable fees and disbursements of counsel and allocated costs of internal counsel and other expenses incurred in connection with any such investigation, litigation, or other proceeding (but excluding any such losses incurred by reason of any gross negligence or willful misconduct of the person to be indemnified) and, if and to the extent that the foregoing indemnification is for any reason held unenforceable, Borrower agrees to make the maximum contribution to the payment and satisfaction of each of such indemnification which is permissible under applicable law.

7.
DEFAULT.


7.1
Events of Default.  Any of the following shall constitute a default under this Agreement (each an “Event of Default”):




7.1.1
The failure of Borrower to make any payment required under this Agreement or under the Note or under the Loan Documents when such payment is due or the occurrence of any breach of any duty to Lender under any Loan Document or of any event which is defined as a breach or as an event of default under any Loan Document.



7.1.2
The neglect, failure, or refusal of Borrower to keep in full force and affect any insurance, permit, license, consent, or approval required under any Loan Document or to pay and discharge all taxes, assessments, and governmental charges or levies imposed upon the Property, Collateral, or the Project, prior to the date on which penalties attach, and all lawful claims which, if unpaid, might become a lien upon the Property or Collateral;




7.1.3
Any representation or warranty by Borrower in this Agreement, any of any person under any other Loan Document or any certificate or other document delivered by any person to Lender pursuant to or to this Agreement or any Loan Document shall prove to have been incorrect or misrepresented in any material respect when made or deemed made, or Borrower failed to provide Lender with material information in connection with the Loan or the negotiation of it.  Material misrepresentations include, but are not limited to, any erroneous statement or any omission of information about the Borrower, its owners, partners, members, or managers, or the Property or any Collateral, or any Guarantor or any grantor of security, which would reasonably be used in Lender’s determination of whether or not to grant the Loan or may any Advance; 




7.1.4
Borrower shall fail in any material respect to perform or observe any term, covenant, or agreement contained in this Agreement or any other Loan Document on its part to be performed or observed.




7.1.5
Borrower or any partner or member of Borrower or any Guarantor or any grantor of security shall admit in writing its inability to, or shall fail generally or be generally unable to, pay its debts (including its payrolls) as such debts become due, or shall make a general assignment for the benefit of creditors; or Borrower or any Guarantor or any grantor of security shall file a voluntary petition in bankruptcy or a petition or answer seeking reorganization, to effect a plan or other arrangement with creditors or any other relief under the United States Bankruptcy Code (as amended from time to time, the "Bankruptcy Act") or under any other state or federal law relating to bankruptcy or reorganization or granting relief to debtors, whether now or later in effect, or shall file an answer admitting the jurisdiction of the court and the material allegations of any involuntary petition filed against Borrower, any Guarantor, or any grantor of security pursuant to the Bankruptcy Act or any such other state or federal law; or any order for relief shall be entered against Borrower, ay Guarantor, or any grantor of security in any involuntary proceeding under the Bankruptcy Act or any such other state or federal law, or any Borrower, any Guarantor, or any grantor of security shall be adjudicated as bankrupt or shall be insolvent, or shall make an assignment for the benefit of creditors, or shall apply for or consent to or be subject to the appointment of any custodian, receiver, or trustee for all or any substantial part of any property of Borrower or of any such persons, or shall take any action to authorize any of the actions set forth above in this Section 7.1.5 or an involuntary petition seeking any of the relief specified in this Section 7.1.5 shall be filed against any Borrower or any such person and shall not be dismissed or stayed within sixty (60) days; 




7.1.6
Any Loan Document after its delivery shall for any reason cease to create a valid and perfected lien on the Property or Collateral to the extent contemplated by the Loan Document or Lender shall for any reason not have a valid and perfected lien on the Property and Collateral; 




7.1.7
Any government entity or judicial authority shall condemn, seize, or appropriate all or a material part of the Property or Collateral or all or substantially all of Borrower's assets and Borrower does not receive an award in compensation or insurance payments with respect to it within ninety 90 days of such condemnation, seizure, or appropriation;




7.1.8
There should be a materially adverse change in financial condition of Borrower or of any Guarantor or grantor of security;




7.1.9
A final judgment or order for the payment of money, the portion of which a creditworthy insurance company is not obligated to pay (as determined by Lender), shall exceed $10,000, shall be rendered against Borrower and within 30 days after entry of such judgment or order shall not have been discharged, satisfied, or the execution stayed pending appeal, or, within 30 days after the expiration of any such stay, such judgment or order shall not have been discharged or satisfied; 




7.1.10
The Property or Project becomes subject to litigation or dispute or a Notice of Lis Pendens affecting the Property is filed; 



7.1.11
Any event of a cross default occurs under Section 7.5 of this Agreement with respect to any person or matter as described in such section.



7.1.12
Lender shall believe, for any reason, that the full repayment of the Loan is unlikely to occur or has been jeopardized or that the Property or Collateral securing the Loan is at risk of harm or material loss of value or Lender deems itself insecure;



7.1.13
The Improvements are not constructed in accordance with the terms of this Agreement; or



7.1.14
Prior to the completion and construction of the Improvements and equipping of the Project, the construction of the Improvements is abandoned or work ceases for a period of more than fifteen (15) days for any reason without the consent of Lender.


7.2
Remedies.  Notwithstanding any provision to the contrary in this Agreement or in any of the other Loan Documents, upon the happening of any Event of Default, or upon any other breach or any event which with the giving of notice or passage of time would be such an Event of Default under any of the Loan Documents: (i) Lender’s obligation to make further Advance or disbursements of the Loan and any other obligations of Lender under this Agreement will abate on any event which with the giving of notice or passage of time would be an Event of Default; and (ii) if any Event of Default is not cured within any applicable notice and cure periods under the applicable Loan Document, then Lender will, at its option, have the remedies provided in this Agreement and the other Loan Documents, including, without limitation, the option to declare all outstanding indebtedness or other obligation under any Loan Document to be immediately due and payable without presentment, demand, protest, or notice of any kind, and the following remedies: (I) Lender’s obligation to make further Loan Advances will terminate on an Event of Default; (II) Lender may, at its option, apply any of Borrower’s funds in its possession to the outstanding indebtedness under the Loan whether or not the indebtedness is then due; (III) Lender may exercise all rights and remedies available to it under any or all of the Loan Documents; and (IV) Lender will have the right to use all plans and specifications for completion of construction of the Project, cause an independent contractor selected by Lender to enter into possession of the Property, and to perform any and all work and labor necessary for the completion of the Project substantially in accordance with the Project Plans and to perform Borrower’s obligations under this Agreement.  All sums expended by Lender for the purposes will be deemed to have been disbursed to and borrowed by Borrower and will be secured by the Trust Deed, the Security Agreement, the Guarantees, and other Loan Documents.  Borrower constitutes and appoints Lender, or a person selected by Lender, as its true and lawful attorney-in-fact with full power of substitution for the purposes of completion of the Project and performance of Borrower’s obligations under this Agreement in the name of the Borrower, and empowers such attorney-in-fact to do any or all of the following upon the occurrence of an Event of Default:




7.2.1
to use any of the funds of Borrower, including any balance of the Loan, as applicable, and any funds which may be held by Lender for Borrower, for the purpose of effecting completion of the Project in the manner called for by the Project plans;




7.2.3
to make those additions, changes, and corrections in the Project plans as will be necessary or desirable to complete the Project in substantially the manner contemplated by the Project Plans;




7.2.4
to employ any contractors, subcontractors, agents, architects engineers, and inspectors required for these purposes;




7.2.5
to employ attorneys to defend against attempts to interfere with the exercise of power granted;




7.2.6
to pay, settle, or compromise all existing bills and claims which are or may be or become claims or liens against the Property, Collateral, the Project, or any part of the Property or Collateral or may be necessary or desirable for the completion of the Project or clearance of objections to or encumbrances on title;




7.2.7
to execute all applications and certificates in the name of Borrower, which may be required by any construction contract;




7.2.8
to prosecute and defend all actions or proceedings in connection with the Property, the Project, or any Collateral, and to take any action, require performance. and do any and every other act as is deemed necessary with respect to the completion of the Project which Borrower might do on its own behalf;




7.2.9
to employ watchmen, erect security fences, and take other actions to protect the Property, Collateral, or Project from injury; and




7.2.10
to take any action and require performance as it deems necessary under any of the bonds or insurance policies relating to the Project, including any to be furnished under this Agreement, to make settlements and compromises with the sureties or insurers, and to execute instruments of release and satisfaction with respect to such matters.


7.3
Lender’s Expenditures.  If any action or proceeding is commenced that would materially affect Lender’s interest in the Property or Collateral or if Borrower fails to comply with any provision of this Agreement or any person fails to perform any duty to Lender under any of the Loan Documents, including, but not limited to Borrower’s failure to discharge or pay when due any amounts Borrower is required to discharge or pay under this Agreement or any of the Loan Documents, Lender on Borrower’s or the failing person’s behalf may (but shall not be obligated to) take any action that Lender deems appropriate, including, but not limited to discharging or paying all taxes, liens, security interests, encumbrances, and other claims, at any time levied or placed on the Property or any Collateral and paying all costs, insuring, maintaining, and preserving the Property or any Collateral.  All such expenditures incurred or paid by Lender for such purposes will then bear interest at the Premium Rate from the date incurred or paid by Lender to the date of repayment.  All such expenses will become a part of the indebtedness and will be payable on demand; or at Lender’s options if Lender gives written notice to Borrower, may be added to the balance of the Note and be due upon the Maturity Date or other payment date provided in the Note.  


7.4
Right of Set-Off. Upon the occurrence and during the continuance of any Event of Default, Lender is authorized at any time and from time to time, without notice to Borrower (any such notice being expressly waived by Borrower), to set off and apply any and all funds of Borrower, including, but not limited to, any security deposit, at any time in the possession of or under the control of Lender and other indebtedness at any time owing by Lender to or for the credit or the account of Borrower against any and all of the obligations of Borrower now or later existing under this Agreement or any of the Loan Documents, irrespective of whether Lender shall have made any demand under this Agreement or such other Loan Documents and although such obligations may be unmatured.  Lender agrees promptly to notify Borrower after any such set‑off and application made by Lender; provided, however, that the failure to give such notice shall not affect the validity of such set‑off and application.  The rights of Lender under this Section 7.4 are in addition to other rights and remedies (including, other rights of set‑off) which Lender may have.



7.5
Cross Collateralization and Default.  A default under the Note or Loan Documents shall constitute default under any and all other notes, loan documents, and agreements entered into between Borrower and Lender or between Lender and any Guarantor or grantor of any security.  Similarly, a default under any other loan, loan document, or agreement entered into between Borrower and Lender, or between Borrower and any other present or future lender or holder of any security interest in the Property or Collateral, shall constitute a default under the Note and the Loan Documents.  All collateral or other security, including with respect to any real or personal property, now or later granted by Borrower to Lender in any other transaction also secures the Loan and the obligations to Lender under the Loan Documents.


7.6
Remedies are Cumulative.  All remedies of Lender provided for this Agreement and in the Loan Documents are cumulative and shall be in addition to any and all other rights and remedies provided in the Note or any of the other Loan Documents or by law.  The exercise of any rights of Lender shall not in any way constitute a cure or waiver of an Event of Default under this Agreement, any Loan Document, or elsewhere, or invalidate any act done pursuant to any notice of default, or prejudice Lender in the exercise of any of its other rights under this Agreement, any Loan Document, or elsewhere unless, in the exercise of such rights, Lender realizes all amounts owed to it under this Agreement and under the Note and the other Loan Documents.


7.7
Right to Stop Work.  If Lender in good faith determines that any work or material do not conform to the approved plans and specifications or to sound building practices, or otherwise depart from the requirements of this Agreement, Lender may require to work to be stopped and withhold Advances or disbursements until the matter is corrected.  In such event, Borrower will promptly correct the work to Lender’s satisfaction.  No such action will affect Borrower’s obligation to timely complete the Improvements or to timely make any payments under the Note.  Lender is under no duty to supervise or inspect the construction or examine any books and records.  No default of Borrower will be waived by an inspection by or on behalf of Lender.  In no event will any inspection by or on behalf of Lender constitute a determination that there has been or will be compliance with the plans and specifications or that the construction is free from defective materials or workmanship.


8.
MISCELLANEOUS.


8.1
No Waiver.  No waiver of any Event of Default or breach by Borrower or any other person shall be implied from any omission by Lender to take action on account of the breach, and no express waiver shall affect any Event of Default other than that specified in the waiver and only if such waiver is in writing, and the waiver shall be operative only for the time and to the extent stated in it.  Waivers of any covenant, term, or condition contained in any Loan Documents shall not be construed as a waiver of any provision of any other Loan Documents or of any subsequent breach of the same covenant, term, or condition.  The consent or approval by Lender to or of any act by Borrower or any other person requiring consent or approval shall not be deemed to waive or render unnecessary the consent or approval to or of any subsequent similar act.



8.2
No Third Party Beneficiaries.  This Agreement is made and entered into for the sole protection and benefit of Lender (and any participating successor lender) or their assignees and Borrower.  All conditions to the obligation of Lender or to make disbursements are imposed solely and exclusively for the benefit of Lender and may be freely modified by Lender or waived by Lender in whole or in part at any time if, in its sole discretion, it deems it advisable to do so.  No persons other than Borrower shall have standing to require Lender to make any Advances or disbursements or be a beneficiary of this Agreement or of any of the disbursements to be made under it.



8.3
Plural Parties Jointly and Severally Liable.  All persons which together owe a particular duty to Lender under any Loan Document shall be jointly and severally liable to Lender for the faithful performance of such duty.



8.4
Notices.  All notices or other communications required or permitted to be given under this Agreement shall be in writing and shall be considered as properly given if transmitted by first class United States mail, postage prepaid, registered or certified with return receipt requested or by delivering the same by courier service to the intended addressee.  Notice so mailed shall be effective two (2) business days following its deposit, and notice by telefax or courier service shall be effective on the first business day after receipt.  Notice given in any other manner shall be effective only if and when received by the addressee.  For purposes of notice, the addresses of the Parties shall be as set forth below; provided, however, that any party shall have the right to change its address for notice to any other single location for that party with a copy to any single counsel for such party by the giving of notice to the other Parties in the manner set forth above.

If to Borrower:






[1], LLC

__________________________

__________________________ 


__________________________
If to Lender:


[2]

__________________________

__________________________
with a copy to:


___________________________

Parsons Kinghorn Harris, P.C.


111 East Broadway, 11th Floor


Salt Lake City, UT  84111


Phone:  (801) 363-4300


Fax:  (801) 363-4378


jrc@pkhlawyers.com


8.5
Authority to File Notices.  Borrower irrevocably appoints, designates, and authorizes Lender as its agent (such agency being coupled with an interest) to file for record any notice that Lender deems necessary or desirable to protect its interest under this Agreement or under the Note, the Trust Deed, the Security Agreement, any Guaranty, or any of the other Loan Documents.  



8.6
Actions.  Lender shall have the right to commence, appear in, or defend any action or proceeding purporting to affect the rights, duties, or liabilities of the Parties or of persons obligated to Lender under any Loan Documents or purporting to affect the Property, any Collateral, or the Advance or disbursement of any funds, in the event that Borrower fails to appear in or adequately defend such action or proceeding or fails to keep Lender advised of the status of any such matter.  In connection with any such matter, Lender may incur and pay costs and expenses, including reasonable attorneys' fees, and Borrower shall pay to Lender on demand all such costs and expenses with interest at the Premium Rate and Lender is authorized to disburse funds from the Loan for such purpose.



8.7
Commissions and Brokerage Fee.  Borrower shall indemnify Lender from any responsibility or liability for the payment of any commission, charge, or brokerage fees to anyone which may be payable in connection with the making, purchase, or refinance of the Loan.  Any such commission, charge, or brokerage fees will be paid directly by Borrower to any person or persons entitled and not from any Loan Advance.



8.8
Applicable Law and Venue.  This Agreement shall be governed by and construed in accordance with the laws of State of Utah, without regard to the principles of conflicts of laws.  By executing this Agreement, all Parties agree to submit to the exclusive jurisdiction of and agree to the venue of the courts of the State of Utah, whether state courts or federal courts located in the State of Utah.  The Parties agree not to bring an action in any court of law located outside the State of Utah.  The Parties intend that no usury statute shall apply to the Loan or to any of the Loan Documents and that the indemnity provisions of this Agreement and any other Loan Documents are intended to cover and include indemnification of Lender from claims by any party or person that the Loan Documents are in any way invalidated by any usury or other similar law of any state.  



8.9
Heirs, Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the heirs, successors, assigns, and personal representatives of the Parties; provided, however, that Borrower shall not assign its rights nor delegate its duties under this Agreement or any Loan Document in whole or in part without the prior written consent of Lender, which such consent may be granted or withheld in the sole and absolute discretion of Lender.  Any such assignment or delegation without consent shall be void.  Lender may from time to time sell participations in or assign the Loan to any person (including affiliates of Lender) without notice to or the consent of any Borrower.  In connection with the sale of or assignment of the Loan or Collateral or any participation is authorized to provide to potential participants or transferees information regarding the Property, the Project, and any Borrower, Guarantors, grantors of security, and other persons, that Lender may have in its possession.  No such sale of participations in the Loan shall, without Borrower’ written consent, relieve Lender of its obligations under this Agreement.  On any assignment in full of the Loan to any bank or institutional lender, the original Lender shall be relieved of any obligations under any Loan Document or related to the Loan from and after the date of the assignment and the successor lender shall from then forward be solely responsible for all obligations of Lender under the assigned Loan Documents.  The successor lender receiving such an assignment in full of the Loan shall have no responsibility for any act or omission of the original Lender except to the extent set forth in a written instrument provided by Borrower to such successor lender within the earlier of 20 days of notice to Borrower of the pendency of the assignment, or 20 days of notice to Borrower of the completion of the assignment.


8.10
Time.  Time is of the essence of this Agreement and each and every provision of it in which time is an element.



8.11
Relationship of Parties.  The relationship between Borrower and Lender is, and at all time shall remain, solely that of debtors and creditor, and shall not be, or be construed to be, a joint venture, equity venture, partnership, or other relationship of any nature, and Lender neither undertakes nor assumes any responsibility or duty to Borrower or to any other person with respect to the Property, the Project, or the Loan, except as expressly provided in the Loan Documents.  Notwithstanding any other provision of the Loan Documents: (a) Lender is not, and shall not be construed as, a partner, joint venturer, alter ego, manager, controlling person, or other business associate or participant of any kind of Borrower, and Lender does not intend ever to assume such status; (b) Lender shall in no event be liable for any debts, expenses, or losses incurred or sustained by Borrower; (c) Lender does not intend to ever assume any responsibility to any person for the quality, suitability, safety, or condition of the Property or the Project; and (d) Lender shall not be deemed responsible for or a participant in any acts, omissions, or decisions of Borrower. 



8.12
Attorneys' Fees and Costs.  If any legal action, including a demand letter, negotiation, mediation, or any arbitration or other proceeding (including a proceeding in bankruptcy), is brought for or relating to the enforcement of this Agreement or any Loan Document or because of an alleged claim, dispute, breach, Event of Default, or misrepresentation in connection with any of the provisions of this Agreement or any Loan Document, the successful or prevailing party shall be entitled to recover actual attorneys' fees, including, without limitation, any attorneys' fees incurred in any negotiation, alternative dispute resolution proceeding subsequently agreed to by the Parties, if any, litigation, or bankruptcy proceeding, or any appeals from any of such proceedings in addition to any other relief to which such prevailing party may be entitled.



8.13
Interpretation.  This Agreement shall not be construed against the Party preparing it, but shall be construed as if all Parties jointly prepared this Agreement and any uncertainty and ambiguity shall not be interpreted against any one Party.



8.14
Invalid Provisions.  If any provision of this Agreement is held to be illegal, invalid, or unenforceable under any present or future law, and if the rights or obligations of any Party under this Agreement will not be materially and adversely affected by the following, then, (i) such provision will be fully severable, (ii) this Agreement will be construed and enforced as if such illegal, invalid, or unenforceable provision had never comprised a part of it, (iii) the remaining provisions of this Agreement will remain in full force and effect and will not be affected by the illegal, invalid or unenforceable provision or by its severance from  this Agreement, and (iv) in lieu of such illegal, invalid, or unenforceable provision, the offending provision will be added automatically modified as a part of this Agreement to be a legal, valid, and enforceable provision as similar in terms to such illegal, invalid, or unenforceable provision as may be possible.



8.15
Survival.  Notwithstanding anything to the contrary in this Agreement or in any other Loan Documents, the Parties agree that this Agreement shall survive indefinitely the payment and performance of all sums payable pursuant to the Note or this Agreement, or which are secured by the Trust Deed, the Security Agreement, the Guarantees, or any of the other Loan Documents.

8.16
Cooperation.  The Parties will reasonably cooperate with one another to implement the terms of this Agreement and Borrower upon request will promptly take any and all other action (such as executing and delivering documents, notices, agreements, and amendments) deemed reasonably necessary by Lender to evidence or fulfill the intent and purposes of this Agreement.

8.17
Review.  Each Party agrees and acknowledges that it has had the opportunity to consult with its own counsel and advisors regarding the transactions contemplated by this Agreement.  Each Party further represents and agrees that it has knowledge and experience in financial and business matters and is capable of evaluating the merits and risks of entering into this Agreement and making an informed decision with respect to such matters.

8.18
Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be an original and all of which shall constitute one agreement.
8.19
Entire Agreement.  The exhibits to this Agreement referenced to in it and attached to it are incorporated by this reference.  This Agreement and the Loan Documents set forth the entire understanding of the parties to them and there are no oral agreements or understandings and all agreements or understanding among the parties prior to this Agreement and Loan Documents, executed contemporaneously with it, superseded by this Agreement and such Loan Documents.

The Parties have executed this Agreement the day and year first above written.

LENDER:






[2] 
By:






 
Name:  





Title:  












BORROWER:
[1], LLC
By: 










Name: 






Its: 





EXHIBIT A
SUBJECT PROPERTY 

Property located in Utah County, State of Utah
EXHIBIT B
PROJECT PROPOSAL AND BUDGET

EXHIBIT C

WAIVER CONDITIONAL ON PROGRESS PAY

UTAH CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT

Property Name: _____________________________________________________________

Property Location: ___________________________________________________________

Undersigned’s Customer: _____________________________________________________

Invoice/Payment Application Number: __________________________________________

Payment Amount: ___________________________________________________________

Payment Period: ____________________________________________________________

To the extent provided below, this document becomes effective by the undersigned to release and to waive any notice of lien or right under Utah Code Ann., Title 38, Chapters 1a and 1b, Preconstruction and Construction Liens or any present or later provision dealing with like subject matter, or any bond right under Utah Code Ann., Title 14, Contractors’ Bonds, or Section 63G-6a-1103 or any present or later provision of the Utah Procurement Code dealing with like subject matter, or any other lien or bond rights of any kind, including but not limited to Mechanics Liens under former Utah Code Ann. Title 38, Chapter 1, related to payment rights the undersigned has on or related to the above described Property once:

(1) the undersigned endorses a check in the above referenced Payment Amount payable

to the undersigned; and

(2) the check is paid by the depository institution on which it is drawn.

The foregoing waiver and release applies to a progress payment for the work, materials, equipment, or a combination of work, materials, and equipment furnished by the undersigned to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment Application, but only to the extent of the Payment Amount.  This waiver and release does not apply to any retention withheld; any items, modifications, or changes pending approval; disputed items and claims; or items furnished or invoiced after the Payment Period.

The undersigned further unconditionally waives any and all of the foregoing liens or rights with respect to any period prior to the payment period described above and acknowledges payment in full with respect to any such prior period.
The undersigned warrants that the undersigned either has already paid or will use the money the undersigned receives from the progress payment promptly to pay in full the matters described below relating to the payment, and has already paid the matters described below with respect to any period prior to the payment period described above.  Such payments will be made or have been made to pay all the undersigned's laborers, subcontractors, materialmen, and suppliers for all work, materials, equipment, or combination of work, materials, and equipment that are the subject of this waiver and release, and the undersigned will indemnify the persons described below against any loss, damage, expense (including legal fees), or liability arising by reason of the undersigned’s failure to pay in full such items.  The persons entitled to such indemnity are the Undersigned’s Customer and any other person now or later holding an interest in the affected Property by, through, or under the Undersigned’s Customer, including any lender or holder of any mortgage or trust deed, which other persons are third party beneficiaries of the forgoing warranty and indemnity.
Dated: ________________________

__

By:__________________ 
Its:__________________
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