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DEVELOPMENT AGREEMENT

Nobles Wind Farm Project (Project)
THIS DEVELOPMENT AGREEMENT ("Agreement") as entered into is effective  as of the 4th day of May, 2010 by and between enXco Development Corporation  ("Developer”) and Nobles County, Minnesota (“County”)., collectively the “Parties.”
RECITALS

A.
The Developer desires and intends to develop a Project in Nobles County, Minnesota.  The Project area is located North of Interstate 90, south of County State Aid Highway 16 and 25, East of County State Aid Highway 15 and West of County State Aid Highway 9 and is comprised of primarily agricultural lands.  A map outlining the location of the Project is included as Exhibit A.

B.
The Project objective is to develop a wind energy facility with approximately 134 wind turbines.  Each turbine will generate 1.5 MW per turbine and at completion the wind farm will generate approximately 201MW of electrical energy.  The towers will be approximately 262 feet, blades will be approximately 126 feet for an overall height of approximately 388 feet.
C.
A site permit for this Project was required and obtained through the State of Minnesota Public Utility Commission as this Project is considered a Large Wind Energy Conversion System (LWECS).  The Minnesota Wind Siting Act is found at Minnesota Statutes Chapter 216F.  The rules to implement the permitting requirement for LWECS are found in Minnesota Rules Chapter 7854. The Minnesota Public Utilities Commission issued the LWECS site permit for the Project on December 11, 2009 (Docket No. IP-6646/WS-09-584) (the LWECS Permit).

D.
Electricity from the Project will be transported to the existing Xcel Energy Nobles County Substation located at Reading in the northeast quarter of section 23, T103N, R41W, Summit Lake Township.  The Project is intended to assist Northern States Power in meeting the State of Minnesota renewable energy standard.

E.
The Developer entered into agreements with the owners of the real property comprising the Project area, giving it control of this land for the purpose of, and authority to, develop the Project.

F.
The Project will be located on land outlined in Exhibit A and covers approximately 19,200 acres. 

G.
This Agreement specifies the commitments made by the County and the Developer for the purpose of ensuring that the Project is consistent with the existing Policies and Ordinances of Nobles County to the extent they are not superseded or preempted by the LWECS Permit, and to ensure that all final permit approvals will be in the best interests of the citizens of Nobles County.

NOW, THEREFORE, in consideration of the recitals (which are incorporated into the Agreement by this reference) and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the County and the Developer agree as follows:

AGREEMENT

1.
Effective Date, LWECS Permit Superseding and Preemption, Termination and Modification

1.1 Effective Date.  The effective date of this Agreement is the date first stated above.
1.2   LWECS Permit Superseding and Preemption.  To the extent that any County ordinances, laws, plans or regulations are superseded or preempted by the LWECS Permit, any references to such County ordinances, laws, plans or regulations in this Agreement shall be void and a nullity.

1.3
Termination.  This Agreement shall terminate two (2) years from the date of initial acceptance of all tile line and roadway restoration following Project construction, or may be terminated by mutual written agreement of the Parties to this Agreement, or terminated by the Developer pursuant to Section -7, below.

1.4
Modification.  The Parties agree that modifications to this agreement may be made pursuant to Section 6.1 at any time. Further, the Nobles County Commissioners, shall have the ability to review the Project's compliance with Nobles County Development Regulations, as well as any other applicable local, state or federal laws, regulations, policies and ordinances and request that reasonable modifications be made to the Project based on such.

2.
Vesting.

This Agreement vests the Project to the existing County land use plans and regulations effective as of the Effective Date of this Agreement, to the extent set forth in this Agreement. 
3.
Definitions

Agreement
This Development Agreement and all other agreements entered into between the County and/or the Townships, the Drainage Authority and the Watershed District and Developer that are attached hereto as Exhibits and incorporated into this Agreement.

Developer
enXco Development Corporation, its employees, agents, successors and assigns, engaged to do any of the work outlined in this agreement.

Public Roadway
Roadways and appurtenant right-of-ways that are under the jurisdiction of a County or Township, and including without limitation roadway ditches.

Public Drainage Systems
Those drainage systems established or under the jurisdiction of a Drainage Authority under Minnesota Statutes 103D or 103E.
Drainage Authority
Drainage Authority means the County Board, Joint County Drainage Authority, Town Board or Watershed District having jurisdiction on or over systems or projects as defined by Minnesota Statutes 103D or 103E.

Authorized Designee
Any person(s) legally authorized by a County, Township or Watershed District to make decisions regarding the mitigation or restoration of impacts to Public Roadways or Public Drainage Systems.

Public Drainage Tile
Any artificial subsurface drainage system.

Drainage Inspector
A person designated as such by the respective Drainage Authority.

Roadway Ditches
Open ditches located adjacent to public roadways and within the public right-of-way.

4.
Development Standards, their needs and plans related to all aspects of the Project
4.1
Fire Protection and Emergency Services.  Prior to initiating construction activity related to the Project, Developer will communicate their needs and plans related to  the Project to and coordinate with local fire districts, emergency services, the Nobles County Sheriff, and local school districts, as necessary, for each agency to assure adequate preparedness and response is executed in the event these services are required.
4.2
Inspection Compliance.  Nobles County does not require compliance with the Minnesota State Building Code.  

4.3
Plan Review Process and Fees.  No plan review of the towers is required.
4.4
Wind Turbine Moving Permit Fee.  A Moving Permit fee will be charged for over dimensioned and overweight loads based on a per tower basis.  The fee is $1,000 per tower and a blanket permit be issued for the Project.  This permit does not include operation of Rough Terrain Cranes and other cranes used to construct the towers.  These cranes will only be allowed to cross the roadways, not drive down the road surface. This permit is included in Exhibit C.

4.5
Wind Turbine Rural Address Fee.  A rural address will be issued to each wind turbine included in the Project.  The fee for the rural address is $100 per tower. The permit applications shall be filed upon completion of the access driveway and prior to the completion of the Nobles Wind Farm project.  A map showing the driveway locations and tower numbers shall be included in Exhibit D.

4.6
Road Use and Repair.  The use of the roadway(s) for the construction of the Project will exceed the normal anticipated use of the public roadways of Nobles County, Dewed, Larkin, and Olney Townships.  The Developer shall, in conjunction with the Nobles County Highway Department and Nobles County Engineer, work cooperatively to maintain the integrity of road infrastructure at pre-development conditions in any and all cases.  The conditions outlined for Road Use and Repair will be agreed to and hereby incorporated into this Agreement by reference as they appear in Exhibit E.  For purposes of this Agreement, Dewed, Larkin, and Olney Townships have agreed, through the passage of resolutions which are incorporated herein and made part of this agreement, that the County Engineer shall have the authority to enforce this Agreement as it relates to the impact of the Project on the Township Roads that may be identified as Designated Roads or Haul Roads pursuant to the Road Use and Repair Agreement attached as Exhibit E.  Resolutions authorizing the County Engineer to enforce the provisions of this Agreement as they relate to Township Roads are attached as Exhibits D, E, F and G. and to the Road Use and Repair Agreement (Exhibit E). 
4.7
Public Drainage System Protection.  The parties recognize that the use of roadways for the construction of the Project may also impact associated public drainage systems.  If public drainage systems are damaged by the Project construction and its associated work, said drainage system will be repaired by the Developer at their expense, as provided for in the Public Drainage System Protection Agreement attached as Exhibit F.  All repairs to public infrastructure will be completed as allowed under Minnesota Statutes 103D or 103E which is outlined as Exhibit F and in a manner approved by the Nobles County Drainage Inspector, which approval will not be unreasonably withheld, to assure that said system is in proper operating condition upon completion of the repair.
4.8
Concrete Batch Plants.  Concrete batch plants shall be constructed in accordance to all Federal, State and Local laws, ordinances and polices being restricted to on-site use and shall be removed when Project construction is complete. 
4.9
Gravel Quarries.  Gravel quarries on the site (if any) shall be for on-site use during Project construction only. The Developer shall comply with any and all Federal, State and Local laws, ordinances and policies related to gravel pit reclamation.
4.10
Construction Practices.  The following construction practices shall be observed by the Developer in constructing this Project as it affects Public Roadway Right-of-Ways, and Public Drainage Systems. 

a.
Storage of equipment and material during construction: All materials and equipment must be stored and parked within the bounds of the staging areas acquired by the Developer so that it will not interfere with Public Transportation, as determined by the County Engineer.

b.
Equipment and materials stored adjacent to Public Roadways must be stored outside of the road right-of-way. Equipment and materials may only be stored within the road right-of-way with the County Engineer’s prior, written consent.

4.11
Removal of Construction Debris.  All Project construction related debris, material, and rocks larger than 3 inches in diameter which are not an integral part of the Project will be removed from the Right-of-Way of the Designated Roads and Haul Roads identified in the Road Use and Repair Agreement (Exhibit E) and associated Public Drainage Systems.  This is to include all litter generated by the construction crews.

4.12
Warranty of Repair.  Following the completion of the Project construction, the Developer will restore any Right-of-Way within Public Roadway Right-of-Way and Public Drainage System Right-of-Way to its pre-construction elevation and contour as documented in Appendix B of Exhibit E, as provided in the Road Use and Repair Agreement (Exhibit E).  If, within two (2) years following completion and acceptance of the repair, uneven settling occurs or surface drainage problems develop as a result of Project construction, the Developer will provide additional land leveling services within a reasonable period of days, considering the circumstances including weather, harvest, planting, and similar conditions, after receiving written notice from a County, Township, Drainage Authority or Watershed District of such problem provided, in the event Developer fails to provide additional land leveling services within a reasonable amount of time after receiving notice from the County, Township, Drainage Authority or Watershed District of such problem, and County elects to address such problems, Developer shall provide County reasonable compensation for such land leveling services (based upon the actual cost of restoration including the reasonable value of staff time if completed by the County, Township, Drainage Authority or Watershed District that has jurisdiction). 
4.13
As-Built Plans.  The Developer shall, within 180 days of completion of installation of the Project, file with each of the County Board, Township, Drainage Authority and Watershed District, electronic copies in pdf format as-built drawings of the Project and its appurtenant facilities after construction.  Electronic GPS locations of tower site location/site boundary, access roadways, tile repairs and other data deemed appropriate by Nobles County must be provided within 60 days of completion of the project.
4.14
Utility Permit.  A Utility Permit for location of facilities, generally as described on Appendix C of Exhibit E, within County or Township owned right-of-way (including underground or overhead electric power lines) shall be obtained by Developer as required.
4.15
Repair of Damaged Soil Conservation Practices.  All soil conservation practices (such as terraces, grassed waterways, etc.) within the Right-of-Way of Public Roadways, and Public Drainage Systems which are damaged by the Project construction, will be restored to their pre-construction condition.

4.16
Prevention of Soil Erosion.  The Developer will work with the County, Townships, Drainage Authority and Watershed District to prevent excessive erosion on Township lands disturbed by the construction within the Right-of-Way of Public Roadways and Public Drainage Systems.  The Developer shall provide to the County, Township, Drainage Authority and Watershed District, a copy of their Erosion Control Plan and State of Minnesota National Pollution Discharge Elimination System Permit prior to start of construction.  Reasonable methods will be implemented to prevent erosion.

If the County, Township, Drainage Authority or Watershed District and Developer cannot agree upon a reasonable method to prevent erosion on the Right-of-Way of Public Roadways or Public Drainage Systems, the opinion of the appropriate County, Drainage Authority, Townships, or Watershed District shall be implemented by the Developer provided that Developer shall have the right to challenge the reasonableness of such method after implementation.  
4.17
Pumping of Water from Open Trenches.  In the event it becomes necessary to pump water from open trenches, Public Roadway Right-of-Way ditches or Public Drainage System ditches, the Developer shall provide the County Engineer with prior written notice and will pump the water in a manner that will avoid damaging adjacent Public Roadway Right-of-Way or Public Drainage System Right-of-Way and adjacent agricultural lands, crops and/or pasture.  Such damages include, but are not limited to, inundation of crops for more than 24 hours, deposition of sediment in Public Roadway ditches and Public Drainage ditches and the deposition of gravel in Public Roadway Ditch Right-of-Way and Public Drainage System Right-of- Way.

All pumping of water shall comply with existing drainage laws, local ordinances relating to such activities, State of Minnesota National Pollution Discharge Elimination System/Storm Water Permits and Federal Wetland Regulations and Laws.

4.18
Responsibility for County Costs.  The Developer shall pay to County a one-time fee of $4000.00 for  all costs incurred by  the County, including, but not limited to, legal, engineering, and inspection expenses (including Initial Evaluations and daily inspection of the Designated Roads and Haul Roads as defined in the Road Use and Repair Agreement (Exhibit E), in connection with the Project; the review and approval of plans and permits relating to the project; the preparation of this Agreement and other required agreements; and all costs and expenses incurred by the County in monitoring and inspecting any and all phases of the Project.  The costs for daily drive-bys/inspections of the Designated Roads and Haul Roads and Public Drainage System shall be reimbursed by a one-time payment of $6,000 (which was based on an estimation of 30 weeks at $200 per week.).

4.19
Reserved 
4.20
Time of Payment.  Developer shall pay in full all bills submitted by the County for obligations incurred under this Agreement within thirty (30) days of submission to Developer.  Bills not paid within thirty (30) days shall accrue interest at a rate of one and one-half percent (1.5%) per month.   Failure to remit a payment within sixty (60) days after payment is due shall constitute grounds for drawing on the Letter of Credit provided payment is not received within five days after receipt by Developer of written notice from the County of intent to draw on the Letter of Credit.   
4.21
  Reserved.
5.
Consistency with Local Regulations.

The County hereby acknowledges that if the Project is developed consistent with this Agreement, Exhibits, and any Amendments thereto, then all of the following will be deemed true and accurate statements:  (1) the public health, safety, and welfare will be adequately protected within the bounds of the law;  (2) the Project will be considered essential and desirable to the public convenience;  (3) the Project will not be detrimental or injurious to the public health, peace, or safety, or to the character of the surrounding neighborhood;  (4) the Project will not be detrimental to the economic welfare of the County;  (5) the Project will not create excessive public cost for public facilities and services;  and (6) the Project will be consistent with all County land use, zoning and noise regulations, and will be not be considered a public nuisance.

6.
Amendments and Revisions.

6.1
Amendments to Agreement.  This Agreement may be amended by mutual agreement of the Developer and County only if the amendment is in writing and signed by an authorized representative of the Developer and an authorized representative of the County.
6.2
Project Facility Repair, Maintenance and Replacement.  Developer shall be permitted, as allowed under Minnesota legislation or by its agencies without any further approval from the County or amendment to this Agreement, to repair, maintain and replace Project Facilities consistent with the terms of this Agreement, provided, however, that prior to beginning any construction to replace a Project Facility or any construction within any portion of a public right-of-way or drainage system, and prior to using any public roadway within the County to transport equipment or materials for the replacement of a Project Facility, the Developer shall (1) provide a letter of credit in an amount to be determined by the County Engineer as required by Section 10 of this Agreement; and (2) Execute a new form of the Road Use and Repair Agreement (Exhibit E) and Public Drainage System Protection Agreement (Exhibit F) relating to the public roadways intended to be used for the Project Facility replacement.  This provision may be waived by the County Engineer in his/her sole discretion if the County Engineer determines that the Project Facility replacement will not impact public roadways or drainage systems.
7.
Termination.

Developer shall have the option, in its sole discretion, to terminate the Project and this Agreement prior to commencing any construction including any site grading and excavation work for installation of the Project. If it elects to terminate this Agreement, Developer shall submit a Notice to this effect to the County.

8.
General Provisions.

8.1
Binding Effect.  This Agreement shall be binding upon, and inure to the benefit of, the Developer and County and their respective heirs, successors (by merger, consolidation or otherwise) and assigns, devisees, administrators, representatives, lessees and all other persons or entities acquiring all or any portion of the Project, any lot, parcel or any portion thereof within the Project Area, or any interest therein, whether by sale, operation of law, devise, or in any manner whatsoever.

8.2
Minnesota Law.  This Agreement is entered into under the laws of the State of Minnesota, and hereto intend that Minnesota law shall apply to the interpretation hereof.

8.3
 Severability.  If any provisions of this Agreement are determined to be unenforceable, invalid or excessive, this Agreement can thereafter be modified, to implement the intent of the Developer and County to the maximum extent allowable under law and the remainder of this Agreement shall remain unaffected and in full force and effect.

8.4
Authority.  The Developer and County represent and warrant that it has the respective power and authority, and is duly authorized, to enter into this Agreement on the terms and conditions herein stated, and to execute, deliver and perform its obligations under this Agreement.

8.5
 No Third-Party Beneficiary.  This Agreement is made and entered into for the sole protection and benefit of the Developer and County hereto and their successors and assigns. No other person shall have any right of action based upon any provision of this Agreement.

8.6
Agent for Service of Process.  The Developer shall appoint an agent for service of process in Minnesota and shall provide written notice setting out the name, address and telephone number of said agent to each County, Township, Drainage Authority or Watershed District that is a Party to this agreement within 30 days of the execution of this Agreement.

8.7
Duty to Act Reasonably and in Good Faith.  Unless otherwise expressly provided, the Developer and County shall act reasonably in giving consent, approval, or taking any other action under this Agreement. The Developer and County agree that each of them shall at all times act in good faith in order to carry out the terms of this Agreement and each of them covenants that it will not at any time voluntarily engage in any actions which frustrate the purpose and intent of the Parties to develop the Project in conformity with the terms and conditions specified in this Agreement. The Developer and County understand and agree that the process described in this Agreement depends upon timely and open communication and cooperation between the Parties. The Developer and County agree to use best efforts to communicate regarding issues, changes, or problems that arise in the performance of the rights, duties and obligations hereunder as early as possible in the process, and not wait for explicit due dates or deadlines. Each party agrees to work cooperatively and in good faith toward resolution of any such issues.

8.8
Insurance.  Before starting construction, Certificates of Insurance or self-insurance acceptable to the County, Township, Drainage Authority and Watershed District shall be filed by the Developer for itself and all of its contractors, with the County Administrator and shall contain a provision that the policies will not be canceled or materially changed until at least ten days prior written notice has been given to the County Administrator. This insurance shall be written for not less than the following limits:

Workers’ Compensation


Contractor’s Public Liability and Property Damage


Bodily injury
$500,000


Each person
$500,000


Each Accident
$5,000,000

Property Damage


Each Accident Aggregate
$5,000,000

Automobile


Public Liability and Property Damage
$1,500,000


Bodily Injury
$5,000,000


Each Person
$1,500,000


Each Accident
$5,000,000


Property Damage
$1,500,000


Each Accident Aggregate
$5,000,000

8.9
Timely Performance.  Time is important in the performance of each and every obligation to be performed by the Developer and County hereto.
8.10
Obligations Surviving Termination.  In addition to Developer’s obligation to maintain security as provided in Section 10 and elsewhere, neither termination nor expiration of this Agreement will release either party from any liability or obligation under this Agreement, whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the date of termination or expiration.
9.
Notices.

9.1
Written Notice.  Any notice, demand, or other communication ("Notice") given under this Agreement shall be in writing and given personally or by registered or certified mail (return receipt requested). A courtesy copy of the Notice may be sent by facsimile transmission.    
9.2
Addresses.  Notices shall be given to the Parties at their addresses set forth below.  
Nobles County Administration

315 10th Street 

P.O. Box 757 (for US Mail)

Worthington, Minnesota 56187-0757

Attn: Administrator

                E-mail:  mruppert@co.nobles.mn.us

    FAX:     507-372-8363


cc:
Nobles County Attorney
1530 Airport Road
Worthington, Minnesota 56187
E-mail:  gmoore@co.nobles.mn.us
FAX:     507-372-8439
enXco Development Corporation

700 La Terraza Blvd #200

Escondido, CA 92025

E-mail: scottn@enxco.com
FAX:  760-740-7030

Attention:  Scott Nelson

Title: Vice President Wind Business Unit
9.3
Notice.  Unless otherwise provided in this Agreement, notice by hand delivery shall be effective upon receipt. If deposited in the mail, notice shall be deemed delivered forty-eight (48) hours after deposited. Any party at any time by Notice to the other party may designate a different address or person to which such notice or communication shall be given.
10.
Security. 

10.1
Letter of Credit.  To guarantee compliance with the terms of this Agreement, payment of costs incurred by the County in accordance with this Agreement, or the remediation of any nuisance caused by Developer’s failure to comply with the terms of this Agreement, Developer shall furnish to the County an irrevocable letter of credit or such other security as is acceptable to the County.  The letter of credit or other acceptable security shall be in a form and shall be issued by a banking institution acceptable to the County.  The security shall initially be in an amount equal to $3,300,000.00.  After satisfactory completion of the repairs dictated by Exhibits E and F, the security shall be reduced to an amount reasonably necessary to complete any outstanding obligation of Developer under this Agreement and at other times as appropriate, which amounts shall be determined by a good faith negotiation of the Parties. The security, as may be reduced under this Section 10.1, shall remain in place throughout the term of this Agreement and for two (2) years thereafter to ensure compliance with Developer’s warranty obligations as provided in Section 4.12 of this Development Agreement and as provided in the Road Use and Repair Agreement (Exhibit E) and the Public Drainage System Protection Agreement (Exhibit F). 
11.
Default and Remedies.

11.1
Remedies.  If Developer fails in any way to perform or observe any material covenant, condition, or obligation contained in this Agreement and such failure continues for a period of 30 days after Developer is notified by the County of such failure; or if the Developer voluntarily commences bankruptcy, insolvency, reorganization, stay, moratorium or similar debtor-relief proceedings; or if insolvency, receivership, reorganization, bankruptcy, or a similar proceeding shall been commenced against the Developer and such proceeding remains undismissed or unstayed for a period of ninety (90) days, Developer agrees that the County may do any, all, or any combination of the following: 
(i) 
Halt all further approvals regarding improvements or issuance of building permits relating to the Project; 
(ii) 
Immediately suspend Developer’s authority under this Agreement to use the Designated Roads and Haul Roads identified in the Road Use and Repair Agreement (Exhibit E) for purposes relating to the Project by providing written notice in the manner provided in Section 9.2; 

(iii) 
Draw on or utilize any funds or other security provided to the County pursuant to this Agreement to the extent reasonably necessary and provide payment due and owing to the County or complete any work to be done under this Agreement, including, without limitation, the inspection, repair or replacement of any Road, or the remediation of any nuisance caused by Developer’s failure to complete any of its obligations under this Agreement; 
(iv)
Seek injunctive relief; 
(v) 
Suspend any work or improvement relating to the Project by issuing a stop work order; and/or 
(vi)
Take any other action at law or in equity which may be available to the County.  
11.2
Events of Default and Notice.  Unless otherwise provided for in this Agreement, if the Developer fails to perform one or more of its obligations under the Agreement the Road Use and Repair Agreement (Exhibit E), or the Public Drainage System Protection Agreement (Exhibit F), or fails to comply with its monetary obligations under the Agreement, the County shall give the Developer formal notice of the default and the Developer shall have thirty (30) days to cure the default.  Notwithstanding the foregoing , if the Developer fails to comply with any of the road maintenance, repair and public safety obligations of Article 4 of this Development Agreement, or Articles 1, 2 and 3 of the Road Use and Repair Agreement (Exhibit E), or Articles 1, 2, 3 and 4 of the Public Drainage System Protection Agreement (Exhibit F), or if the Developer undertakes or permits work or other activity in violation of the restrictions of set forth in the Agreement and the County reasonably determines that expedited action by the Developer is required, the County shall give the Developer formal notice of the default and the Developer shall have 48 hours to cure the default.  Unless written notice of a change of address or responsible individual is provided to the County, the County’s notices shall be sufficient if personally delivered or sent by certified U.S. mail, postage prepaid or by overnight mail by a national carrier such as FedEx or UPS to the name and address provided in Section 9.2.
11.3
Failure to Cure Default.  If the Developer does not cure the default within the required period or such longer period as may be necessary if the default may not reasonably be cured within the required period, provided the Developer pursues the cure with reasonable diligence, then the County may avail itself of any remedy afforded it by law and any of the above cumulative, non-exclusive remedies.  Provided, however, that if Developer fails to comply with any obligation of the Agreement and the County Engineer reasonably determines that such failure has caused or is causing an immediate danger to public health and safety, the County may, in its reasonable discretion, immediately and without further notice to Developer avail itself of any remedy afforded it by law and any of the above cumulative, non-exclusive remedies.  The County will make reasonable efforts to notify the Developer prior to drawing on a letter of credit or other security, but the failure to provide such notice shall not invalidate the County’s actions.  
11.4
Failure to Provide or Renew Security.  Notwithstanding anything else in this Article 11, if the Developer’s default is the failure to obtain an extension or renewal of a letter of credit or a replacement letter of credit within ten (10) days of the date an existing letter of credit will expire, the County may exercise the remedies provided in this Article 11 and draw on the letter of credit for any claims it has or are reasonably anticipated without prior notice to the Developer and without the Developer having the opportunity to cure the Developer’s default.  The County will make reasonable efforts to notify the Developer prior to drawing on a letter of credit, but the failure to provide such notice shall not invalidate the County’s actions.  
11.5 
Reserved
11.6
No Additional Waiver Implied by One Waiver.  If any condition, obligation or agreement contained in this Agreement is breached by either Party and thereafter waived in writing by the opposite Party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other concurrent, previous or subsequent breaches hereunder.  All waivers must be in writing to be effective.
11.7
No Remedy Exclusive.  No remedy herein conferred upon or reserved to the County shall be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement or now or hereafter existing at law or in equity or by statute.  No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  
11.8
Separability/Applicable Law/Miscellaneous.  It is hereby declared to be the intention that the several provisions of this agreement are separable and in accordance with the following:

a.
If any Court of competent jurisdiction shall adjudge any provisions of this agreement to be invalid, such judgment shall not affect any other provisions of this agreement not specifically included in said judgment.

b.
Minnesota Laws and Remedies govern this agreement and the actions of the parties in connection with this agreement.

The Developer shall be responsible to make certain all of its contractors, subcontractors, agents, employees and representatives comply with all terms of this agreement.

At the time this agreement is approved, this agreement is conditioned upon the Developer obtaining all easements or other title for all property needed for the Project before starting construction of the Project.

12.
Indemnity.

Anything to the contrary herein notwithstanding, the County, the Townships, the Drainage Authority, the Watershed District, their elected and appointed officials, their officers, agents, employees, and representatives shall not be liable or responsible in any manner to the Developer, contractor or subcontractors, materialmen, laborers, or to any other person or persons whomsoever, for any claims, demands, damages, actions, or causes of action of any kind or character whatsoever arising out of, and any and all work which is the Developer’s obligation to perform pursuant to this Agreement;  the failure by Developer to observe or perform any covenant, condition, obligation or agreement on its part to be observed or performed under this Agreement; the failure by the Developer to pay contractors, subcontractors, laborers, or materialmen; the failure by Developer to pay for materials or; the failure by Developer to obtain necessary permits and authorization to construct the work described in this Agreement.  Developer further agrees to indemnify, defend, and hold the County, the Townships, the Drainage Authority, the Watershed District, their elected and appointed officials, their officers, engineers, agents, employees and representatives harmless from all such claims, demands, damages, actions, or causes of action, and all costs, disbursements, and expenses resulting from such claims, including reasonable attorneys' fees.  

13.
Entire Agreement.

This Agreement, together with all exhibits hereto, constitutes the entire agree between the Developer and County with respect to the subject matter of this Agreement. Agreement is specifically intended to supersede all prior agreements whether written or oral.

In witness whereof, the County and the Developer have caused this Agreement to be duly executed on the day and year first written below.

NOBLES County
DATE: ______________________

_____________________________

County Board Chair
_____________________________

County Administrator

DEVELOPER

DATE: _______________________

_____________________________

Signature
_____________________________

Title
EXHIBIT E:   ROAD USE AND REPAIR AGREEMENT

THIS EXHIBIT E: ROAD USE AND REPAIR AGREEMENT (“the Road Agreement”) is hereby incorporated by reference into the DEVELOPMENT AGREEMENT ("Agreement")  as entered into is  effective as of the 4th day of May, 2010 by and between enXco Development Corporation , ("Developer”) and Nobles County, Minnesota (“County”) collectively the Parties.

RECITALS
A. The Developer desires to construct a wind-powered electrical generating facility together with all necessary access needs located in Nobles County, Minnesota in the area depicted on Exhibit A attached to the Development Agreement.

B. The County and the Developer wish to incorporate into the Development Agreement by this “Road Agreement, the use and repair of the “Designated Roads” (County Roads and County State Aid Highways under the jurisdiction of the County and roadways under the jurisdiction of Dewald, Larkin and Olney Townships), all in accordance with the terms and conditions set forth herein.  The provisions of this Road Agreement shall be governed by Minnesota law. Any Haul Roads located outside the jurisdiction of the County are not covered by this Agreement unless a resolution of acceptance from the governmental entity is approved and attached to this Agreement.

C. The Developer and County agree to communicate and cooperate in good faith concerning the safe implementation of the Project and work together to prevent or correct any hazardous road conditions that may be created by the Project. 

D. In connection with the development and construction of the Project, it will be necessary for the Developer and its contractors, and subcontractors, suppliers or designees and each of their representatives and permitted assigns (collectively with Developer, the “Developer Parties”) to: (i) transport heavy equipment and materials over designated haul routes located in the County, which may in certain cases be in excess of the design limits of such roads; (ii) transport certain locally sourced materials, such as concrete and gravel, on such roads; (iii) widen such roads and make certain modifications and improvements (both temporary and permanent) to such roads (including to certain culverts, bridges, traffic control devices, road shoulders and other related fixtures) to permit such equipment and materials to pass; and (iv) place certain electrical cables and fibre optic cable for the Project adjacent to or under certain roads identified on Appendix C of this Exhibit for the purposes of carrying electrical current or data from the Project to the Project substation.

In consideration of mutual promises and covenants contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby agree as follows: 

1. Use of Roads.

1.1 Use of Designated Roads.  In connection with the development and construction of the Project, the County hereby acknowledges and agrees that the Developer Parties may use the roads located in the County identified on Appendix A hereto (the “Designated Roads”) at any time, seven (7) days a week. The Designated Roads may be used by the Developer Parties in connection with the development and construction of the Project, including the transportation of heavy equipment and materials to and from the Project.  In addition to identifying the Designated Roads that will be used by the Developer Parties, Appendix A identifies the routes over the Designated Roads that will be used for: (i) transportation and delivery of wind turbine equipment and components and other materials and equipment to be used in connection with the Project; (ii) transportation leaving the Project site following delivery of wind turbine  equipment and components and other materials and equipment; (iii) movement of the assembled cranes; (iv)   transportation and delivery of locally sourced materials, including concrete and gravel and (v)  transportation leaving the Project following delivery of locally sourced material, including concrete and gravel.  The County agrees that, from time to time, the Developer may include additional roads as Designated Roads by first (A) submitting an updated version of Appendix A to the County that includes such additional roads and (B) performing an Initial Evaluation, on such additional roads and submitting an amended Appendix B.   After submitting such updated versions of Appendices A and B to the County and performing the Initial Evaluation on the additional roads, Appendices A and B to this Agreement shall be automatically amended and restated as such updated versions of Appendices A and B without any further action required by either Party.

1.2 Delivery Flow Plan.  The Developer shall, at its own expense, prepare Appendix A showing a delivery flow plan indicating Designated Roads and identifying any Haul Roads to be used for the Project. The delivery flow plan shall be approved by the County Engineer, which approval shall not be unreasonably withheld or delayed. The Developer shall provide a minimum of two (2) copies of such map to the County Engineer.
1.3 Haul Roads.   Prior to commencing Project construction activities, the Developer agrees to consult with and receive input from the County Engineer regarding the transportation and haul route(s) to be used for the Project.

a. The term "Haul Road" means any public road (except a Minnesota trunk highway) over which materials, supplies, or equipment from any source, of the kinds and for the purposes of this development are hauled.  The hauling may be to points within the Project limits or to/from points outside the Project limits. While hauling operations are in progress, the Developer shall maintain the Haul Road in a condition reasonably satisfactory to the County Engineer, based on the normal condition of similar roads within the County.  This work shall include application of water, bituminous material, or calcium chloride to the entire road surface as may be necessary to alleviate dust nuisance and eliminate traffic hazards.  When hauling operations over any Haul Road are completed, the Developer shall return said road back to pre-existing condition identified in Appendix B in accordance with the restoration criteria identified in this Agreement (as near as is reasonably practicable having due regard for normal wear and tear) to the reasonable satisfaction of the County Engineer.  

1.4 County to Enforce for Road Authority.  For purposes of the Development Agreement and this Road Agreement (the “Agreements”), the Developer and the Townships have agreed that the County shall have the authority to enforce the Agreements as they relate to the Township Roads identified on Appendix A, as may be amended from time to time.  Resolutions authorizing the County to enforce the provisions of the Agreements as they relate to Township Roads are attached as Appendices to this Agreement. Any haul roads located outside the jurisdiction of the County are not covered by this Agreement unless a resolution of acceptance from the governmental entity is approved and attached to this Agreement.

1.5 Construction Period Meetings.  Beginning with commencement of construction of the Project and before delivery of materials and equipment to the Project site, the Developer and the County Engineer shall meet from time to time upon the reasonable request of the Developer to discuss the expected use of the Designated Roads, including the construction schedule and the Designated Roads and Haul Roads to be used. The County Engineer shall have authority to act on behalf of the County and shall coordinate with the Townships on the Developer’s requests relating to the construction schedule and the requested use of Designated Roads and Haul Roads.  

1.6 Evaluation of Designated Roads.  As soon as practicable after the execution of the Development Agreement, but in any event prior to the commencement of construction at the Project site and before delivery of materials and equipment to the Project site, the County and the Developer shall agree on a method to evaluate the Designated Roads (“Initial Evaluation”) to be included by reference in Appendix B of this Agreement. The Developer shall inspect and structurally assess all bridges or structures on Designated Roads or Haul Roads and provide documentation to the reasonable satisfaction of the County Engineer of acceptable use of said bridges or structures, also to be included by reference in Appendix B of this Agreement. 

 If the Developer submits updated versions of Appendices A and B to the County pursuant to section 1.1, the costs of each Initial Evaluation will be borne by the Developer.  Additional evaluations shall be conducted only in the event the Parties mutually agree.

a. Prior to commencement of the Project construction the Developer shall, at its expense, provide the County Engineer with videotape or other media documenting the preconstruction condition of all County and Township roads to be used during construction of the Project.  This will be made available and approved by the County Engineer for accuracy and clarity and will be considered as the visual record of the preconstruction condition of the roads.

1.7 Maintenance of Traffic. The Developer shall provide and maintain all traffic control devices as deemed necessary throughout construction of the Project for the safe and efficient movement of the public.  Access to public roadways for emergency vehicles must be maintained and special attention will be required for the maintenance of existing planned routes of school buses and mail carriers.  Should any road become impassable at anytime, the Developer shall notify the Law Enforcement Center immediately and make necessary accommodations for the traveling public and emergency vehicles.  Maintenance of traffic shall be in conformance with the Minnesota Manual of Uniform Traffic Control Devices (MN MUTCD); this includes, but is not limited to, the following: 

a. To advise, warn, and alert the traveling public of construction in advance of the Project termini and on all roads, streets, and public trails approaching or crossing the Project. 

b. To control and guide traffic through the Project; and if necessary to provide necessary flag persons and pilot vehicles. 

1.8 Oversized Moving Permits.  Moving permits must be obtained and complied with throughout the duration of the Project for roadway(s) under the County’s authority by use of County’s internet based permitting system.  Prior to the following week’s construction, all planned moves should be electronically submitted along with confirmation of the previous week’s moves as planned.  If any move is to be altered, it must be verbally approved by the County Engineer and so noted in the weekly move permit log.

a. Equipment mounted on crawler tracks or steel-tired wheels shall not be operated on or across concrete or bituminous surfaces without specific authorization from the County Engineer.  Special restrictions may be imposed with respect to speed, load distribution, surface protection, and other precautions considered necessary. 

b. The Developer shall comply with legal load restrictions.

c. Should construction operations necessitate the crossing of an existing paved roadway with equipment or loads that would otherwise be prohibited, approved methods of load distribution or bridging shall be provided by the Developer.  

i. Heavier Crawler Cranes substantially heavier than typical road equipment should have a crossing constructed on one (1) foot of compacted borrow material covered with a 12” x 12” timber mat perpendicular to crane travel.  Borrow material shall be relatively dry and free of stones larger than two (2) inches.  The timber mat should be continuous with no gaps to avoid concentrated loading.

ii. Smaller cranes may use the same timber mat over a three (3) inch soil bed to avoid concentrated loading due to uneven thickness in the timber mats.

iii. Adjoining timber mats spanning the pavement edge shall be of equal height to avoid excessive loading of the pavement edge consisting of six (6) feet either side of the pavement edge.

iv. When reasonably practicable, counter weights on larger crawler cranes should be removed prior to crossing the roadway, unless this causes a less desirable situation based on how the weights will be transported.

d. Neither by issuance of a special permit, nor by adherence to any other restrictions imposed, shall the Developer be relieved of liability for damages resulting from the operation and movement of construction equipment, materials or supplies.

1.9 Protection of Bridges or Structures.  The Developer shall, at their own expense, hire a qualified structural engineer designated  by the County Engineer, (unless such Developer has a reasonable objection to such designee, in which case County Engineer shall promptly designate an alternate engineer who shall be reasonably acceptable to Developer), to inspect and structurally assess all bridges or structures on a Designated Road or Haul Roads or public drainage ditch crossings and provide documentation to the reasonable satisfaction of the County Engineer of acceptable fortification for use of said bridges or structures. 

1.10 Maintenance of Roads During Construction.  The Developer shall maintain all Designated Roads and Haul Roads during construction in a condition that is reasonably satisfactory to allow for the safe passage and use by motor vehicles and to the reasonable satisfaction of the County Engineer.  Designated Roads and Haul Roads shall include roadways used for the transport of aggregate materials from gravel sources to the project location within jurisdictions that are Party to this Agreement.  Maintenance during construction shall constitute continuous and effective work prosecuted day by day, with adequate equipment and forces to the end that all roadways and structures are kept in such reasonably satisfactory condition at all times.  If, at any time, the Developer fails to comply with these provisions, the County Engineer will notify the Developer of the deficiencies.  If the Developer fails to remedy unsatisfactory maintenance within 24 hours after receipt of verbal or written notice to do so, the Department may immediately proceed to maintain the roadway at the expense of the Developer.  Maintenance may include but is not be limited to dust control measures, pavement sweeping, blading of gravel surfaces, aggregate surfacing, and bituminous surfacing.  The County may, in its discretion and as staff time permits, make daily inspection of the Designated Roads and the Haul Roads to ensure compliance with the Developer’s maintenance and safety obligations.

There may be times when immediate action may be required to protect the public safety.  When this need arises, the Developer Party will be verbally notified of the problem and instructed to take immediate action to correct the problem.  If the problem is not corrected immediately, the County shall arrange to have the correction done by others.
For the entire portion of any gravel roadway that is being used for hauling operations or, for access and exiting tower sites by workers, the Developer Party shall provide dust control measures.  
The gravel road surface shall be bladed as needed to provide the safe travel of automobiles.  
When a roadway is not passable for automobiles in a safe manor due to rutting, potholes or other deformation of the roadway, corrective action shall be taken.  This corrective action shall include, as appropriate, bituminous patching, filling pot holes, or placing 1” to 1-1/2” rock on gravel roads.  In certain instances, placing an engineering fabric or geogrid with MN/DOT class 5 gravel or rock 6” thick over the material to bridge the weak area may be required.  The roadways are to be passable at all times.  The necessity of pulling vehicles through a weak area is an indication that corrective action is needed. 
2. Repair of Designated Roads.
2.1 Obligation to Repair Roads.  If the Designated Roads or related appurtenances, including bridges, culverts, traffic control devices, and other road fixtures are damaged by  the Developer Parties’ use of  such Designated Roads or Haul Roads, the Developer shall reasonably promptly (having due regard for public safety and the presence of emergency conditions) repair (or cause to be repaired) such damage and restore such road to the preexisting condition determined in the Initial Evaluation according to the restoration criteria as near as is reasonably practicable having due regard for normal wear and tear.  The Parties shall rely upon the Initial Evaluation conducted pursuant to Section 1.6 and the restoration criteria for purposes of determining whether the repair has been performed in accordance with the standard set forth in this Agreement.    Following completion of such repair, the County Engineer and the Developer shall jointly inspect the repair to determine that it has been completed satisfactorily.  The County understands and agrees that the Developer shall not be responsible for any damage to the Designated Road/Haul Road that is not caused by the Developer Parties. 

Repair of the gravel roadways shall include the placement of a minimum or 6” of class 5 aggregate surfacing for a width of 24 feet for County roads and 20 feet for Township Roads on those roadways used as Designated Roads or Haul Roads.  If the road grade is deformed, it shall be regarded at the discretion of the road authority by stripping and salvaging the top soil from the road side slopes, pulling up the slopes to raise the road grade and reestablish the side slopes to 3’ horizontal to 1’ vertical (3:1), use ordinary compaction methods on the fill material on the road surface using a sheep’s foot roller, replace the top soil, do turf establishment, install erosion control and place 6” of class 5 gravel surfacing 24’ wide for County roads or 20’ for Township Roads over the roadway surface.
On paved roadways, damaged sections shall be overlaid to restore the roadway cross slope, and restore pavement strength in cracked areas.  The minimum thickness for an overlay shall be 1-1/2 inches.
Bituminous pavement shall meet MN/DOT specifications for low volume roadways and shall be placed in accordance with MN/DOT standards specification.  Intersections shall be cleaned and paved to the right of way line.  Should a roadway 1 mile long or longer require surfacing, the shoulder shall be notched to accommodate a 12 foot driving lane and 2 foot paved shoulder area with a pavement thickness of 4-1/2 inches.  Driveways into residences shall be paved to the right of way line with a minimum pavement thickness of 4-1/2 inches.  Gravel shoulders, MN/DOT class 5 aggregate shouldering, shall be placed along the remaining gravel shoulder width.  
2.2
Conditions Relating to Work within Right-of-Way.  The Developer shall comply with the following conditions in connection with any repair, maintenance or other work to be conducted within any public right-of-way:

a. Developer shall provide the County with written notice of intent to work within the right-of-way at least five (5) days before beginning work.

b. Developer shall not begin any work within the right-of-way until it receives written notice to proceed from the County Engineer, which notice shall be given as soon as can reasonably be issued accounting for safety concerns.

c. Developer shall provide the County with written notice of any contractor Developer intends to use to perform the work within the right-of-way.  The County Engineer will have the right to approve the contractor and subcontractors who will complete the repair or maintenance, which approval shall not be unreasonably withheld or delayed.  Notwithstanding the County Engineer’s approval of a contractor or subcontractor, Developer will accept responsibility as the general contractor for the repair and maintenance.  

d. If requested by the County Engineer and not previously provided under this Agreement, the Developer shall provide plans and specifications for the road repair or reconstruction consistent with the restoration criteria and the Initial Evaluation (the “Plans and Specifications”).  The County Engineer shall review, provide reasonable comments on and approve the Plans and Specifications within 14 days of receipt.  Thereafter, the Developer shall complete the repair or reconstruction according to the approved Plans and Specifications.

e. Developer will be responsible for all costs relating to the maintenance, repair or reconstruction of the Designated Roads and Haul Roads, soil and erosion control measures, and related improvements, if required by this Agreement.  

f. Following completion of the work by Developer, the roads, soil and erosion control measures, and related improvements will be subject to the inspection and reasonable approval of the County Engineer.  For work within a township right-of-way, such inspection and reasonable approval shall be directed by the County Engineer in consultation with the Township.  If any material or repair supplied does not conform to the restoration criteria and is reasonably rejected by the County Engineer, as defective or unsuitable, then such rejected material or repair shall be removed and replaced with approved material or repair, to meet the restoration criteria and the reasonable satisfaction and approval of the County Engineer, entirely at the cost and expense of the Developer.  The approval of the County Engineer shall not be unreasonably withheld or delayed.  

g. Following completion and acceptance of the work, the Developer will provide to the County Engineer an electronic file or files of the record plans or “as-built” in digital format (AutoCAD .DWG, .DXF, or other format as specified by the County Engineer), and/or a GPS locate of all utilities that are impacted by the Project.

h. Time is of the essence for the completion of any work within a public right-of-way, including any maintenance, repair or reconstruction of roads and associated improvements.

2.3
Failure to Repair.  If the Developer fails on its own to repair Designated         Roads/Haul Roads that are damaged by the Developer Parties’ use as required by this Agreement, the County Engineer may require in writing that the Developer repair such damage and return such roads to the preexisting condition (as closely as is reasonably practicable having due regard for normal wear and tear).  Prior to commencement of such repair, the County Engineer and the Developer shall meet to review the damage in relation to the Initial Evaluation or most recent subsequent evaluation, as applicable.  After such review, the Developer shall repair (or cause to be repaired) such damage and restore the road to the standard set forth in the Agreement, to the extent such damage was caused by Developer Parties’ use. Any emergency repair and restoration shall promptly be performed at such times as the County Engineer may reasonably determine, having due regard for safety, the presence of emergency conditions and the costs of such repairs. If the Developer fails to repair such roads within the agreed period, then, unless the Parties mutually agree otherwise, the County may make such repairs and shall invoice the Developer for the costs incurred in connection with the repair. The Developer shall pay such invoiced amounts within thirty (30) days following receipt of the invoice. Such request for repair may include temporary repairs such as crack sealing and overlays to maintain the integrity of the roads for safe public travel until more permanent repair may be undertaken following completion of the Project.

3. Modifications to Designated Roads.

3.1 Modifications to Designated Roads.  The County hereby acknowledges, agrees and consents to modifications by the Developer Parties to the Designated Roads as are reasonably necessary to accommodate the use of the Designated Roads by the Developer Parties, including the widening of certain roads, the strengthening, lengthening and/or spanning of existing culverts and bridges, and other modifications reasonably necessary to accommodate the heavy equipment and materials to be transported on the Designated Roads. 

a. The Developer shall obtain access permits for any new or modified access serving the Project.  The Developer agrees to meet the conditions of the permit for drainage requirements, geometric design, and location.  Removal of existing access and relocation of a new access serving the parcel will be required where modification of existing access is not possible. The County’s adopted access permit application fee is $200.00 per site.

b. Temporary intersection modifications to accommodate turning radii must include extension of all drainage conveyance with 4:1 (4’ horizontal to 1’ vertical) side slopes wherever possible.  The County’s adopted intersection widening permit application fee is $300 per intersection quadrant.

c. Drainage intakes located in the road right of way shall be protected from siltation or relocated with the reasonable approval of the County Engineer and/or the County Drainage Inspector.

d. All traffic control shall be maintained per the Minnesota Manual of Uniform Traffic Control Devices.  Deviations without documentation shall not be permitted.

e. The Road Authority shall remove and replace all signs within the right of       way.  The Developer will be responsible for installing additional temporary regulatory signs on crash tested portable supports to supplement the permanent signs on intersections that are widened.

3.2 Compliance with Law.  The Developer agrees that all modifications made pursuant to Section 3.1 shall comply with all applicable laws.

3.3 Collection System.  The County acknowledges that the Developer may desire to route certain underground and overhead wires, cables, conduits and/or lines (and their associated equipment) related to the transmission of electricity or data (“Utility”) from the Project at a location adjacent to or under (including across) certain Designated Roads, as identified in Appendix C.  The Developer shall obtain access utility permits (“Utility Permit”) for the installation of any Utility placed in the public right-of-way.  The Developer agrees to meet the conditions of the Utility Permit.  The County’s adopted Utility Permit application fee is $25.00 per location.  A Utility Permit will not be unreasonably withheld by the County.

4.
Security.

4.1
Letter of Credit and other Security.  To guarantee compliance with the terms of this Road Agreement, payment of costs incurred by the County, or the remediation of any nuisance caused by Developer’s failure to comply with the terms of this Road Agreement, Developer shall furnish to the County an irrevocable letter of credit or such other security as is acceptable to the County as provided for in Section 4.19 and Article 10 of the Development Agreement, which are incorporated herein by reference.  
5.
Default.

5.1
Events of Default and Remedies.  The Parties’ obligations and conduct relating to default, notice and remedies shall be governed by Article 11 of the Development Agreement, which is incorporated herein by reference.

In witness whereof, the County and the Developer have caused this Agreement to be duly executed on the day and year listed below as written.

NOBLES County
Date: ________________________

_____________________________

County Board Chair

_____________________________

County Administrator

DEVELOPER

Date: _________________________

______________________________

Signature 

_____________________________

Title
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APPENDIX D
DEWALD TOWNSHIP RESOLUTION
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APPENDIX F
OLNEY TOWNSHIP RESOLUTION
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EXHIBIT F:   PUBLIC DRAINAGE SYSTEM PROTECTION AGREEMENT
THIS EXHIBIT F: PUBLIC DRAINAGE SYSTEM PROTECTION AGREEMENT is hereby incorporated by reference into the DEVELOPMENT AGREEMENT ("Agreement") as entered into is effective as of the 4th day of May, 2010 by and between enXco Development Corporation ("Developer”) and Nobles County, Minnesota (“County”), collectively the “Parties.”

RECITALS
E. The Developer desires to construct a wind-powered electrical generating facility together with all necessary access needs located in Nobles County, Minnesota in the area depicted on Exhibit A attached to the Development Agreement.

F. The County and the Developer wish to incorporate into the Development Agreement by this Public Drainage System Protection Agreement (the “Drainage System Agreement”), the protection of the public drainage system, all in accordance with the terms and conditions set forth herein.  The provisions of this Drainage System Agreement shall be governed by Minnesota law. 

G. The Developer and County agree to communicate and cooperate in good faith concerning the safe development and construction of the Project and work together to prevent or correct any damages or adverse affects to public drainage systems (including public tile) (“the Public Drainage System”) that may result from the Project. 

H. In connection with the development and construction of the Project, it may be necessary for the Developer and its contractors, and subcontractors, suppliers or designees and each of their representatives and permitted assigns (collectively with the Developer, the (“Developer Parties”) to: (i) transport heavy equipment and materials over Public Drainage Systems located in the County, (ii) make certain modifications and improvements (both temporary and permanent) to such Public Drainage Systems to allow access road constructions or such equipment and materials to pass over existing Public Drainage Systems; and (iii) place certain electrical or fibre optic cables for the Project adjacent to or under certain Public Drainage Systems identified on Appendix A of this Agreement for the purposes of carrying electrical current or data from the Project to the Project substation.

In consideration of mutual promises and covenants contained herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:
1. Repair of Damaged or Adversely Affected Public Drainage Systems.

1.1 Obligation to Repair Public Drainage System.  If Public Drainage Systems are damaged by the Developer Parties the Public Drainage Systems will be restored, by the Developer to their preexisting condition, which whenever used in this Agreement, shall mean the flow capacity existing immediately prior to Developer commencing construction of the Project.  If Public Drainage Systems on or adjacent to the Project construction area are adversely affected by the Project, the Developer will take such actions as are reasonably necessary to ensure the proper functioning of the Public Drainage Systems, based on their pre-existing condition, provided that damaged materials shall not be reused, including the relocation, reconfiguration, and replacement of the existing tile lines and waterways.  Developer’s obligations under this Drainage System Agreement include, without limitation, inspection and repair of Drainage Systems, at Developer’s sole cost and expense in accordance with this Agreement.  The County, Township, Drainage Authority and/or Watershed District may choose to negotiate a fair settlement with the Developer for the repair, relocation, reconfiguration, and/or replacement of the damaged Public Drainage System if mutual agreement can be reached with Developer.  Any tile damaged by Developer that is in the area or path of construction or equipment movement shall be repaired at Developer’s expense, regardless of when such damage is discovered.  

1.2 Protection of Bridges or Structures.  The Developer shall, at its own expense, hire a qualified structural engineer designated by the County Engineer, provided however that if Developer objects to such designee, County Engineer shall designate an alternate engineer acceptable to Developer, to structurally assess all bridges or structures on a public drainage ditch crossings and provide documentation to the reasonable satisfaction of the County Engineer of acceptable fortification and use of said bridges or structures. 

1.3 Public Ditch Crossings.  The Developer shall, at its own expense, hire a qualified civil engineer designated by the County Engineer, provided however that if Developer objects to such designee, County Engineer shall designate an alternate engineer acceptable to Developer, to hydraulically and structurally assess any temporary or permanent bridges or structures on a public drainage ditch crossings and provide documentation to the reasonable satisfaction of the County Engineer of acceptable structural integrity and conveyance of flow.  Any such structure shall be properly rip rapped and slopes stabilized to prevent erosion and the Developer shall be responsible for any ditch cleaning required by construction and/or washouts. Short term crossings may be sized to accommodate the existing flow so long as such crossings are removed prior to foreseeable events that my exceed the crossings flow capacity. 

1.4 Location of Public Drainage System.  Prior to the construction of the Project, the Developer Parties shall locate all Public Drainage System tile lines and open ditches and determine design elevations from the plans and specifications on file with the County Auditor or Watershed District and/or by on-site inspections and shall, at least 20 days prior to the start of construction of the Project, report such findings to the County Drainage Inspector.  The Developer will contact the County, Townships, or Watershed Districts for their knowledge of public tile line locations prior to the Project’s installation.  The Developer’s findings as to the as-designed depth of public ditch and tile systems shall be put in writing and provided to the Drainage Authority having jurisdiction over that particular drainage system.  All identified public ditch systems and tile lines will be flagged, by the Developer, prior to construction, to alert construction crews to the possible need for tile line protection, repairs, intake repairs, side inlet repairs, etc.  

1.5 Identification and Marking of Tile Damages.  Any tile, including intakes, culverts, etc., that are damaged, cut, or revoked during construction of the Project will be distinctly marked, by the Developer Parties, by placing a highly visible flag in any excavation spoil banks directly opposite such tiles.  The County and/or the Ditch Authority may, in their discretion, inspect the tile identified pursuant to Section 1.4 and, if the County and/or the Ditch Authority determine that the tile has been damaged during the Project, shall consult with Developer Parties and shall mark the location of the damage.  This marker shall not be removed until the tile has been permanently repaired and such repairs meet the requirement to return the tile to its preexisting condition and has been inspected and approved as meeting the requirements of this Agreement by the Drainage Authority or its Designee, such approval not to be unreasonably withheld or delayed.

1.6 Conveyance of Flow.  If water is flowing through a damaged tile, the tile will be immediately and temporarily repaired until such time that permanent repairs can be made, and in no event shall such temporary repair occur longer than 48 hours after the damage.  Any exposed tile line will be screened or otherwise protected to prevent the entry of foreign material, small animals, etc., into the tile line until permanent repairs are completed.

1.7 Examination of Damaged Tiles.  Before completing permanent tile repairs, all tile lines will be examined by suitable means on both sides of the trench for their entire length within any work area to check for tile that might have been damaged by the construction equipment.  Such inspections shall be conducted in consultation with the County and/or Drainage Authority.  If tile lines are found to be damaged, they must be repaired so they are returned to their preexisting condition and operate as well after construction as before construction and receive approval from the County and/or Drainage Authority designated inspector as meeting the requirements of this Agreement before covering, such approval not to be unreasonably withheld or delayed..

1.8 Permanent Tile Repair Completion.  All permanent tile line repairs must be made within 30 days following completion of construction on or across any Public Drainage System, taking into account weather and soil conditions.  Such repairs shall return the tile lines to their preexisting condition subject to the reasonable approval of the County or the Drainage Authority as meeting the requirements of the Agreement, such approval not to be unreasonably withheld or delayed.

1.9 Materials for Repair.  All tiles will be repaired with materials of the same or better quality as that which was damaged and shall have the same drainage capacity as that which was originally in place.

1.10 Support of Tile Repair.  Where tile lines are severed or damaged by the Project construction, three-sided steel channel iron, angle iron, full-rounded slotted pipe or half pipe will be used to support the repaired tile lines.

a. The support member will be of sufficient strength to support a 10 ton point load on the surface directly above the repaired tile line.

b. The support member will extend a minimum of 3 feet into the previously undisturbed soil on both sides of the trench and will manner that will prevent it from overturning.  If the tile repairs involve clay tile, the support member will extend to the first tile joint beyond the minimum 4 foot distance.

c. Within the trench, 1½ inch clean gravel, 4 inch crushed stone, sandbags, or bags of concrete will be backfilled under all tile lines to provide a positive support to the tile lines.  Concrete blocks are also acceptable forms of support.

d. In no instance will the grade of the Public Drainage System Ditch or tile be changed from pre-construction to post-construction.

1.11 Replacement of Public Tiles.  All public drain tiles under roads utilized by construction traffic shall be replaced by the Developer at the end of the Project in a manner acceptable to the Drainage Authority if there is evidence that the tiles have been damaged.  Paved roadways shall have the tiles bored under the roadway. No open cut shall be permitted.  Should the tile within the right of way require replacement, inlets shall be placed over the tile line on both sides of the roadway in the road ditch to allow for future monitoring of the tile flow and to help determine the location of the tile line.

1.12 County to Enforce for Drainage Authority.  For purposes of the Development Agreement and this Drainage System Agreement (the “Agreements”), Developer and the Drainage Authorities have agreed that the County shall have the authority to enforce the Agreements as they relate to the Public Drainage Systems identified pursuant to this Drainage System Agreement, as may be amended from time to time.  

2. Installation of Additional Tile Lines.

2.1 Continuation of Drainage.  The Developer shall be responsible for installing such additional drainage tile and other drainage measures as are necessary to properly drain wet areas on the permanent and temporary easements caused by the construction and/or existence of the Project access roadways or cabling within Public Road Right-of-Ways and within the Right-of-Way of Public Drainage Systems, whether open ditch or tile.  For the purpose of this paragraph, for a period of 5 years following the completion of construction, it is presumed that any wet areas located in the permanent and temporary easements are caused by the construction and/or existence of the Project unless the Developer can prove that the construction and/or existence of the Project is not the cause of the wet areas.

3. Compaction, Rutting and Soil Restoration.

3.1
Compaction, Rutting and Soil Restoration.  Compaction will be alleviated on all Public Drainage System Right-of-Way traversed by the construction equipment.  Right-of-Way that has been compacted will be plowed with three passes of a v-ripper or chisel plow at least 18 inches deep.  In areas where topsoil has been segregated, the Developer will first plow the subsoil with three passes of a v-ripper or chisel plow at least 12 inches deep before replacing the segregated topsoil.

The Developer will restore all constructed rutted land to as neat as practical to its pre-construction condition on Public Roadway Right-of-Way, and Public Drainage System Right-of-Way.

All disturbed areas shall be reseeded and restored to original conditions.  
If there is any dispute between the County, Townships, Drainage Authority, or Watershed District as to what areas need to be ripped or chiseled, the depth of which compacted areas should be ripped or chiseled, or whether the necessary reseeding and restoration to original condition has occurred, the Road Authority’s or Drainage Authority’s reasonable opinion shall be binding on the Developer.

4. Determination of Construction-Related Damages to Public Drainage System.
4.1 Construction Related Damages.  For a period of five years following completion of construction it will be presumed that any damage, failure, wet areas, tile breakage or other problems with a Public Drainage System beyond normal, expected ordinary problems, was caused by the construction or activities involved with the construction.  Unless the Developer can prove that damages to a Public Drainage System were not caused by the construction and/or the activities involving the construction, the Developer shall repair the Public Drainage System, to the reasonable satisfaction of the Drainage Authority.

5. Expense Reimbursement to Public Drainage System. 

5.1
Reimbursement.  The County Ditch Inspector shall conduct on-site inspections of all damaged and repaired public drainage and tile systems.  The Developer will reimburse the County for the reasonable costs of the personnel necessary to do the above inspections.

6.
Security.

6.1
Letter of Credit and other Security.  To guarantee compliance with the terms of this Drainage System Agreement, payment of costs incurred by the County, or the remediation of any nuisance caused by Developer’s failure to comply with the terms of this Drainage System Agreement, Developer shall furnish to the County an irrevocable letter of credit or such other security as is acceptable to the County as provided for in Section 4.19 and Article 10 of the Development Agreement, which are incorporated herein by reference.  
7.
Default.

7.1
Events of Default and Remedies.  The Parties’ obligations and conduct relating to default, notice and remedies shall be governed by Article 12 of the Development Agreement, which is incorporated herein by reference.


In witness whereof, the County and the Developer have caused this Agreement to be duly executed on the day and year first above written.

NOBLES County
DATE: ______________________

_____________________________

County Board Chair
_____________________________

County Administrator

DEVELOPER

DATE: _______________________

_____________________________

Signature

_____________________________

Title

EXHIBIT F:   PUBLIC DRAINAGE SYSTEM PROTECTION

APPENDIX A
ANTICIPATED CONFLICTS WITH PUBLIC DRAINAGE SYSTEM

SEE ATTACHED MAP

EXHIBIT F:   PUBLIC DRAINAGE SYSTEM PROTECTION

APPENDIX B


DITCH CROSSING POLICY

Nobles County does not have a ditch crossing policy.
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