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MODEL CONSULTING AGREEMENT
(For use when Consultant is a corporate entity)


This Consulting Agreement is made this ____ day of _______, ____, by and between ________________ (“Client”), a ___________ corporation, and ________________ (“Consultant”), a ___________ corporation, and sets forth the terms of the Consultant’s consulting relationship with Client as follows:

1.
Consulting Services.  Effective _________, ____, Client shall retain Consultant and Consultant shall provide Client with certain consulting services (hereinafter described as the “Consulting Services”), such services which shall include, without limitation, [describe consulting services or reference attachment here].  The nature of the Consulting Services may be modified by Client in writing at any time, with the written agreement of Consultant.  

2.
Term.  This Agreement shall remain in effect from __________ until ________________ (the “Term”), unless terminated earlier by one or both of the parties as set forth herein.

3.
Fee.  In consideration of the performance of the Consulting Services, Client shall pay Consultant a fee of $_________ per month, payable by the ___ of each month during the Term of this Agreement [or set forth alternative fee arrangement agreed to by the parties; it might be important, for instance, to set forth an arrangement that withholds some or all of the amounts due until particular deliverables are actually accepted by Client].

4.
Termination.  Client or Consultant may terminate this Agreement with or without cause (i) by the written agreement of both parties, or (ii) with ___ days’ written notice to the other party.  Upon termination of the Agreement, Client’s obligation to pay the fees described in Paragraph 3 herein and to reimburse Consultant for the expenses described in Paragraph 6 herein shall cease, effective as of the date of termination; provided, however, that Client shall remain obligated to pay such fees and/or reimburse such expenses as have already been properly incurred prior to the date of termination.

5.
Control.  Consultant has the right to control and direct the means, manner and method by which the Consulting Services are performed.  This right of control includes, but is not limited to, the selection and supervision of any employees retained by Consultant to assist in the provision of Consulting Services to Client.  “Consultant,” as used in this Agreement, shall mean the corporation (or other business entity) and all directors, officers, employees and other representatives thereof.

6.
Equipment and Materials, Expenses and Insurance.  Consultant shall furnish all equipment, materials and labor used to perform the Consulting Services.  Consultant shall pay all ordinary and necessary expenses arising from its performance of the Consulting Services.  [Client shall, however, upon the submission by Consultant of appropriate written substantiation as set forth below and pursuant to the following terms and conditions, reimburse Consultant for ordinary and necessary business expenses, including travel and communication costs (e.g., telephone, fax, computer, printer) and other materials and equipment costs, reasonably incurred by Consultant in connection with the provision of Consulting Services, as reasonably allocable to the provision of Consulting Services.  As a precondition to reimbursement of any such expenses, Consultant shall provide Client with detailed documentation regarding such expenses, including receipts, itineraries, reasons for the expenses, and such other documentation as Client may require.  Notwithstanding the foregoing, no expenses incurred by Consultant in connection with the provision of Consulting Services shall be reimbursed by Client if and when such expenses exceed $___________ per ____________, unless reimbursement in excess of such limit is approved by the Client Executive Director in writing.]
  Client shall not provide insurance coverage of any kind for Consultant or name Consultant as an additional insured on any of its insurance policies.

7.
Independent Contractor Status.  The Parties agree and acknowledge that Consultant is an independent contractor.  Nothing herein shall be construed to create any partnership, joint venture or agency relationship of any kind between the parties.  Consultant’s directors, officers, employees, and other representatives shall have no authority to enter into any agreements or contracts on behalf of Client, or to bind Client in any way, and they shall not represent, either explicitly or implicitly, that they possesses any such authority.  Consultant’s directors, officers, employees, and other representatives are not, nor shall they be, deemed to be, for any purpose, employees or agents of Client.  Client shall not be responsible to Consultant, its directors, officers, employees or other representatives, or to any governmental authority, for the payment or withholding of any federal, state or local income, unemployment or other employment-related taxes in connection with the performance of the Consulting Services.  It is understood that Client shall not withhold from Consultant’s compensation any amount that would normally be withheld from an employee’s pay and Consultant warrants and agrees to pay all federal, state and local taxes incurred and chargeable to it in connection with the performance of the Consulting Services.  Consultant further warrants and agrees to file all required forms and make all federal, state or local tax payments appropriate and necessary to the status of Consultant and its directors, officers, employees, and other representatives as an independent contractor and shall not claim any other status.  Consultant further warrants and agrees to file all other required forms, registrations, reports, and other filings, and to pay all corresponding fees or other charges, as may be required of Consultant, at the federal, state and/or local levels, as a consequence of activities being conducted by Consultant for or on behalf of Client.  

8.
Indemnification.  Consultant agrees to indemnify, save and hold harmless Client from and against any and all losses, expenses (including, but not limited to, payroll and income taxes and attorneys’ fees), damages, claims, suits, demands, judgments, and causes of action of any nature arising from or as a result of (i) the performance of Consultant’s obligations under this Agreement, (ii) the failure of Consultant or any of its directors, officers, employees, or other representatives to comply with any term or condition of this Agreement, (iii) the breach of any representation or warranty given or made by Consultant, and/or (iv) the reclassification of any director, officer, employee, or other representative of Consultant as an employee of Client.

9.
Property of Client.  During the course of performing the Consulting Services, Consultant’s directors, officers, employees, or other representatives may, independently or in conjunction with Client, develop information, produce work product, or achieve other results for Client in connection with the Consulting Services it performs for Client.  Consultant agrees that such information, work product, and other results, systems and information developed by Consultant and/or Client in connection with such Consulting Services (hereinafter referred to collectively as the “Work Product”) shall, to the extent permitted by law, be a “work made for hire” within the definition of Section 101 of the Copyright Act (17 U.S.C. § 101), and shall remain the sole and exclusive property of Client.  To the extent any Work Product is not deemed to be a work made for hire within the definition of the Copyright Act, Consultant with effect from creation of any and all Work Product, hereby assigns, and agrees to assign, to Client all right, title and interest in and to such Work Product, including but not limited to copyright, all rights subsumed thereunder, and all other intellectual property rights, including all extensions and renewals thereof.  Consultant further agrees to provide all assistance reasonably requested by Client, both during and subsequent to the Term of this Agreement, in the establishment, preservation and enforcement of Client’s rights in the Work Product.  Upon the termination of this Agreement, Consultant agrees to deliver promptly to Client all printed, electronic, audio-visual, and other tangible manifestations of the Work Product, including all originals and copies thereof.  Consultant also agrees to waive any and all moral rights relating to the Work Product, including but not limited to, any and all rights of identification of authorship and any and all rights of approval, restriction or limitation on use, and subsequent modifications.

10.
Limited License.  The names __________________, _________________, and __________________; the _______________ logo; all _________________ slogans; and all other trademarks, service marks, copyrights, and other intellectual property of Client (collectively, the “Intellectual Property”) are the property of Client, but may be used by Consultant in strict accordance with the terms and conditions set forth below:

a.
The Intellectual Property is the sole and exclusive property of Client.  The Intellectual Property may be used by Consultant if and only if such use is made strictly pursuant to the terms and conditions of this limited and revocable license.  Any failure by Consultant to comply with the terms and conditions contained herein may result in the immediate revocation of this license.  The interpretation and enforcement (or lack thereof) of these terms and conditions, and compliance therewith, shall be made by Client in its sole discretion.

b.
The Intellectual Property may be used by Consultant solely in furtherance of the obligations of Consultant hereunder; provided, however, that the Intellectual Property may not be used in any manner that, in the sole discretion of Client:  discredits Client or tarnishes its reputation and goodwill; is false or misleading; violates the rights of others; violates any law, regulation or other public policy; or mischaracterizes the relationship between Client and Consultant, including but not limited to any use of the Intellectual Property that might be reasonably construed as an endorsement, approval, sponsorship, or certification by Client of Consultant or Consultant’s services, or that might be reasonably construed as support or encouragement by Client to purchase or utilize Consultant’s services.

c.
Use of the Intellectual Property shall create no rights for Consultant in or to the Intellectual Property beyond the terms and conditions of this limited and revocable license.  Client shall have the right, from time to time, to request samples of use of the Intellectual Property by Consultant from which it may determine compliance with these terms and conditions.  Without further notice, Client reserves the right to prohibit use of the Intellectual Property if it determines, in its sole discretion, that Consultant’s usage thereof, whether willful or negligent, is not in strict accordance with the terms and conditions of this license or otherwise could discredit Client or tarnish its reputation and goodwill.  Upon the termination or expiration of this Agreement, all rights of Consultant to use the Intellectual Property shall immediately terminate.
11.
Reporting and Inspection.  During the Term of this Agreement, Consultant shall report in writing to Client with whatever frequency and regarding whatever subject matter Client shall hereinafter require of Consultant in order for Client to stay apprised of Consultant’s activities under this Agreement.  Furthermore, during the Term of this Agreement, upon reasonable notice and during regular business hours, Client shall have the right to inspect all books and records of Consultant relating to the subject matter of this Agreement.  

12.
Conflict of Interest.  Consultant represents and warrants that it has no business, professional, personal, or other interest, including but not limited to the representation of other clients, that would conflict in any manner or degree with the performance of its obligations under this Agreement.  If any such actual or potential conflict of interest arises during the Term of this Agreement, Consultant shall immediately inform Client in writing of such conflict.  If, in the reasonable judgment of Client, such conflict poses a material conflict to and with the performance of Consultant’s obligations under this Agreement, then Client may terminate the Agreement immediately upon written notice to Consultant; such termination of the Agreement shall be effective upon the receipt of such notice by Consultant.  Nothing herein shall preclude Consultant’s directors, officers, employees, or other representatives from engaging in other business activities, so long as such other activities do not violate or are not inconsistent with the terms and conditions of this Agreement, or do not otherwise pose a conflict of interest with Consultant’s obligations under this Agreement.

13.
Nondisclosure of Confidential and Proprietary Information.


a.
Through its performance of the Consulting Services, Consultant and its directors, officers, employees, or other representatives may have access to certain confidential and proprietary information concerning Client’s organization, employees, members, and otherwise, including but not limited to, information concerning Client’s organization and structure, business and marketing plans, financial data, the identity of present and prospective members of Client, Client’s current and prospective contracts, and policies, standards, procedures, and practices of Client (hereinafter referred to collectively as “Confidential Information”).  The use of Confidential Information for the benefit of any person or entity other than Client and the disclosure of such information to any person outside of Client would cause severe competitive and financial damage to Client.  


b.
Unless expressly authorized by Client, both during and after the Term of this Agreement, neither Consultant nor its directors, officers, employees or other representatives shall use Confidential Information for their own benefit or for the benefit of anyone other than Client, or disclose such information to anyone outside of Client, except in the proper course of Client’s business.  Consultant shall use all reasonable efforts to keep this information confidential.


c.
Upon the termination of this Agreement, or at any time upon the request of Client, Consultant shall return to Client all printed, audio-visual and electronic documents, data and other materials, including all originals, copies and extracts thereof, containing or referencing any Confidential Information or otherwise relating to Client’s organization or operations, and all other property of Client then in its possession or in the possession of its directors, officers, employees, or other representatives. 

14.
Miscellaneous.


a.
This Agreement contains the entire understanding between the parties and supersedes any prior written or oral agreements between them.  This Agreement shall not be modified or waived except by written instrument signed by both parties. 


b.
In the event that any part of this Agreement shall be declared unenforceable or invalid, the remaining parts shall continue to be valid and enforceable.


c.
This Agreement shall inure to the benefit of and be binding upon the parties and their respective executors, administrators, personal representatives, heirs, assigns, and successors in interest.


d.
This Agreement may not be assigned by Consultant or the rights granted to or obligations imposed upon Consultant transferred or sublicensed by Consultant, without the express prior written consent of Client.


e.
Either party’s waiver of, or failure to exercise, any right provided for herein shall not be deemed a waiver of any further or future right under this Agreement.


f.
This Agreement may be executed in one (1) or more counterparts, each of which shall be deemed an original and all of which taken together shall constitute one (1) and the same instrument.


g.
Consultant covenants, warrants and represents that it shall comply with all laws and regulations applicable to this Agreement, and that it shall exercise due care and act in good faith at all times in performance of its obligations under this Agreement.


h.
Consultant shall comply with any applicable federal and state laws governing solicitations and individual privacy information, including but not limited to, the federal Controlling the Assault of Non-Solicited Pornography and Marketing Act, the federal Telephone Consumer Protection Act, and the California Online Privacy Protection Act, and all rules and regulations thereunder, in promoting Consultant’s products and services and in otherwise carrying out Consultant’s obligations under this Agreement.  Consultant shall indemnify and hold harmless Client, its officers, directors, affiliates, agents, and employees from and against any third-party claims arising out of any alleged or actual violations of such laws, rules and regulations, including but not limited to damages, liabilities, losses, judgments, settlements, costs, and attorneys’ fees and expenses.


i.
All notices and demands of any kind or nature which either party may be required or desire to serve upon the other in connection with this Agreement shall be in writing and may be served personally, by telecopier, by certified mail, or by commercial overnight delivery (e.g., Federal Express), with constructive receipt deemed to have occurred one (1) calendar day after the mailing, sending or transmitting of such notice, to the following addresses or telecopier numbers:


If to Client:












Attn.:  










Telecopier:  (___) 



If to Consultant:











Attn.:  










Telecopier:  (___) 



j.
Consultant acknowledges that this Agreement was made by the parties in the State of ______________ and shall be governed and enforced in accordance with the laws of the State of ______________, without effect to its conflict of laws provisions.  Consultant acknowledges that the state and federal courts located in the State of ______________ shall be the exclusive forums for the resolution of any disputes concerning this Agreement or Consultant’s provision of Consulting Services to Client, and Consultant agrees to submit to the jurisdiction of such courts.


k.
Consultant acknowledges that, if it or any of its directors, officers, employees, or other representatives breaches any provision of this Agreement, Client would be irreparably harmed, that monetary damages alone may not be sufficient to adequately protect Client from or compensate Client for such breach, and that, in addition to any other remedy, Client shall be entitled to recover all expenses incurred in enforcing these provisions, including but not limited to attorneys’ fees and expenses, court costs, and to a preliminary and permanent injunction enjoining such breach.


l.
The individual executing this Agreement on behalf of Consultant hereby represents and warrants to Client that he or she is duly authorized to bind Consultant to the terms and conditions of this Agreement.


m.
Both parties have read the foregoing Agreement in its entirety and voluntarily agree to each of its terms with full knowledge thereof.

*  *  *  *  *


IN WITNESS WHEREOF, the parties hereto have caused duplicate originals of this Agreement to be executed by their respective duly authorized representatives as of the date and year first above written.

[Consultant]
[Client]

By:
_________________________
By:
_________________________



   

       [Name]




       [Name]



   

       [Title]




       [Title]

Dated:  




Dated:  
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This document has been produced by the law firm of Venable LLP, 575 7th Street, N.W., Washington, D.C. 20004. For more information, please contact Jeff Tenenbaum at jstenenbaum@venable.com or via telephone at 202-344-8138.
� This bracketed passage is not required.  Client may wish to modify or delete some or all of this passage depending upon the type of consulting work performed.
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