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Indemnity Agreement: 

Advance Manifesting (19 C.F.R. §§ 4 et seq.)

This Agreement (the “Agreement”) is entered into this X day of  X, 20__, by and between X, on its own behalf and on behalf of its affiliates and subsidiaries (collectively, “Merchant”), a corporation with its principal place of business at X and ICL Ltd, 4801 Audubon Drive, Richmond, VA  232312786, USA, are hereinafter collectively referred to as “Carrier.”

WHEREAS, 

A. Merchant is an non-vessel operating common carrier and is licensed and bonded within the meaning of 46 CFR 536;

B. Carrier is an ocean common carrier; 

C. Merchant utilizes the services of the Carrier to ship goods from non-United States origins to the United States in international ocean commerce (the “Shipments”);

D. United States Customs and Border Protection (“US CBP”) has promulgated certain regulations requiring, among other things, manifesting of USA-destined cargo 24 hours before vessel lading, as detailed in 19 C.F.R. §§ 4 et seq., 113 et seq. and 178 et seq.;

E. Merchant, its shippers and goods moving under its house bill of lading are subject to the terms and conditions of the Carrier’s bill of lading, the Carrier’s tariff of general applicability and the terms and conditions of its service contract with the Carrier;

F. Merchant has elected to electronically manifest its cargo directly with US CBP by way of the Vessel Automated Manifest System (“AMS”) as provided for under 19 C.F.R. § 4.7(b)(3)(i);

G. The Carrier has no independent information or knowledge regarding Shipments tendered to it for carriage by Merchant

NOW, THEREFORE, in consideration of the mutual promises contained herein and other good and valuable consideration, the parties agree as follows:

1. Merchant warrants and represents that it has elected to electronically submit manifest information directly to US CBP via AMS, that it is qualified to submit manifest information via AMS under applicable US CBP regulations and that it accepts full responsibility for the complete and accurate submission of manifest data required by applicable US CBP regulations.

2. Merchant further warrants and represents that it shall comply with all applicable US CBP and other regulations and applicable law in respect to submitting manifests, including but not limited to the obligation to file accurate and complete information in a timely manner.

3. Merchant further undertakes, warrants and agrees that it shall comply with Carrier’s policies and procedures in respect to booking, communications, equipment management and EDI.  

4. Merchant further undertakes, warrants and represents that it shall immediately communicate to Carrier a US CBP hold or other orders it receives from US CBP or other Government Agency in respect to particular bills of lading or containers.  Merchant shall cooperate fully with Carrier in complying with all such orders, providing necessary information to the Carrier and US CBP, and otherwise assuring prompt and full compliance with related instructions received from US CBP.

5. Merchant agrees it shall indemnify, defend and hold Carrier harmless for and against any and all liabilities, fines, penalties, claims, damages, losses, expenses (including attorneys’ fees, settlements and judgments), and demands of any kind whatsoever without limitation (collectively, “Damages”) that may arise as a result of or are related to: (i) its failure or alleged failure to meet its obligations and undertakings under this Agreement, (ii) any actual or alleged act, error or omission in respect to advance manifesting, (iii) cargo carried on the Merchant’s bill(s) of lading, and/or (iv) its notification or failure to notify Carrier of a hold or other US CBP’s order (hereafter separately and collectively “Indemnity Event(s)”).  This obligation shall apply strictly and without regard to whether Merchant acted or failed to act whether inadvertently, negligently, intentionally or otherwise. 

If a civil, criminal or administrative legal proceeding (including but not limited to litigation and arbitration) is commenced against Carrier arising from or related to an Indemnity Event, whether within or outside of the United States and whether such forum otherwise has jurisdiction over Merchant or not, Carrier at its sole discretion and option may tender the defense to Merchant. In such a case, consistent with the foregoing paragraph, Merchant shall accept the tender, defend Carrier, reimburse Carrier for any incurred expenses and, if held liable, pay Damages and any other assessed costs.  Merchant further undertakes to undertake such steps as may be necessary, including the posting of bonds and guarantees, to secure the release of any vessels that are arrested as a result of or in relation to an Indemnity Event.

6. Carrier shall have a lien on cargo in its possession in the amount of any Damages incurred hereunder, which lien shall be enforceable pursuant to the Carrier’s bill of lading terms and conditions.  The existence of this lien shall in no way limit or hinder the other remedies or indemnities available to the Carrier under this Agreement or otherwise  limit Merchant’s contractual and statutory obligations under this Agreement. 

7. The parties mutually acknowledge and agree that this Agreement shall be interpreted and enforced in accordance with the laws of New York and the United States of America.

8. The parties warrant that the individuals executing this document have full authority to execute this Agreement on behalf of their respective companies.  

9. Carrier’s agreement to carry Merchant’s Shipments and to undertake risks associated with carrying such Shipments is adequate and sufficient consideration for the present agreement.

10. Nothing herein shall reduce, modify or alter the Parties’ mutual obligations otherwise existing under the terms and conditions of the Carrier’s bill of lading, Carrier’s tariff of general applicability and/or the terms and conditions of any service contract that may exist between Merchant and the Carrier.

11. This Agreement will be effective as of the date of execution noted below and can be cancelled with written notice by either party referenced in page 1 of this agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement this X day of X, 20__  . 

X on its own behalf 

and on behalf of its affiliates and subsidiaries

_____________________

Name:  

Title:


Carrier: Independent Container Line

_____________________
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