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For those of you who are involved in the small but growing niche of the real estate market called 
condo/hotels, I have some thoughts on interpretation and problem resolution in Rental 
Management Agreements.  For those of you who work with hotels and mixed use projects, but 
not condo/hotels specifically, you may still pick up some good ideas from this discussion, 
because, as we know, the basic real estate issues of ownership, right of possession, clear title, 
income and foreclosure, are present in each of our deals, but the meat is just chopped and diced 
in a different way for the different type of project.

A. Background.  How a condo-hotel is set up. 

B. The Rental Management Agreement.  The basic document which controls the rights 
and responsibilities between a unit owner and the manager of the rental program. 

C. The Turn of the Economy.  Many of these transactions were set up in better economic 
times; how does the downturn in the economy affect the assumptions in these deals. 

D. The Unit Owner’s Dilemma.  Unit Owners purchased for their own use, for rental, or 
appreciation?  

E. The Hotel Manager’s Response to Changing Economic Times.  Hotel operators in 
general and condo/hotel managers in particular, have tried new options to manage 
better and secure more guest nights. 

F. Comments on Specific RMA Provisions; Lessons Learned.

i. Parties and Combined Agreements.  Make sure rights and responsibilities are 
combined in one document. 

ii. Resort Costs.  How are general resort costs allocated. 

iii.  Easements.  Make sure each entity has easements for all the rights they need 
to operate together. 

iv. Unit Foreclosure.  How does the Operator react? What should the lender do to 
preserve as much value of the unit as possible? 

v. Unit Owner Foreclosure Part II.  Who owns the Headboard? 

vi. Ownership Transfer Timing.  Accepting bookings, rights of possession, 
income rights, voting rights. 



vii. Can the Bank Vote the Unit’s Share?  Obligations of Notice in By-Laws, 
Declarations. 

viii. RMA Survival of Foreclosure.  Can the Operator continue to rent the unit? 

ix. Rental Rotation Obligations.  How to coordinate bookings with foreclosure. 

x. Municipal Notices.  For municipal law purposes, is a unit a “property” that 
needs to be notified for municipal changes? 

xi. Notice Part II.   Should the RMA have a Power of Attorney provision? 

xii. Property Tax Assessment Challenge.  Does the RMA operator or the 
Association have the right to challenge the property taxes for the benefit of all 
unit owners?  

xiii. Rate Setting. Setting rack rates has become much more complicated. 

xiv. “Travel Agency Fees”.  Cost of securing that guest room night is more 
expensive.

xv. Who owns the reserve for repairs? Can it be reached by Unit Owner’s Bank? 

xvi. Personal Property foreclosure. The increased cost of replacement personal 
property when not purchased in bulk. 

xvii. Extra services.  Joint repair contract for appliances, extended warranties. 

xviii. Portals and non-paper notices

xix. Quorums.  Harder to get quorum for meetings and alternatives. 

xx. Utilities are Changing.  Maybe land lines no longer needed; guests changing 
expectations.

xxi. Operators’ Duties to Foreclosing Banks. Who has right to possession under 
State law. 
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“Timeshare”“Timeshare”

• Many types of “timeshare” productsy yp p
- “True” timeshare (weeks)

- Fractional interests

- Private Residence Clubs

• The issues to be discussed relate principally to “true” p p y
timeshare interests in which the owner owns or has a right 
to use a week (or several weeks)
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Introduction to ResalesIntroduction to Resales

• The timeshare resale market
- Initial sales prices

- Resale prices

- Sales volume

• History of timeshare resale companiesy p
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Introduction to Resales (cont.)Introduction to Resales (cont.)

• If neither timeshare resales nor resale companies is a new p
phenomenon, why all the attention?
- Downturn in the economy

- Financial realities of timeshare ownership

- Popular media attention

- Consumer alerts from the BBB and state attorneys general

- Willingness of ARDA to attempt to address
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Resale Concepts to be DiscussedResale Concepts to be Discussed

• Principal resale activities that can result in abuses and p
fraud
- Advance fees

- Guaranteed sales

- Transfers to shell entities
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Advance FeesAdvance Fees

• Fee charged, prior to sale, for services provided by resale g p p y
company

• Not illegal, nor necessarily inappropriate

• Abuse arises where the seller receives nothing for having paid 
the fee
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Transfer ScamsTransfer Scams

• Postcard Solicitations

• “Ready to Close” (just need to fund closing costs)

• Transfers to a shell• Transfers to a shell
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Effects on Interest Owners/SellersEffects on Interest Owners/Sellers

• Upfront loss of feesp

• Continued ownership of interest and obligation to pay 
assessments

• Liability for fraudulent behavior
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Effects on AssociationsEffects on Associations

• Loss of assessment revenue

• Loss of ability to enforce remedies for collection of 
assessments

• Higher costs to other owners

• Investigation costsInvestigation costs

• Bearer of bad news
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RemediesRemedies

• Consumer awarenessConsumer awareness

• Association vigilance

• ARDA model act

• Fraudulent transfers

• Attorney general enforcement

• Possible FTC involvement
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Additional Resources and Source MaterialAdditional Resources and Source Material

• Timesharing and Interval Uses Committeeg

http://apps.americanbar.org/dch/committee.cfm?com=RP273000

• Media Coverage• Media Coverage
- MSNBC

- Miami Herald- Miami Herald

• ARDA Model Act

http://dev.arda.org/uploadedFiles/ARDA/Government_Affairs/State_Legisla
tive_Committee/ARDA%20Model%20Resale%20Act%20Ver15-
Adopted.pdf
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RPPT SPRING SYMPOSIUM

HOT TOPICS 2011HOT TOPICS 2011

COMMON INTEREST AND DEVELOPMENT 
COMMITTEE

WHAT IS THE UPROAR OVER PRIVATE 

TRANSFER FEE COVENANTS?
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WHAT IS THE UPROAR OVER PRIVATE 

TRANSFER FEE COVENANTS?

OVERVIEW
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What is a Transfer Fee Covenant?

� A covenant that imposes a fee that is 
analogous to a real estate transfer tax 
but that is payable to a private party 
rather than a go ernmental agencrather than a governmental agency.
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Three Categories

� Covenants that require payment to HOAs or similar 
organizations

� Covenants that require payment to Charitable or 
“Quasi-Public” Organization

C t th t i t t thi d t� Covenants that require payment to third party
(Developer)
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� Payments to HOAs or similar organizations the

Run with the Land?
� Payments to HOAs or similar organizations – the

benefit and burden “touch and concern” the subject 
land

� Payments to  Charitable or “Quasi-Public” 
Organizations – with a bit of stretch, the benefit and 
burden “touch and concern” subject land

� Payments to Developer – Just “Gross”
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Touch and Concern

� Traditional Covenant Enforcement
– Both the benefit and the burden of the covenant touch and 

concern the subject land

� Common Interest Development Covenant Enforcement
– Cultural, environmental, educational, charitable, recreational, 

conservation or other similar activities benefitting the real 
property affected by the burdensome provision or the 
comm nit of hich the propert is a partcommunity of which the property is a part

� And if none of the above:
– If Benefit is personal (“in gross”), then the burden will not run 

with landwith land
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“Illegal, Unconstitutional or Violation of Public 
Policy”

� Violation of Public Policy if the servitude is:� Violation of Public Policy if the servitude is:
– Arbitrary, spiteful or capricious, an unreasonable restraint on 

alienation;
– Unreasonably burdensome of a fundamental constitutional right;
– Imposes an unreasonable restraint on alienation;
– Imposes an unreasonable restraint on trade or competition; or
– Unconscionable 
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F h ld’ “F h ld” P i t T f FFreehold’s “Freehold” on Private Transfer Fees

� 1% Transfer Fee or “Capital Recovery Fee”

� Development Costs Equitably Shared

� Transfer Fees are Not Hidden 

� Transfer Fees are an Important Financing Tool

� Freehold touts 99-year transfer fee covenants upon land in 45 states 
on projects valuing in excess of $600 billion! 

� Possible securitization
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State Action – Legislatures Join in Uproar

� Numerous states have enacted legislation that prohibits transfer fee� Numerous states have enacted legislation that prohibits transfer fee
covenants that require fees to be paid to a developer or third party

� ALTA and NAR have prepared a Model Statute

� States with legislation that tracks the Model Statute:� States with legislation that tracks the Model Statute:
– Florida, Missouri, Arizona, Delaware, Hawaii, Illinois, Iowa, 

Kansas, Louisiana, Maryland, Minnesota, Mississippi, North 
Carolina, Ohio, Oregon and Utah
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California Does Its Own Thing

� Disclosure: California’s legislation requires substantial� Disclosure: California s legislation requires substantial
disclosures with respect to for-profit private transfer 
fees
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Federal Action In 2010

� Federal Housing Finance Agency Guidance� Federal Housing Finance Agency Guidance

– August 2010 publication promulgated guidance on private 
transfer fee covenants to Fannie Mae and Freddie Mac

– Guidance indicated that Fannie and Freddie should not deal in 
mortgages on properties encumbered by private transfer fee 
covenants

– Private transfer fee covenants appear “adverse to liquidity, 
affordability, and stability in the housing finance market and to 
financially safe and sound investments”

– Guidance extends to mortgages and securities held by Banks 
as investments or as collateral for advances and to mortgages 
and securities held or guaranteed by the Enterprises
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4,210 COMMENTS LATER….

� Increased Costs to Homeowners� Increased Costs to Homeowners

� No distinction between “public” private and “private” private
– Beneficial Transfer Fees v. Non-beneficial Transfer Fees

Beneficial Transfer Fees Should be Permitted– Beneficial Transfer Fees Should be Permitted
– Freehold’s view:  all private transfer fees (including the 

securitization of such fees) should be permitted
� Looking backwards and forwards: Retroactive compliance =� Looking backwards and forwards: Retroactive compliance

Nightmare
– Compliance issues
– Unmarketable titleUnmarketable title
– Economic hardship to consumers (no purchase or 

refinancing available)
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FHFA’s Response

� “Touched and Concerned” (Narrow Focus):� Touched and Concerned (Narrow Focus):    
– Rule proposes to except from the Rule private 

transfer fees that are paid to HOAs or similar 
associations and to tax-exempt non-profitassociations and to tax exempt non profit
organizations, where the fees are used for the 
direct benefit of the encumbered properties

� “Look to the Future” (Prospective):( p )
– Rule proposes that it will apply to private transfer 

fee covenants created after the publication date of 
the proposed rule
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Defined TermsDefined Terms

“Paid to HOAs”� “Paid to HOAs”

� “Direct Benefit”

“Of th E b d P t ”� “Of the Encumbered Property”
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APPLAUSE?APPLAUSE?

� Pros of New Rule

C f N R l� Cons of New Rule
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Other Federal Action in 2010Other Federal Action in 2010

� HR 6260� HR 6260
– Congresswoman Maxine Waters sponsored a new 

bill in the House or Representatives in September 
2010 that proposes to amend RESPA to allow 
t f f i t i it titransfer fees in certain situations

� HR 6332
C Phil Gi d bill i– Congressman Phil Gingrey sponsored a new bill in
the House of Representatives entitled “Homebuyer 
Enhanced Fee Disclosure Act of 2010” that 
required a separate notice of disclosure to be filed 
f d h d t t i i t fof record when a document containing a transfer

fee is recorded against real property
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In ClosingIn Closing…..

I L ft O� Issues Left Open

� What’s Next?
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For Your Reading PleasureFor Your Reading Pleasure….
(Information included in the Materials)
� February 1, 2011 Rule on Private Transfer Fee Covenants (FHFA 12February 1, 2011 Rule on Private Transfer Fee Covenants (FHFA 12

CFR Part 1228)
� August 16, 2010 Proposed Guidance on Private Transfer Fee Covenants 

(75 FR 49932)
J i t Edit i l B d f U if R l P t A t C t� Joint Editorial Board for Uniform Real Property Acts Comments on 
Proposed Guidance re: Private Transfer Fee Covenants (October 12, 
2010)

� Freehold Capital Partners Comments on Proposed Guidance re: Private 
Transfer Fee Covenants (October 13, 2010)

� Joint Letter from Hospitality and Commercial Real Estate Transactions 
on Proposed Guidance re: Private Transfer Fee Covenants (October 15, 
2010)2010)

� “Private Transfer Fee Covenants:  Cleaning Up the Mess”, R. Wilson 
Freyermuth
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(Shameless Plug )(Shameless Plug…)
Become an Active Member!

Kelly Shubic Weiner Venable LLP� Kelly Shubic Weiner – Venable LLP

� 410.244.7495

KSWEINER@VENABLE COM� KSWEINER@VENABLE.COM
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