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AGREEMENT dated March 31, 1994, between Newco, Inc., a Delaware corporation and
each of the Investors listed in Exhibit 2.1.

PREAMBLE

The Company wishes to obtain equity financing.  The Investors are willing, on the terms
contained in this Agreement, to purchase Series A Convertible Preferred Stock of the Company
having the characteristics set forth in the Certificate of Designation, as amended, attached as
Exhibit 1.1.  Capitalized terms are defined in the first Article.  Exhibits are incorporated by
reference into this Agreement as though such exhibits were set forth at the point of such
reference.  The neuter gender shall include the masculine and feminine genders as appropriate.

ARTICLE I

DEFINED TERMS

The following terms, when used in this Agreement, have the following meanings, unless
the context otherwise indicates:

“Acceptable Currency” shall mean and include cash and any other method of payment
which will result in such payment being credited to the account of the Company at the bank
previously designated to the Investor in time to earn interest for the day of the Closing [the day
immediately following the day of the Closing].

“‘33 Act” means the Securities Act of 1933[, as amended, or any similar federal law then
in force].

“‘34 Act” means the Securities Exchange Act of 1934.

“Affiliate” means, with respect to any specified Person, (1) any other Person who,
directly or indirectly, owns or controls, is under common ownership or control with, or is owned
or controlled by, such specified Person, (2) any other Person who is a director, officer or partner
or is, directly or indirectly, the beneficial owner of 10 percent or more of any class of equity
securities, of the specified Person or a Person described in clause (1) of this paragraph, (3)
another Person of whom the specified Person is a director, officer or partner or is, directly or
indirectly, the beneficial owner of 10 percent or more of any class of equity securities, (4)
another Person in whom the specified Person has a substantial beneficial interest or as to whom
the specified Person serves as trustee or in a similar capacity, or (5) any relative or spouse of the
specified Person or any of the foregoing Persons, any relative of such spouse or any spouse of
any such relative; provided, however, that at any time after the Closing Date, the Company and
the Subsidiaries on the one hand and Seller and its Affiliates (other than the Company and the
Subsidiaries) shall not be deemed to be Affiliates of each other.
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“Best Knowledge” shall mean and include (a) actual knowledge of the Person, including,
the actual knowledge of any of the officers or directors of the Company and the administrators of
any of the facilities operated by the Company or any of its subsidiaries and (b) that knowledge
which a prudent businessperson could have obtained in the management of his business after
making due inquiry, and after exercising due diligence, with respect thereto.

“Bylaws” means the bylaws of Newco, Inc., as amended.

“Certificate of Incorporation” means the certificate of incorporation of Newco, Inc., as
originally filed with the Delaware Secretary of State together with all amendments thereto.

“Certificate of Designation” means the certificate of designation adopted by the Newco
board of directors establishing the rights, limitations, etc., of the Convertible Preferred Stock.

“Closing” and “Closing Date” mean the consummation of the Company’s sale and the
Investors’ purchase of the Convertible Preferred Stock, and the date on which the same occurs or
occurred.

“Commission” means the United States Securities and Exchange Commission.

“Common Stock” means the $.01 par value common stock of Newco, Inc.

“Convertible Preferred Stock” means the $.01 par value cumulative convertible preferred
stock, Series A of Newco, Inc. having the characteristics set forth in the Certificate of
Designation.

“Employee Benefit Plan” means any plan regulated under the Employees Retirement and
Income Supplement Act (“ERISA”).

“Financial Statements” means any financial statements (including the Notes thereto) of
Newco, Inc. certified by the Company’s independent public accountants and any such
statements not so certified but containing substantially all the information covered in such
certified statements, including a balance sheet as of the end of a fiscal period and statements of
income and retained earnings and of sources and applications of funds for such fiscal period,
together with all notes thereto.

“Financial Statements” shall mean all of the following:

(a) the audited financial statements of the Company as of March 31,
1992 (including all schedules and notes thereto), consisting of the balance sheet at such
date and the related statements of income and expenses, retained earnings, changes in
financial position and cash flows for the twelve-month period then ended; and

(b) the audited financial statements of the Company as of March 31,
1993 (including all schedules and notes thereto), consisting of the balance sheet at such
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date and the related statements of income and expenses, retained earnings, changes in
financial position and cash flows for the twelve-month period then ended.

In addition to (a) and (b) above, after the date of this Agreement, the term “Financial Statements”
shall include any and all interim financial statements thereafter issued.

“Financial Statement Date” means the date of the most recent Financial Statements of the
Company.

“Founders” means the signatories to this Agreement under the heading of Founders.

“Holder” means an Investor (or its successors or assigns) who continues to hold either
Common Stock or Convertible Preferred Stock.

“Independent Public Accountants” means that firm of independent certified public
accountants selected by the Company’s Board of Directors [with the approval of the Investor
Board Members].

“Investor Board Members” means that individual or individuals who sit on the
Company’s Board of Directors at the request or insistence (whether by written agreement or
otherwise) of the Investors.

“Offering Memorandum” means Newco, Inc.’s private offering memorandum dated
January 31, 1994.

“Public Offering” means both (i) the date of the effectiveness of any registration
statement relating to the underwritten distribution Company’s Common Stock which is filed by
the Company under the ‘33 Act with proposed maximum offering proceeds to the Company
(calculated in accordance with Rule 457 under the ‘33 Act, as such rule may be amended from
time to time) of $________ or more, and (ii) the process of distributing such common stock to
the public.

“Qualified Holder” means an Investor or a transferee of an Investor or another Qualified
Holder (assuming all such transfers were made in accordance with this Agreement) who holds of
record [10%] or more of the shares of the Company’s Common Stock or enjoys rights to
purchase or convert into [10%] or more of the same, provided that (i) a transferee of an Investor
who, in the reasonable judgment of Company, is affiliated with an actual or potential competitor
of the Company may be deemed by the Company not to be a Qualified Holder; (ii) any Investor
notifying the Company that it is a Venture Capital Operating Company within the meaning of
the Department of Labor’s Final Plan Asset Regulation, 29 C.F.R. Part 2510 (Mar. 13, 1987)
shall be a Qualified Holder; and (iii) the general and limited partners, officers or Affiliates of an
Investor.

“Shares” means any shares of the Company’s Convertible Preferred Stock or Common
Stock, as the context requires.
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“Subscription Agreement” means the subscription agreement executed by each Investor,
the terms of which are incorporated herein and made a part hereof.

“Subsidiary” or “Subsidiaries” of any Person means any corporation or other entity of
which securities or other ownership interests having ordinary voting power to elect a majority of
the board of directors or other Persons performing similar functions are at the time directly or
indirectly owned or controlled by such Person or one or more Subsidiaries of such Person.

Additional defined Terms are found in the body of the following text:

The masculine form of words includes the feminine and the neuter and vice versa, and,
unless the context otherwise requires, the singular form of words includes the plural and vice
versa.  The words “herein,” “hereof,” “hereunder,” and other words of similar import when used
in this Agreement refer to this Agreement as a whole, and not to any particular section or
subsection.

ARTICLE II

PURCHASE AND SALE TERMS

Section 2. HIDDEN TEXTPurchase and Sale.  Subject to the terms of this Agreement, the
Company shall issue and sell to the Investors and each Investor shall purchase from the
Company at the Closing the number of shares of Convertible Preferred Stock at the aggregate
purchase price set forth opposite its name in Exhibit 2.1.  The obligation of each Investor to
purchase is several and not joint.

Section 2.2. Payment. Each of the Investors shall pay the purchase price of the
Convertible Preferred Stock purchased by it in full at the Closing in Acceptable Currency.

Section 2.3. Transfer Legends and Restrictions.  The transfer of the Shares will be
restricted in accordance with the terms hereof.  Each certificate evidencing the Shares, including
any certificate issued to any transferee thereof, shall be imprinted with legends in substantially
the following form (unless otherwise permitted under this Section or unless such Shares shall
have been effectively registered and sold under the ‘33 Act and the applicable state securities
laws):

“THESE SHARES HAVE NOT BEEN REGISTERED UNDER THE ‘33 ACT.  THEY
MAY NOT BE OFFERED OR TRANSFERRED BY SALE, ASSIGNMENT, PLEDGE
OR OTHERWISE UNLESS (I) A REGISTRATION STATEMENT FOR THE
SHARES UNDER THE ‘33 ACT IS IN EFFECT OR (II) THE COMPANY HAS
RECEIVED AN OPINION OF COUNSEL, WHICH OPINION IS SATISFACTORY
TO THE COMPANY, TO THE EFFECT THAT SUCH REGISTRATION IS NOT
REQUIRED UNDER THE ‘33 ACT.  TRANSFER OF THESE SHARES IS FURTHER
RESTRICTED AS PROVIDED IN THE CONVERTIBLE PREFERRED STOCK
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PURCHASE AGREEMENT DATED MARCH 31, 1994, A COPY OF WHICH IS
AVAILABLE AT THE COMPANY’S OFFICES.”

The Holder of any Shares by acceptance thereof agrees, so long as any legend described in
this Section shall remain on the certificates evidencing the Shares, prior to any transfer of any of
the same (except for a transfer effected pursuant to an effective registration statement under the
‘33 Act or in compliance with Rule 144 or Rule 144A thereunder), to give written notice to the
Company of such Holder’s intention to effect such transfer and agrees to comply in all material
respects with the provisions of this Section.  Such notice, if required, shall describe the proposed
method of transfer of the Shares in question.  Upon receipt by the Company of such notice, if
required, and if in the opinion of counsel to such Holder, which opinion shall be reasonably
satisfactory to the Company, the proposed transfer may be effected without registration under
the ‘33 Act in compliance with Section 4(2) or Rules 144 or 144A  thereunder and under
applicable state securities laws, then the proposed transfer may be effected; provided, however,
that in the case of any Holder which is a partnership, no such opinion of counsel shall be
necessary for a transfer by such partnership to a partner of such partnership, or a retired partner
of such partnership who retires after the date such partnership became a Holder, or the estate of
any such partner or retired partner, if the transferee agrees in writing to be subject to the terms of
this Section to the same extent as if such transferee were originally a signatory to this Agreement.
 Upon receipt by the Company of such opinion and of such agreement by the transferee to be
bound by this Section, the Holder of such Shares shall thereupon be entitled to transfer the same
in accordance with the terms of the notice (if any) delivered by such Holder to the Company. 
Each certificate evidencing the Shares issued upon any such transfer shall bear the legend set forth
in this Section.  Upon the written request of a Holder of the Shares, the Company shall remove
the foregoing legend from the certificates evidencing such Shares and issue to such Holder new
certificates therefor, free of any transfer legend if, with such request, the Company shall have
received an opinion of counsel selected by the Holder, such opinion to be reasonably satisfactory
to the Company, to the effect that any transfers by said Holder of such Shares may be made to
the public without compliance with either Section 5 of the ‘33 Act or Rule 144 thereunder and
applicable state securities laws.  In no event will such legend be removed if such opinion is based
upon the “private offering” exemption of Section 4(2) of the ‘33 Act.

ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as set forth in the Exhibits furnished pursuant to this Agreement, the Company
[and certain Founders] represent[s] and warrant[s] [severally, or jointly and severally] to the
Investors, at and as of the Closing that:

Section 3.1. Corporate Existence.  The Company is a corporation duly incorporated, validly
existing and in good standing under Delaware law and has unconditional power and authority to
conduct its business and own its properties as now conducted and owned.  Exhibit 3.1 is a true
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copy of the Certificate of Incorporation, with all amendments.  The Company is qualified as a
foreign corporation to do business in all jurisdictions in which the nature of its properties and
business requires such qualification [and in which noncompliance with such qualification would
materially affect the Company’s business].

Section 3.2. Power and Authority.  The Company has unconditional power and
authority, and has taken all required corporate and other action necessary (including stockholder
approval, if necessary) to permit it to own and hold properties to carry on its current business,
to execute and deliver this Agreement, to issue and sell the Convertible Preferred Stock as herein
provided and otherwise to carry out the terms of this Agreement and all other documents,
instruments, or transactions required by this Agreement, and none of such actions will violate
any provision of the Company’s Bylaws or Certificate of Incorporation, or result in the breach
of or constitute a default under any agreement or instrument to which the Company is a party or
by which it is bound or result in the creation or imposition of any material lien, claim or
encumbrance on any Company asset.  This Agreement has been duly executed and delivered by
the Company and (assuming the due authorization, execution and delivery hereof by the
Investors) constitutes the valid and binding obligation of the Company enforceable against the
Company in accordance with its terms.  No event has occurred and no condition exists which
would constitute a violation of this Agreement.  Neither this Agreement nor any other gives any
person rights to terminate any agreements with the Company or otherwise to exercise rights
against the Company.

Section 3.3. Financial Condition.  The Company has previously furnished to the
Investors its Financial Statements, which, together with the footnotes thereto, are complete and
[substantially] correct, have been prepared in accordance with generally accepted accounting
principles consistently applied, and fairly present the financial condition of the Company as of
the dates specified.  The Financial Statements are in accordance with the books and records of the
Company as of the dates and for the periods indicated, present fairly the financial position,
results of operations, shareholders’ equity and changes in financial position of such corporations
as of the respective dates and for the respective periods indicated, and have been prepared in
accordance with generally accepted accounting principles (“GAAP”) applied on a consistent
basis (except as described in such statements, notes thereto and reports).

Section 3.3.1. Absence of Undisclosed Liabilities.  As of the Financial
Statement Date, the Company had (and on the date hereof the Company has) no material
liabilities (matured or unmatured, fixed or contingent, which are not fully reflected or provided for
on the balance sheet of the Company as at the Financial Statement Date), or any material loss
contingency (as defined in Statement of Financial Accounting Standards No. 5) whether or not
required by GAAP to be shown on the Balance Sheets, except (i) obligations to perform under
commitments incurred in the ordinary course of business after the Financial Statement Date, (ii)
tax and related liabilities due and specifically set forth in Exhibit 3.3.1, which liabilities shall be
fully paid concurrently with the Closing as provided in Exhibit 3.3.1, and (iii) other liabilities as
set forth in Exhibit 3.3.1.
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Section 3.3.2. Taxes.  For all periods ended on or prior to the Financial
Statement Date, the Company has accurately completed and filed or will file within the time
prescribed by law (including extensions of time approved by the appropriate taxing authority) all
tax returns and reports required to be filed with the Internal Revenue Service, the State of
Delaware, any other states or governmental subdivisions and all foreign countries and has paid, or
made adequate provision in the Financial Statements dated the Financial Statement Date for the
payment of, all taxes, interest, penalties, assessments or deficiencies shown to be due (or, to the
knowledge of the Company [or any Founders], claimed by such authority or jurisdiction to be
due) on or in respect of such tax returns and reports.  The Company [and the Founders] know[s]
of (a) no other federal, Delaware, state, county, municipal or foreign taxes which are due and
payable by the Company which have not been so paid; (b) no other federal, Delaware, state,
county, municipal or foreign tax returns or reports which are required to be filed which have not
been so filed; and (c) no unpaid assessment for additional taxes for any fiscal period or any basis
thereof; except for taxes which are due and are specifically set forth in Exhibit 3.3.2 hereto but
which shall be paid in full concurrently with the Closing as provided in Exhibit 3.3.2.  The
Company’s federal or state income tax returns have never been audited [have been audited
through the Company’s fiscal year ending in 19__].  Proper and accurate amounts have been
withheld by the Company from its employees for all periods in compliance with the tax, social
security and any employment withholding provisions of applicable federal and state law.  Proper
and accurate, in all material respects, federal and state returns have been filed by the Company
for all periods for which returns were due with respect to employee income tax withholding,
social security and unemployment taxes, and the amounts shown thereon to be due and payable
have been paid in full or provision therefor included on the books of the Company in accordance
with and to the extent required by GAAP.  The Company has not made any election under
Section 341(f) of the Internal Revenue Code of 1986, as amended (the “Code”).

Section 3.3.3. Subsidiaries.  The Company has no subsidiaries and owns no
capital stock or other securities, or rights or obligations to acquire the same, of any other entity. 

or

Section 3.3.3. Subsidiaries.  Exhibit 3.3.3 hereto sets forth a list of all
Subsidiaries of the Company.  Each Subsidiary is a corporation duly organized, validly existing
and in good standing under the laws of its jurisdiction of incorporation as stated on the said
Exhibit 3.3.3; has all requisite corporate power and authority to own, lease and operate its
properties and to carry on its business as now being conducted, and is duly qualified as a foreign
corporation in all jurisdictions in which it is required to be so qualified.  Each Subsidiary is
wholly owned by the Company and no Person has any right to participate in, or receive any
payment based on any amount relating to, the revenue, income, value or net worth of the
Subsidiaries or any component or portion thereof, or any increase or decrease in any of the
foregoing.
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Section 3.4. No Material Adverse Change.  Since the Financial Statement Date there
has been no material adverse change in the financial or other condition, properties or business
operations of the Company.

Section 3.5. Absence of Certain Changes.  Except as set forth in Exhibit 3.4, since the
Financial Statement Date there has not been:

(a) any material adverse change in the condition (financial or
otherwise), assets, liabilities, business or business prospects of the Company from that
shown by said Financial Statements as at the Financial Statement Date (other than normal
operating losses incurred in the ordinary course of business);

(b) any damage, destruction or loss of any of the properties or assets
of the Company (whether or not covered by insurance) materially adversely affecting the
business or business prospects of the Company;

(c) any dividend, declaration, setting aside or payment or other
distribution in respect of any of the Company’s capital stock or any direct or indirect
redemption, purchase or other acquisition of any of such stock by the Company;

(d) any labor dispute, or any other event, development, or condition,
of any character, or threat of the same, materially adversely affecting the business or
business prospects of the Company;

(e) any material asset or property of the Company made subject to a
lien of any kind;

(f) any material liability or obligation of any nature whatsoever
(contingent or otherwise) incurred by the Company, other than current material liabilities
or obligations incurred in the ordinary course of business;

(g) any waiver of any valuable right of the Company, or the
cancellation of any material debt or claim held by the Company;

(h) any issuance of any stock, bonds or other securities (including
options, warrants or rights) of the Company or any agreements or commitments
respecting the same;

(i) any sale, assignment or transfer of any material tangible or
intangible assets of the Company except with respect to tangible assets in the ordinary
course of business;

(j) any loan by the Company to any officer, director, employee or
stockholder of the Company, or any agreement or commitment therefor; or
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(k) any extraordinary increase, direct or indirect, in the compensation
paid or payable to any officer, director, employee or agent of the Company.

(l) any cancellation or compromise of any debt or claim, except in the
ordinary course of business and consistent with past practice;

(m) any waiver or release of any rights of material value;

(n) any transfer or grant of any material rights under any concessions,
leases, licenses, agreements, patents, inventions, trademarks, trade names, servicemarks or
copyrights or with respect to any know-how;

(o) any wage or salary increase applicable to any group or
classification of employees generally (other than in connection with the general salary
plan of the Company), any employment contract with any officer or employee or made
any loan to, or any material transaction of any other nature with any officer or employee
of the Company;

(p) any material transaction, contract or commitment, except contracts
listed, or which pursuant to the terms hereof are not required to be listed, on Exhibit 3.4
hereto, and except this Agreement and the transactions contemplated hereby;

(q) any change in its accounting methods or practices.

Section 3.6. Litigation.  There are no suits, proceedings or investigations pending or
threatened against or affecting the Company or an officer of the Company which could have a
material adverse effect on the business, assets, or financial condition of the Company or the
ability of any officer to participate in the affairs of the Company, or which concern [in any
material way] the transactions contemplated by the Agreement.  The foregoing includes, without
limiting its generality, actions pending or threatened (or any basis therefor known to the
Company) involving the prior employment of any employees or currently contemplated
prospective employees of the Company or their use, in connection with the business of the
Company, of any information or techniques which might be alleged to be proprietary to their
former employer(s).

Section 3.6.1. Conflict of Interests.  Neither the Company nor any officer,
employee, agent or any other person acting on behalf of the Company has, directly or indirectly,
given or agreed to give any money, gift or similar benefit (other than legal price concessions to
customers in the ordinary course of business) to any customer, supplier, employee or agent of a
customer or supplier, or official or employee of any governmental agency or instrumentality of
any government (domestic or foreign) or other Person who was, is, or may be in of a position to
help or hinder the business of the Company (or assist in connection with any actual or proposed
transaction) which (a) might subject the Company to any damage or penalty in any civil, criminal
or governmental litigation or proceeding, (b) if not given in the past, might have had a material
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adverse effect on the assets, business or operations of the Company as reflected in the Financial
Statements, or (c) if not continued in the future, might materially adversely affect the assets,
business, operations or prospects of the Company.

Section 3.6.2. Other Relationships.  Except as set forth in Exhibit 3.6.2, to the
best knowledge of the Company, the officers of the Company have no interest (other than as
noncontrolling holders of securities of a publicly traded company), either directly or indirectly, in
any entity, including without limitation, any corporation, partnership, joint venture,
proprietorship, firm, person, licensee, business or association (whether as an employee, officer,
director, shareholder, agent, independent contractor, security holder, creditor, consultant, or
otherwise) that presently (i) provides any services or designs, produces and/or sells any products
or product lines, or engages in any activity which is the same, similar to or competitive with any
activity or business in which the Company is now engaged; (ii) is a supplier of, customer of,
creditor of, or has an existing contractual relationship with the Company; or (iii) has any direct or
indirect interest in any asset or property used by the Company or any property, real or
personal, tangible or intangible, that is necessary or desirable for the conduct of the business of
the Company.  Except as set forth in Exhibit 3.5.2 hereto, no current or former stockholder,
director, officer or employee of the Company nor any Affiliate of any such person, is at present,
or since the inception of the Company has been, directly or indirectly through his affiliation with
any other person or entity, a party to any transaction (other than as an employee) with the
Company providing for the furnishing of services by, or rental of real or personal property from,
or otherwise requiring cash payments to any such person.

Section 3.7. Licenses; Compliance with Laws, Other Agreements, etc.  The Company
has all franchises, permits, licenses, and other rights which it currently deems necessary for the
conduct of its business [and it knows of no basis for the denial of such rights in the future].  The
Company is not in [material] violation of any order or decree of any court, or of the provisions of
any contract or agreement to which it is a party or by which it may be bound, or, to its
knowledge, of any law, order, or regulation of any governmental authority, and neither this
Agreement nor the transactions contemplated hereby will result in any such violation.

Section 3.7.1. Intellectual Property Rights and Government Approvals. 
Included in Exhibit 3.7.1 is a true and complete list and summary description of all patents,
trademarks, service marks, trade names, copyrights (which have been filed with the federal
copyright authorities) and rights or licenses to use the same, and any and all applications
therefor, presently owned or held by the Company.  To the Founders’ knowledge (the Company
making this representation and warranty without such qualification), such patents, trademarks,
service marks, trade names, copyrights and rights or licenses to use the same, and any and all
applications therefor, as well as all trade secrets and similar proprietary information owned or
held by the Company, are all that are required to enable the Company to conduct its business as
now conducted, and the Company believes that it either now owns, has the right to use,
possesses or will be able to obtain possession of or develop, and (with respect to its trade secrets
and similar proprietary information) has provided adequate safeguards and security for the
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protection of, all such rights which it will require to conduct its business as proposed to be
conducted as described in the Offering Memorandum.  Neither the Company nor any of the
Founders has received any formal or informal notice of infringement or other complaint that the
Company’s operations traverse or infringe rights under patents, trademarks, service marks, trade
names, trade secrets, copyrights or licenses or any other proprietary rights of others, nor do the
Company or the Founders have any reason to believe that there has been any such infringement. 
No person affiliated with the Company has wrongfully employed any trade secrets or any
confidential information or documentation proprietary to any former employer, and no person
affiliated with the Company has violated any confidential relationship which such person may
have had with any third party.  The Company has and will have full right and authority to utilize
the processes, systems and techniques presently employed by it in the design, development and
manufacture of its present products and all of its other products contemplated by the Offering
Memorandum and all rights to any processes, systems and techniques developed by any
employee or consultant of the Company have been and will be duly and validly assigned to the
Company.  No royalties, honorariums or fees are or will be payable by the Company to other
persons by reason of the ownership or use by the Company of said patents, trademarks, service
marks, trade names, trade secrets, copyrights or rights or licenses to use the same or similar
proprietary information, or any and all applications therefor.  The Company has all material
governmental approvals, authorizations, consents, licenses and permits necessary or required to
conduct its business as described in the Offering Memorandum.  Each Founder for himself (and
the Company to its knowledge with respect to all Founders) represents and warrants that no
Founder, no associate of any Founder nor any other employee of the Company owns nor holds,
directly or indirectly, any interests in any patents, trademarks, service marks, trade names, trade
secrets, copyrights, licenses, inventions, any and all applications therefor, or any other
proprietary rights used or currently contemplated to be used by the Company.

Section 3.7.2. Government Approvals.  Except as may be required by any
state “blue sky” laws, no authorization, consent, approval, license, qualification or formal
exemption from, nor any filing, declaration or registration with, any court, governmental agency,
regulatory authority or political subdivision thereof, any securities exchange or any other Person
is required in connection with the execution, delivery or performance by the Company of this
Agreement or the business of the Company or any of its Subsidiaries in order to consummate the
transactions contemplated in this Agreement.  All such material authorizations, consents,
approvals, licenses, qualifications, exemptions, filings, declarations and registrations have been
obtained or made, as the case may be, and are in full force and effect and are not the subject of
any pending or, to the knowledge of the Company, threatened attack by appeal or direct
proceeding or otherwise.

Section 3.7.3. Investment Company Act.  The Company is not, and
immediately after the Closing will not be, an “investment company” or a company “controlled”
by an “investment company” within the meaning of the Investment Company Act.
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Section 3.8. Ownership and Status of Stock.  Exhibit 3.8 sets forth the number and
par value of the shares of stock that the Company is currently authorized to issue, has issued,
has outstanding and has reserved for issuance upon conversion of shares of Convertible Preferred
Stock into Common Stock.  All the outstanding Common Stock is, and upon issuance and
payment therefor in accordance with the terms of this Agreement, all of the outstanding shares of
the Convertible Preferred Stock will be, validly issued, fully paid and nonassessable.  All the
outstanding Common Stock has been issued in full compliance with applicable law.  None of the
shares of the Common Stock or the Convertible Preferred Stock are held in the Company’s
treasury.  The Common Stock and the Convertible Preferred Stock are not entitled to cumulative
voting rights, preemptive rights, antidilution rights and so-called registration rights under the ‘33
Act, except as otherwise provided in this Agreement or in the powers, designations, rights and
preferences of the Convertible Preferred Stock contained in the Certificate of Designation.  The
Common Stock and the Convertible Preferred Stock have the preferences, voting powers,
qualifications, and special or relative rights or privileges set forth in the Certificate of
Incorporation.  The Company has outstanding no option, warrant or other commitment to issue
or to acquire any shares of its capital stock, or any securities or obligations convertible into or
exchangeable for its capital stock, except for the conversion provisions of the Convertible
Preferred Stock, nor, except as contemplated hereby, has it given any person any right to acquire
from the Company or sell to the Company any shares of its capital stock.  There is, and
immediately upon consummation of the transactions contemplated hereby there will be, no
agreement, restriction or encumbrance with respect to the sale or voting of any shares of capital
stock of the Company (whether outstanding or issuable upon conversion or exercise of
outstanding securities) except for the offering and sale of Convertible Preferred Stock pursuant to
this Agreement.  Except as set forth in this Agreement, the Company has no obligation to register
any of its presently outstanding securities or any of its securities which may thereafter be issued
under the Act of 1933, as amended (the “‘33 Act”).

Section 3.9. Brokers, etc.  The Company has not dealt with any broker, finder, or
other similar person in connection with the offer or sale of the Convertible Preferred Stock and
the transactions contemplated by this Agreement, and the Company is not under any obligation
to pay any broker’s fee, finder’s fee or commission in connection with such transactions.

Section 3.10. Private Sale.  The Company has not, either directly or through any
agent, offered any securities to or solicited any offers to acquire any securities from, or otherwise
approached, negotiated, or communicated in respect of any securities with, any person in such a
manner as to require that the offer or sale of such securities (including but not limited to the
Convertible Preferred Stock) be registered pursuant to the provisions of Section 5 of the ‘33 Act
and the rules and regulations of the Commission thereunder or the securities laws of any state and
neither the Company nor anyone acting on its behalf will take any action prior to the Closing that
would cause any such registration to be required (including, without limitation, any offer,
issuance or sale of any security of the Company under circumstances which might require the
integration of such security with the Convertible Preferred Stock under the ‘33 Act or the rules
and regulations of the Securities and Exchange Commission (the “Commission”) thereunder)
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which might subject the offering, issuance or sale of the Convertible Preferred Stock to the
registration provisions of the ‘33 Act.  The issuance of Convertible Preferred Stock and the
issuance of shares of Common Stock issuable upon the conversion of the Convertible Preferred
Stock, are exempt from registration under the ‘33 Act.  The Company has complied with all
federal and state securities and blue sky laws in all issuances and purchases of its capital stock
prior to the date hereof and has not violated any applicable law in making such issuances and
purchases of its capital stock prior to the date hereof.  Any notices required to be filed under
federal and state securities and blue sky laws prior to or subsequent to the Closing shall be filed
on a timely basis prior to or as so required.  Neither the Company nor any person authorized or
employed by the Company as agent, broker, dealer or otherwise in connection with the offering
or sale of the Preferred Convertible Stock Company has offered the same or any such securities
for sale to, or solicited any offers to buy the same from, or otherwise approached or negotiated
with respect thereto with, any person or persons other than the Investors and not more than [ ]
other financially sophisticated investors.

Section 3.11. Offering Memorandum.  The Company has furnished the Investors
with a copy of the Offering Memorandum which was prepared with reasonable care and sets
forth a complete and accurate description of all plans, agreements and arrangements by which the
Company may be bound and certain financial and other information concerning the Company. 
The Offering Memorandum read in connection with materials made available to the Investors by
the Company (whether prepared by the Company or a third party) does not contain any untrue
statement of a material fact nor does it omit to state any material fact necessary to make the
statement therein not misleading.  The information contained in the Offering Memorandum has
been material to the Investors in their decision to invest.

Section 3.11.1. Projections; Material Facts.  In connection with the
transactions contemplated by this Agreement, the Company has furnished to the Investors the
Offering Memorandum including certain projected budgets, financial statements and forecasts. 
Except as limited by the next sentence, all statements contained in the Offering Memorandum are
true, correct and complete in all material respects.  The Company and the Founders do not
represent or warrant that any occurrences, developments or facts including, without limitation,
projections, which the Offering Memorandum says will occur or eventuate after its date (or
which were otherwise furnished in writing to the Investors), will in fact occur or eventuate after
such date, but the Company and the Founders represent and warrant that such occurrences,
developments or facts, including such projections, presented therein were prepared by the
Company in good faith based on its best knowledge, information and belief.  No representation or
warranty by the Company or the Founders contained in the Offering Memorandum (other than
the projections), this Agreement or any other written statement, information, material or
certificate furnished or to be furnished to the Investors pursuant hereto or in connection with the
transactions contemplated hereby by the Company or the Founders contains any untrue
statement of a material fact or omits to state a material fact necessary to make the statements
contained therein or herein not misleading, when all are taken together as a whole (it being
understood that, in the event of any inconsistency between this Agreement and any other
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writings, this Agreement shall control).  The Company knows of no information or fact which
has or would have a material adverse effect on the financial condition, business or business
prospects of the Company which has not been disclosed to the Investors.  Since the respective
dates as of which information is given in the Offering Memorandum, the Company knows of no
material adverse change in the business, business prospects, property, condition or results of
operations of the Company.

Section 3.12. Investigation.  It shall be no defense to an action for breach of this
Agreement that the Investors or their agents have (or have not) made investigations into the
affairs of the Company or that the Company [or the Founders] could not have known of the
misrepresentation or breach of warranty.  Damages for breach of a representation or warranty or
other provision of this Agreement shall not be diminished by alleged tax savings resulting to the
complaining party as a result of the loss complained of.

Section 3.12(a). Minute Books.  The minute books of the Company contain a complete
summary of all meetings of directors and stockholders since the time of incorporation and reflect
all transactions referred to in such minutes accurately in all material respects.

Section 3.13. Section 83(b) Elections.  To the best of the Company’s knowledge, all
elections and notices required by Section 83(b) of the Internal Revenue Code and any analogous
provisions of applicable state tax laws have been timely filed by all individuals who have
purchased shares of the Company’s Common Stock and the Company has been notified of the
same and will be so notified in the future.

Section 3.14. Employment Contracts, etc.; Certain Material Transactions.  Except as
set forth in Exhibit 3.14 hereto, (i) the Company is not a party to any employment or deferred
compensation agreements, (ii) the Company does not have any bonus, incentive or profit-sharing
plans, (iii) the Company does not have any pension, retirement or similar plans or obligations,
whether funded or unfunded, of a legally binding nature or in the nature of informal
understandings and (iv) there are no existing material arrangements or proposed material
transactions between the Company and any officer or director or holder of more than 10% of the
capital stock of the Company.  The Company is not a party to any collective bargaining
agreement and, to the best of its knowledge, no organizational efforts are currently being made
with respect to any of their respective employees.  To the knowledge of the Company, John
Smith, Robert Brown, and William Green have no plans to terminate their respective
relationships with the Company and/or any of its Subsidiaries.  Exhibit 3.14 hereto sets forth the
name (and, where applicable, the title) of each person employed by the Company as of March
31, 1994, whose total compensation (inclusive of salary and bonuses) for the fiscal year then
ended exceeded $75,000 as well as the specific amount paid during or accrued in respect of such
fiscal year to or for the account of each such person (i) as basic salary and (ii) as bonus and other
compensation.

Section 3.15. Contracts and Commitments, etc.  Except as set forth in Exhibit 3.15
hereto, the Company is not a party to any contracts or commitments (or group of related
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contracts or commitments) other than contracts entered into in the ordinary course of business
and which do not involve more than $_______ or have a term (including renewals or extensions
optional with another party) of more than one year from the date thereof. The Company is not in
default in the performance, observance or fulfillment of any of the obligations, covenants or
conditions contained in any agreement or instrument to which any of them is a party which may
result in any material adverse change in the condition, financial or other, of the Company.

Alternative to Section 3.15

Except as set forth in Exhibit 3.15, the Company is not a party to any written or oral
contract or commitment not made in the ordinary course of business and, whether or not made in
the ordinary course of business, the Company is not a party to any written or oral (i) contract or
commitment with any labor union, (ii) contract or commitment for the future purchase of fixed
assets, materials, supplies, or equipment involving an amount in excess of $25,000, (iii) contract
of commitment for the employment of any officer, individual employee or other person on a full-
time basis or any contract with any individual on a consulting basis, (iv) bonus, pension, profit-
sharing, retirement, stock purchase, stock option, or extraordinary hospitalization, medical
insurance or similar plan, contract or understanding in effect with respect to employees or any of
them or the employees of others, (v) agreements, indentures or commitments relating to the
borrowing of money or to the mortgaging, pledging or otherwise placing of a lien on any assets of
the Company, (vi) guaranty of any obligation for borrowed money or otherwise, (vii) lease or
agreement under which the Company is lessor of or permits any third party to hold or operate
any property, real or personal, owned or controlled by the Company, (viii) agreement or other
commitment for capital expenditures in excess of $25,000 in the aggregate, (ix) contract or
agreement under which the Company is obligated to pay any broker’s fees, finder’s fees or any
such similar fees to any third party, (x) contract, agreement or commitment under which the
Company has issued, or may become obligated to issue, any shares of capital stock of the
Company, or any warrants, options, convertible securities or other commitments pursuant to
which the Company is or may become obligated to issue any shares of its Common Stock, or (xi)
any other contract, agreement, arrangement or understanding which is material to the business of
the Company or which is material to a prudent investor’s understanding of the business of the
Company.  The Company has furnished to counsel for the Investors true and correct copies of
such agreements and other documents requested by the Investors or their authorized
representatives.

Section 3.16. Employee Benefit Plans.  The company is not a party to any Employee
Benefit Plan (as defined in the Employee Retirement Income Security Act of 1974).

or

Section 3.16. Employee Benefit Plans.  Exhibit 3.15 hereto sets forth a list of each
“employee pension benefit plan” (as defined in Section 3(2) of the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”)) maintained or contributed to by the Company (the
“Retirement Plans”).  Neither the Company nor any entity which is treated as a single employer
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along with the Company under Section 414(b), (c), (m) or (o) of the Code maintains or
contributes to, or has ever maintained or contributed to, or been required to contribute to a
multiemployer plan within the meaning of Section 3(37) of ERISA or any plan subject to Title IV
of ERISA.  Exhibit 3.16 hereto also sets forth a list of each “employee welfare benefit plan” (as
defined in Section 3(1) of ERISA) and each other employee benefit plan, program, arrangement,
practice or contract, whether formal or informal, maintained by the Company providing benefits
or compensation to or on behalf of employees or former employees of the Company (the
“Benefits Plans”).  The Retirement Plans and Benefit Plans are in compliance in all material
respects with the presently applicable provisions of ERISA and the Code, and the Retirement
Plans are qualified under Section 401(a) of the Code.  No contributions are required to be made
by the Company to any Retirement Plan and all other liabilities with respect to any Retirement
Plan or Benefit Plan shall have been satisfied prior to or on the Closing Date.  The Company has
filed or caused to be filed all reports required to be filed by it with the Internal Revenue Service or
the Department of Labor under applicable provisions of ERISA and the Code with respect to
each of the Retirement Plans and Benefit Plans.  No liability to the Pension Benefit Guaranty
Corporation has been incurred with respect to any Retirement Plan subject to Title IV of ERISA
that has not been satisfied in full.

Section 3.16.1. Employee Benefit Plans and Employment Agreements. 
Except as listed on Exhibit 3.16 hereto, the Company is not a party to nor participates or has
participated in (a) any profit-sharing, deferred compensation, bonus, stock option, stock
purchase, pension, retainer, consulting, retirement, welfare or incentive plan or agreement
whether legally binding or not, (b) any plan providing for “fringe benefits” to its employees,
including but not limited to vacation, sick leave, medical, hospitalization, life insurance and other
insurance plans, and related benefits, (c) any employment agreement not terminable on 30 days
(or less) written notice, or (d) any other “employee benefit plan” (within the meaning of Section
3(3) of the Employee Retirement Income Security Act of 1974 (“ERISA”)).  True, correct and
complete copies of all documents with respect to the plans and agreements referred to in Exhibit
3.16 and all related summary plan descriptions have been delivered to counsel to the Investors. 
There are no negotiations, demands or proposals which are pending or have been made which
concern matters now covered, or that would be covered, by the type of agreements or plans listed
in this Section.  Company is in full compliance with the applicable provisions of ERISA (as
amended by the Omnibus Budget Reconciliation Act of 1987, the Tax Reform Act of 1986,
Retirement Equity Act of 1984, the Deficit Reduction Act of 1984, and the Tax Equity and
Fiscal Responsibility Act of 1982) and the regulations and published authorities thereunder with
respect to all such employee benefit plans.  The Company is in full compliance with all other
statutes, orders or governmental rules and regulations applicable to such plans.  The Company
has performed all of its obligations under all such plans.  There are no actions, suits or claims
(other than routine claims for benefits) pending or threatened against such plans or the assets of
such plans, and to the best knowledge of the Company, no facts exist which could give rise to
any actions, suits or claims (other than routine claims for benefits) against such plans or the
assets of such plans.
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Section 3.16.2. Pension and Profit-Sharing Plans.  The Employee Benefit
Plans described on Exhibit 3.16.2 have been duly authorized by the Board of Directors of
Company.  Each such plan is qualified in form and operation under Sections 401(a) and 501(a) of
the Internal Revenue Code of 1986 (the “Code”) and no event has occurred which will or could
give rise to disqualification of any such plan under said Sections.  No event has occurred which
will or could subject any such plans to tax under Section 511 of the Code.  No prohibited
transaction (within the meaning of Section 4975 of the Code) or party-in-interest transaction
(within the meaning of Section 406 of ERISA) has occurred with respect to any of such Plans. 
All costs of Plans have been provided for on the basis of consistent methods in accordance with
sound actuarial assumptions and practices.  As of the last valuation date for each of the Plans
listed which are pension plans (“Employee Benefit Pension Plans”) within the meaning of
Section 3(2) of ERISA, the assets of such plan exceeded (or were less than the benefit liability of
such plan), computed on a plan termination basis, by at least the amount shown below (or, in the
case of an underfunded plan, by no more than the amount shown below):

Plan

Amounts by which assets exceed (or are less
than) benefit liability on a plan termination basis

$______________

$______________

$______________

$______________

Since the last valuation date for each Employee Pension Benefit Plan, there has been no
amendment or change thereunder and, to the knowledge of Company, there has been no event or
occurrence which would cause the excess of assets over benefit liabilities listed above to be
reduced or the amount by which liabilities exceeded assets as listed above to be increased. 
Company has delivered to counsel for the Investors for each of the Employee Pension Benefit
Plans (a) a copy of the Form 5500 which was filed in each of the most recent three plan years,
including, without limitation, all schedules thereto and all financial statements with attached
opinions of independent accountants, (b) a copy of the Form PBGC-1 which was filed in each of
the most recent three Plan years, and (c) the most recent determination letter from the Internal
Revenue Service.  Copies have been furnished to such counsel of (a) the consolidated statement
of assets and liabilities of each of the Employee Pension Benefit Plans as of its most recent
valuation date; (b) the statement of changes in fund balance and in financial position or the
statement of changes in net assets available for benefits under each of said Plans for the most
recently ended plan year, and, (c) with respect to any such Plan which is subject to Title IV of
ERISA, the actuarial report as of the last valuation date.  Such documents fairly present the
financial condition of each of said Plans as at such dates and the results of operations of each of
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said Plans, all in accordance with generally accepted accounting principles applied on a consistent
basis.

Section 3.16.3. Title IV Plans.  With respect to each Employee Pension
Benefit Plan (excluding plans not subject to the provisions of Title IV of ERISA) listed on
Exhibit 3.16 or in which the Company (for purposes of this subsection 3.16.3 the “Company”
shall include all trades or businesses whether or not incorporated, which are a member of a group
of which Company is a member and which are under common control within the meaning of
Section 414 of the Code and the regulations thereunder) participates or has participated, (a) the
Company has not withdrawn from such a Plan during a plan year in which it was “substantial
employer” (as defined in Section 4001(a)(2) of ERISA), (b) the Company has not filed a notice of
intent to terminate any such Plan nor adopted any amendment to treat such Plan as terminated,
(c) the PBGC has not instituted proceedings to terminate any such Plan, (d) no other event or
condition has occurred which might constitute grounds under Section 4042 of ERISA for the
termination of, or the appointment of a trustee to administer, any such Plan, (e) no accumulated
funding deficiency, whether or not waived, exists with respect to any such Plan, no condition has
occurred or exists which by the passage of time would be expected to result in an accumulated
funding deficiency as of the last day of the current Plan year of any such Plan, and the Company
has not failed to make full payment when due of all amounts which under the provisions of any
such Plan are required to be made as contributions thereto, (f) all required premium payments to
the Pension Benefit Guaranty Corporation have been paid when due, (g) no reportable event, as
described in Section 4043 of ERISA and the regulations thereunder, has occurred with respect to
said plans, and (h) no excise taxes are payable under the Code.

Section 3.16.4. Multiemployer Plans.  With respect to each Employee
Pension Benefit Plan which is a “multiemployer plan” (within the meaning of Section 3(37) of
ERISA) listed on Exhibit 3.16.4 or in which the Company participates or has participated, (a) the
Company has not withdrawn, partially withdrawn, or received any notice of any claim or
demand for withdrawal liability or partial withdrawal liability against any of them, (b) the
Company has not received any notice that any such Plan is in reorganization, that increased
contributions may be required to avoid a reduction in plan benefits or the imposition of any
excise tax, or that any such Plan is or may become insolvent, (c) the Company has not failed to
make any required contributions to any such Plan, (d) no such Plan is a party to any pending
merger of asset or liability transfer, (e) there are no Pension Benefit Guaranty Corporation
proceedings against any such plan, and (f) the Company has not (or will have as a result of the
transactions contemplated hereby) any contingent liability for withdrawal liability by reason of a
sale of assets pursuant to Section 4204 of ERISA.

Section 3.16.5. Continuation Coverage Requirements of Health Plans.  All
group health plans of the Company (including any plans of affiliates of the Company which
must be taken into account under Section 162(i) or (k) of the Code) have been operated in
compliance with the group health plan continuation coverage requirements of Section 162(k) of
the code to the extent such requirements are applicable.
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Section 3.16.6. Fines and Penalties.  There have been no acts or omissions by
the Company which have given rise to or may give rise to fines, penalties, taxes, or related
charges under §§ 502(c) or (k) or 4071 of ERISA or Chapter 43 of the Code.

Section 3.17. Banks, Agents, etc.  Exhibit 3.17 hereto contains a complete and correct
list setting forth the name of (i) each bank in which the Company has an account, safe deposit
box or borrowing privilege and the names of all persons authorized to draw thereon, to have
access thereto or to borrow thereupon, as the case may be, and (ii) each agent to whom such
corporation has granted a written power of attorney or similar authority to act on its behalf.

Section 3.18. Small Business Concern.  The Company is a “small business concern”
as defined in § 121.3+11 of Title 13 of the Code of Federal Regulations.  The Company has
heretofore furnished to each Investor that is an SBIC the following completed forms:  Size Status
Declaration on SBA Form 480, Assurance of Compliance on SBA Form 652D, and Portfolio
Financing Report on SBA Form 1031. The Company represents and warrants the completeness
and correctness of each of said forms.

Section 3.19. Environmental Liabilities.  The Company has not caused or allowed, nor
has it contracted with any party for, the generation, use, transportation, treatment, storage or
disposal of any Hazardous Substance (as defined below) in connection with the operations of its
business or otherwise.  The Company, together with any real property that it owns, leases, or
otherwise occupies or uses and the operations of its business (the “Premises”) are in compliance
with all applicable Environmental Laws (as defined below) and orders or directives or any
governmental authorities having jurisdiction under such Environmental Laws, including, without
limitation, any Environmental Laws or orders or directives with respect to any cleanup or
remediation of any release or threat of release of Hazardous Substances.  The Company has not
received any citation, directive, letter or other communication, written or oral, or any notice of
any proceedings, claims or lawsuits, from any person, entity or governmental authority arising
out of the ownership or occupation of the Premises or the conduct of its operations, nor is it
aware of any basis therefor.  The Company has obtained and is maintaining in full force and
effect all necessary permits, licenses and approvals required by any Environmental Laws
applicable to the Premises and the business operations conducted thereon (including operations
conducted by tenants on the Premises), and is in compliance with all such permits, licenses and
approvals.  The Company has not caused or allowed a release, or a threat of release, of any
Hazardous Substance unto, at or near the Premises nor, to its best knowledge, has the Premises
or any property at or near the Premises ever been subject to a release, or a threat of release, of
any Hazardous Substance.  For purposes of this Agreement, the term “Environmental Laws”
shall mean any federal, state or local law, ordinance or regulation pertaining to the protection of
human health or the environment, including without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq., Emergency
Planning and Community Right-to-Know Act, 42 U.S.C. §§ 11001 et seq., and the Resource
Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq. For purposes of this Agreement, the
term “Hazardous Substances” shall include oil and petroleum products, asbestos, polychlorinated
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biphenyls and urea formaldehyde, and any other materials classified as hazardous or toxic under
any Environmental Laws.

ARTICLE IV

COVENANTS OF THE COMPANY

Section 4.1. Accounts and Reports.  Until a Public Offering occurs, the Company shall
furnish to each Qualified Holder copies of the following certificates, filings and reports:

(a) Annual Reports.  As soon as available, and in any event within 90 days
after the end of each fiscal year, Financial Statements of the Company.

Quarterly Reports.  As soon as available, and in any event within 45 days
after the end of each of the first three quarters of each fiscal year,
unaudited Financial Statements of the Company.  All such statements shall
set forth in comparative form the figures for the corresponding periods of
the preceding fiscal year, and shall be prepared in reasonable detail and in
accordance with generally accepted accounting principles consistently
applied.  [Each of such quarterly financial statements shall be accompanied
by a report of the president of the Company explaining business
developments and problems occurring during the relevant quarter and a
discussion of the figures presented in such financial statements.]

(b) Monthly Financial Statements.  Within 15 days after the end of each
month, copies of the Company’s comparative statements of income and
cash flow and unaudited, consolidated balance sheet as of the end of such
month, which shall be prepared in accordance with generally accepted
accounting principles consistently applied [and so certified by the
Company’s principal financial officer].

(c) Certifications.  All financial statements referred to in section (a) above, if
not certified by the Company’s Independent Public Accountants, shall be
certified as accurate and complete in all material respects (subject to
normal year-end adjustments) by the chief executive and chief financial
officers of the Company and shall be presented in form comparative to the
similar period of the preceding year.  If for any period the Company has
any subsidiary or subsidiaries whose accounts are consolidated with those
of the Company, then in respect of such period all such financial
statements will be the consolidated and consolidating financial statements
of the Company and all such consolidated subsidiaries.  All such financial
statements may be labelled “confidential” by the Company.  In any event,
without the Company’s express consent, the recipient will make no use or
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disclosure of the financial statements except in connection with evaluating
its investment in the Company.

(d) Forecasts.  As soon as available, but in no event later than one month after
the start of each fiscal year, monthly financial forecasts and, promptly
after preparation, any revisions thereto, in a format approved by the
Investor Board Members, for the current fiscal year, [unless, in the
opinion of counsel to the Company, providing any such forecast will
require inclusion of the same in a subsequent Public Offering].

(e) Other Information.  Upon the reasonable request of a Qualified Holder, the
Company will deliver to such Qualified Holder other information and data,
not proprietary in nature (in the good-faith judgment of the Company),
pertaining to its business, financial and corporate affairs to the extent that
such delivery will not violate any then applicable laws and any contracts
of the Company with third persons.  The Company will permit any
person designated by a Qualified Holder in writing, at the expense of such
Qualified Holder, to visit and inspect any of the properties of the
Company, including its books of account, and to discuss its affairs,
finances, and accounts with the Company’s officers or directors, all at
such reasonable times and as often as a Qualified Holder may reasonably
request, all in a manner consistent with the reasonable security and
confidentiality needs of the Company, provided that the Company shall
be under no such obligation (i) with respect to information deemed in good
faith by the Company to be proprietary or (ii) if the Company’s board of
directors reasonably believes such visit, inspection, or discussion would
violate applicable laws or any contract with third persons.

(f) All information furnished under this Section is confidential and each
recipient shall (i) maintain the same in confidence and (ii) take all
reasonable measures to prevent any officer or agent of such recipient from
disclosing the same.

(g) As soon as available, but not later than 90 days after the end of each fiscal
year of the Company, a certificate of the Company’s certified public
accountants certifying to the Investors that, based upon their examination
of the affairs of the Company performed in connection with the
preparation of such financial statements in accordance with generally
accepted auditing standards, they are not aware of the occurrence or
existence during such fiscal year of any condition or event which
constitutes or would, upon notice or lapse of time or both, constitute a
default in any of the Company’s obligations under this Agreement or any
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other agreement to which the Company is a party, or, if they are aware of
such condition or event, specifying to the Investors the nature thereof;

Section 4.2. Use of Proceeds.  The Company shall use the proceeds of the sale of the
Convertible Preferred Stock for working capital, and otherwise as set forth in the Offering
Memorandum.

Section 4.3. Exhibits.  The Company will furnish all Exhibits and other attachments
or enclosures to this Agreement at least two business days prior to the scheduled Closing Date.

Section 4.4. Financial Covenants. 

Section 4.5. Compensation of Executive Officers.  The salary and other
compensation, including without limitation bonuses and fringe benefits, of the officers of the
Company shall be as approved from time to time by the Board of Directors of the Company,
including the Investor Board Members.

Section 4.6. Rule 144.  The Investors recognize that the provisions of Rule 144 under
the ‘33 Act are not presently applicable to securities of the Company.  The Company covenants
that (a) at all times after the Company first becomes subject to the reporting requirements of
Section 13 or 15(d) of the Exchange Act, the Company will comply with the current public
information requirements of Rule 144(c)(1) under the ‘33 Act; and (b) at all such times as Rule
144 is available for use by the Investors, the Company will furnish any Investor upon request
with all information within the possession of the Company required for the preparation and filing
of Form 144.

Section 4.7. Future Noncompetition and Proprietary Rights Agreements.

(a) Proprietary Information.  The Company shall use its best efforts
to (i) insure that no person employed by the Company will wrongfully employ any
confidential information or documentation proprietary to any former employer, (ii)
protect, by maintenance of secrecy to the extent appropriate, all technical and business
information developed by and belonging to the Company which has not been patented,
(iii) cause to be patented all technological information developed by and belonging to the
Company, which, in the opinion of the Company and its counsel, is patentable and is
best protected by patenting, and (iv) cause each person who becomes an employee of the
Company and who shall have access to confidential or proprietary information of the
Company, to execute an agreement relating to matters of noncompetition and
nondisclosure and assignment.

(b) Licenses and Trademarks.  The Company shall use its best efforts
to own, possess and maintain all patents, trademarks, service marks, trade names,
copyrights and licenses necessary or useful in the conduct of its business, including,
without limitation, such of the same as are listed in Exhibit 2.6 hereto.
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Section 4.8. Stock Restriction Agreements For Future Employees.  The Company
and each future employee or consultant purchasing or otherwise receiving shares of Common
Stock from the Company (other than persons receiving Common Stock upon declaration of
dividends or by conversion of Preferred Stock) will enter into a stock restriction agreement (or,
upon grant of a stock option, an option agreement) in the form approved by the Board of
Directors of the Company and the Investor Board Members.

Section 4.8.1. Observer Rights.  The Company will permit each Qualified
Holder or any authorized representative thereof, to attend all meetings of the Board of Directors
of the Company, and shall, upon the written request of such Qualified Holder, provide him or it
with such notice of and other information with respect to such meetings as are delivered to the
directors of the Company.  Upon the written request of any such Qualified Holder, the
Company shall notify such holder, within 10 days thereafter of the taking of any written action
by the Board of Directors of the Company in lieu of a meeting thereof.  Any Qualified Holder
exercising his or its rights under this subsection, and his or its representatives, shall maintain the
confidentiality of all financial, confidential and proprietary information of the Company acquired
by them in exercising such rights.

Section 4.9. Key-Man Insurance.  The Company shall purchase and maintain life and
disability insurance policies on the persons and in the benefit amounts set forth on Exhibit 4.9
hereto.  The Company shall be the beneficiary of all such policies and the proceeds payable to
the Company shall be used by the Company to refinance the redemption of shares of Series A
Preferred required by the Certificate of Designation or, if such redemption is either (i)
unnecessary because of the prior conversion or redemption of such shares or (ii) illegal, to be
used by the Company solely for product development purposes.

Section 4.10. Liability Insurance.  The Company will maintain in full force and effect
a policy or policies of standard comprehensive general liability insurance underwritten by a U.S.
insurance company insuring its properties and business against such losses and risks, and in such
amounts as are adequate for its business and as are customarily carried by entities of similar size
engaged in the same or similar business.  Such policies shall include property loss insurance
policies, with extended coverage, sufficient in amount to allow the replacement of any of its
tangible properties which might be damaged or destroyed by the risks or perils normally covered
by such policies.

Section 4.11. Taxes and Assessments.  The Company will pay and will cause each of
its Subsidiaries to pay any taxes, assessments and governmental charges, and any liabilities
thereon, outstanding as of the Closing Date.  The Company will pay and discharge and will cause
each of its Subsidiaries to pay and discharge, before the same become delinquent and before
penalties accrue thereon, all taxes, assessments and governmental charges upon or against the
Company or any of its Subsidiaries, or any of their respective properties, and all other material
liabilities at any time existing, except to the extent and so long as (a) the same are being contested
in good faith and by appropriate proceedings in such manner as not to cause any material adverse



24

ny-278511

effect upon the financial condition of the Company or any of its Subsidiaries, or the loss of any
right of redemption from any sale thereunder and (b) the Company or any of its Subsidiaries shall
have set aside on its books adequate reserves with respect thereto.

Section 4.12. Maintenance of Corporate Existence.  Unless otherwise determined by
the Board of Directors of the Company, each of the Company and its Subsidiaries will preserve,
renew and keep in full force and effect, its corporate existence, qualification in requisite
jurisdictions and rights and privileges necessary or desirable in the normal conduct of its business.

Section 4.13. Governmental Consents.  The Company will obtain all consents,
approvals, licenses and permits required by federal, state, local and foreign law to carry on its
business.

Section 4.14. Further Assurances.  The Company will cure promptly any defects in
the creation and issuance of the Shares, and in the execution and delivery of this Agreement.  The
Company, at its expense, will promptly execute and deliver promptly to each Investor upon
request all such other and further documents, agreements and instruments in compliance with or
pursuant to its covenants and agreements herein, and will make any recordings, file any notices,
and obtain any consents as may be necessary or appropriate in connection therewith.

Section 4.15. Counsel Fees and Expenses.  The Company agrees to reimburse the
reasonable fees and expenses of a single special counsel for the Investors up to a maximum
amount of $______.

Section 4.16. Compliance with Offering Memorandum.  The Company agrees at all
times to conduct its business in accordance with the Offering Memorandum, including the Use of
Proceeds provisions, and to present to the Board of Directors for their prior approval (including
the Investor Members) any proposed change in its operations which materially differs from said
Offering Memorandum.

Section 4.17. Regulation D Filings.  The Company will file on a timely basis all
notices of sale required to be filed with the Securities and Exchange Commission (the
“Commission”) pursuant to Regulation D under the ‘33 Act with respect to the transactions
contemplated by this Agreement and simultaneously furnish copies of each report of sale to each
Investor.

Section 4.18. Preemptive Rights.

(a) The Company hereby grants to each Qualified Holder a right of
first refusal to purchase, on a pro rata basis, all or any part of New Securities (as defined
below) which the Company may, from time to time, propose the sell and issue subject to
the terms and conditions set forth below.  A Qualified Holder’s pro rata share, for
purposes of this subsection 4.18, shall equal a fraction, the numerator of which is the
number of shares of Common Stock then held by such Qualified Holder or issuable upon
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conversion or exercise of any Shares, convertible securities, options, rights, or warrants
then held by such Qualified Holder, and the denominator of which is the total number of
shares of Common Stock then outstanding plus the number of shares of Common Stock
issuable upon conversion or exercise of then outstanding Shares, convertible securities,
options, rights or warrants.

(b) “New Securities” shall mean any capital stock of the Company
whether now authorized or not and rights, options or warrants to purchase capital stock,
and securities of any type whatsoever which are, or may become, convertible into capital
stock; provided, however, that the term “New Securities” does not include (i) the Shares
issuable under this Agreement or the Shares of Common Stock issuable upon conversion
of the Convertible Preferred Stock; (ii) securities offered to the public pursuant to a
Public Offering; (iii) securities issued for the acquisition of another corporation by the
Company by merger, purchase of substantially all the assets of such corporation or other
reorganization resulting in the ownership by the Company of not less than 51% of the
voting power of such corporation; (iv) not more than                shares of Common Stock
issued to employees or consultants of the Company pursuant to a stock option plan,
employee stock purchase plan, restricted stock plan or other employee stock plan or
agreement; or (v) securities issued as a result of any stock split, stock dividend or
reclassification of Common Stock, distributable on a pro rata basis to all holders of
Common Stock.

(c) If the Company intends to issue New Securities, it shall give each
Qualified Holder written notice of such intention, describing the type of New Securities
to be issued, the price thereof and the general terms upon which the Company proposes
to effect such issuance.  Each Qualified Holder shall have twenty (20) days from the date
of any such notice to agree to purchase all or part of its or his pro rata share of such New
Securities for the price and upon the general terms and conditions specified in the
Company’s notice by giving written notice to the Company stating the quantity of New
Securities to be so purchased.  Each Qualified Holder shall have a right of overallotment
such that if any Qualified Holder fails to exercise his or its right hereunder to purchase his
or its total pro rata portion of New Securities, the other Qualified Holders may purchase
such portion on a pro rata basis, by giving written notice to the Company within five
days from the date that the Company provides written notice to the other Qualified
Holders of the amount of New Securities with respect to which such nonpurchasing
Qualified Holder has failed to exercise its or his right hereunder.

(d) If any Qualified Holder or Qualified Holders fail to exercise the
foregoing right of first refusal with respect to any New Securities within such 20-day
period (or the additional five-day period provided for overallotments), the Company may
within 120 days thereafter sell any or all of such New Securities not agreed to be
purchased by the Qualified Holders, at a price and upon general terms no more favorable
to the purchasers thereof than specified in the notice given to each Qualified Holder
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pursuant to paragraph (c) above.  In the event the Company has not sold such New
Securities within such 120-day period, the Company shall not thereafter issue or sell any
New Securities without first offering such New Securities to the Qualified Holders in the
manner provided above. 

Section 4.19. Limitation of Option Grants.  The Company will not issue or sell more
than an aggregate of __________ shares of Common Stock to employees, officers and/or directors
of, and/or consultants to, the Company or any subsidiary of the Company pursuant to the
exercise of options granted under the Company’s stock option plans or pursuant to other stock
incentive arrangements (including, but not limited to, so-called “restricted stock”).

Section 4.20. Auditor.  The Company shall retain a firm of certified public
accountants of established national reputation to audit its books and records at least annually.

Section 4.21. Negative Covenants.  The Company hereby agrees that it will not:

(a) authorize or issue shares of any class of stock having any
preference or priority as to dividends or assets superior to or on a parity with any such
preference or priority of the Convertible Preferred Stock; increase or decrease the number
of directors constituting the Board of Directors of the Company; or reduce the percentage
of shares of Preferred Stock required to consent to any of the above matters, or alter or
negate the need for such consent;

(b) reclassify any shares of any class of stock into shares having any
preference or priority as to dividends or assets superior to or on a parity with any such
preference or priority of the Convertible Preferred Stock;

(c) make any amendment to its Certificate of Incorporation or Bylaws
adversely affecting (directly or indirectly) the rights of holders of the Preferred Stock;

(d) engage in any business other than businesses engaged in or
proposed to be engaged in by the Company on the date hereof or businesses similar
thereto;

(e) merge or consolidate with any person or entity (other than mergers
of wholly owned subsidiaries into the Company), or sell, lease or otherwise dispose of its
assets other than in the ordinary course of business involving an aggregate consideration
of more than ten percent (10%) of the book value of its assets on a consolidated basis in
any 12-month period, or liquidate, dissolve, recapitalize or reorganize;

(f) repurchase any shares of its Common Stock from any of its
existing stockholders;

(g) pay dividends or make any other distribution on, or redeem, any
shares of any class or series of its equity securities other than the Convertible Preferred
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Stock, unless (a) all dividends accrued on shares of the Convertible Preferred Stock shall
have been declared and paid, (b) all redemptions of Convertible Preferred Stock have
occurred in accordance with the schedule set forth in the Certificate of Designation, and
(c) the Company’s consolidated net worth (determined in accordance with generally
accepted accounting principles consistently applied) will be in excess of $_____
immediately after such payment, distribution or redemption;

(h) enter into any new agreement or make any amendment to any
existing agreement, which by its terms would restrict the Company’s performance of its
obligations to holders of Convertible Preferred Stock pursuant to this Agreement or any
agreement contemplated hereby;

(i) enter into any agreement with any holder or prospective holder of
any securities of the Company providing for the granting to such holder of registration
rights[, preemptive rights, special voting rights or protection against dilution]; or

(j) incur any indebtedness for borrowed money or become a guarantor
or otherwise contingently liable for any such indebtedness except for trade payables or
purchase money obligations incurred in the ordinary course of business.

Status of Dividends.  The Company shall not take any action voluntarily which would
require or permit, or could reasonably be expected to require or permit, the Company to treat the
dividends on the Shares or any part thereof as deductible interest payments on its books or its
federal, state or local income tax returns and shall take no such action which would require or
permit, or could reasonably be expected to require or permit, the Company to treat the dividends
on the Shares or any part thereof as deductible under any provision of the Code, whether now in
effect or hereafter enacted or adopted, unless, in either case, such action would not result in denial
of the dividends received deduction presently provided by Section 243(a)(1) of the Code (the
“Dividends Received Deduction”) or any successor dividends received deduction provided by a
similar successor provision of the Code (a “Successor Dividends Received Deduction”) to any
Holder who would otherwise be eligible to claim such deduction.  In addition, the Company shall
not take any action voluntarily which could reasonably be expected to cause the Dividends
Received Deduction or a Successor Dividends Received Deduction to be eliminated or reduced
with respect to dividends on the Shares.  The agreements contained in this Section shall be
inapplicable if the Code shall be amended after delivery of the Shares in such a manner as to
provide that dividends on the Shares may not be treated as dividends for federal income tax
purposes or to permit all or a portion of the dividends on the Shares to be deducted by the
Company without causing the Dividends Received Deduction or a Successor Dividends Received
Deduction to be unavailable to any holder of Shares.  This Section shall not be deemed a
representation or warranty by the Company that any holder of Shares shall be entitled to the
Dividends Received Deduction or any Successor Dividends Received Deduction.

Section 4.22. Waiver.  Any violation of an affirmative or negative covenant of the
Company may be waived prospectively or retrospectively in a given instance by a vote of the
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Investor Board Members, but such waiver shall operate only with respect to the particular
violation specified in the waiver.  The Investor Board Members, and the Investors on whose
behalf they act, disclaim any intent or purpose to control the Company or to manage its affairs
for the benefit of the Investors or otherwise.  If deemed advisable, the Investor Board Members
may elect to delegate the authority to determine the issue of waiver under this Section to a
majority of the Investors.

Section 4.23. Termination of Covenants.  The covenants of the Company contained
in this Section shall terminate, and be of no further force or effect, upon the effective date of a
Public Offering.

ARTICLE V

REPRESENTATIONS AND WARRANTIES OF THE INVESTORS

Each of the Investors severally represents and warrants to the Company, at and as of the
Closing that:

Section 5.1. Power and Authority.  Such Investor has full power and
authority and, if not an individual Investor, has taken all required corporate (or trust or
partnership, as the case may be) and other action necessary to permit it to execute and deliver
this Agreement, and all other documents or instruments required by this Agreement, and to carry
out the terms of this Agreement and of all such other documents or instruments.

Section 5.2. Purchase for Investment.  Such Investor is purchasing the Convertible
Preferred Stock and any Common Stock into which such Convertible Preferred Stock may be
converted for investment, for its own account and not for the account of any Employee Benefit
Plan (or if such Convertible Preferred Stock is being acquired for the account of any such Plan,
such acquisition does not involve a nonexempt prohibited transaction within the meaning of
Section 406 of ERISA or Section 4975 of the Code) and not with a view to distribution thereof,
except for transfers permitted hereunder.  Such Investor understands that the Convertible
Preferred Stock and any Common Stock received upon conversion of the Convertible Preferred
Stock must be held indefinitely unless it is registered under the ‘33 Act or an exemption from
such registration becomes available, and that the Convertible Preferred Stock and any Common
Stock received upon conversion thereof may only be transferred as provided in this Agreement.

Section 5.3. Financial Matters.  Such Investor represents and warrants to the
Company that it understands that the purchase of the Shares involves substantial risk and that its
financial condition and investments are such that it is in a financial position to hold the Shares for
an indefinite period of time and to bear the economic risk of, and withstand a complete loss of,
such Shares.  In addition, by virtue of its expertise, the advice available to it and previous
investment experience, such Investor has extensive knowledge and experience in financial and
business matters, investments, securities and private placements and the capability to evaluate
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the merits and risks of the transactions contemplated by this Agreement.  Such Investor
represents that it is an “accredited investor” as that term is defined in Regulation D promulgated
under the ‘33 Act.

During the negotiation of the transactions contemplated herein, the Investor and its
representatives have been afforded full and free access to corporate books, financial statements,
records, contracts, documents, and other information concerning the Company and to its offices
and facilities, have been afforded an opportunity to ask such questions of the Company’s
officers and employees concerning the Company’s business, operations, financial condition,
assets, liabilities and other relevant matters as they have deemed necessary or desirable, and have
been given all such information as has been requested, in order to evaluate the merits and risks of
the prospective investment contemplated herein.

Section 5.4. Brokers, etc.  Such Investor has dealt with no broker, finder, commission
agent, or other similar person in connection with the offer or sale of the Convertible Preferred
Stock and the transactions contemplated by this Agreement, and is under no obligation to pay
any broker’s fee, finder’s fee, or commission in connection with such transactions.

Section 5.5. Subscription Agreements.  Such Investor has entered into a subscription
agreement [substantially in the form accompanying the Offering Memorandum] and all
representations made by such Investor in such agreement are true.

ARTICLE VI

THE CLOSING AND CLOSING CONDITIONS

Section 6.1. The Closing.  The purchase and sale of the Convertible Preferred
Stock shall take place at the Closing to be held at the offices of _____________________, [City],
[State].  The Closing shall occur on March 31, 1994, or, at the Company’s option, such other
date not later than ______ 1994, as the Company and a majority in interest of the Investors may
designate.

The obligation of each Investor to purchase the Convertible Preferred Stock at the Closing
shall be subject to satisfaction of the following conditions at and as of the Closing:

Section 6.2. Issuance of Convertible Preferred Stock.  The Company shall have duly
issued and delivered certificates to each of the Investors for the number shares of the Convertible
Preferred Stock purchased by such Investor as provided in Exhibit 2.1.

Section 6.3. Legal Opinion from Counsel for the Company. There shall be made
available to each of the Investors the written opinion of Smith & Jones, counsel for the
Company, in substantially the form attached as Exhibit 6.3.
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The Investors shall have received from [name of Company’s counsel] counsel for the
Company, a favorable opinion satisfactory to the Investors and your special counsel, dated the
date of closing, as to the matters specified in Sections 3.1, 3.2, 3.3.3, 3.5, and 3.6.3, inclusive, and
as to:  (i) the corporate power of the Company to carry on its business as conducted and as
proposed to be conducted; (ii) the due qualification of the Company as a foreign corporation to
transact business in, and the good standing of the Company in [City]; (iii) the execution and
delivery of this Agreement and the offering and issuance of the Convertible Preferred Stock
issued at the Closing, the issuance of Common Stock upon conversion of the Convertible
Preferred Stock, and the fulfillment of and compliance with the respective terms and provisions
hereof and thereof, not conflicting with or resulting in a breach of the terms, conditions or
provisions of, or constituting a default under, or resulting in any violation of, or requiring any
authorization, consent, approval, exemption or other action by or notice to any court or
administrative or governmental body pursuant to the certificate of incorporation or bylaws of the
Company, any applicable law (except with respect to securities laws vis-à-vis Common Stock
issuable upon conversion of the Convertible Preferred Stock, as to which such counsel need
express no opinion), statute, rule or regulation or (insofar as is known to such counsel after
having made due inquiry with respect thereto) any agreement, instrument, order, judgment or
decree to which the Company is subject; (iv) the absence of any requirement to register the
Convertible Preferred Stock being purchased or acquired under the ‘33 Act, as amended; (v) the
authorized and issued capital stock of the Company, including the due and valid issuance, full
payment and nonassessability of all issued shares of its capital stock and the compliance of each
such issuance with the ‘33 Act, as amended, and the rules and regulations thereunder; (vi) the due
authorization, execution and delivery by each party thereto and the validity of the Agreement;
and (vii) such other matters incident to the matters herein contemplated as counsel to the
Investors may reasonably request.

Section 6.3.1. Opinion of Patent Counsel.  Each Investor shall have received
from ______________, patent counsel to the Company, an opinion addressed to it, dated the
Closing Date, in the form and substance satisfactory to counsel to the Investors regarding the
results of a patent search performed by such counsel and regarding the status of the Company’s
pending patent applications.

Section 6.4. Certificate of Officer of the Company.  The Company shall have
delivered to the Investors a certificate of its chief executive and chief financial officers, or
alternatives therefor satisfactory to counsel for the Investors, dated the date of the Closing, to the
effect that the representations and warranties of the Company are true at and as of the Closing as
if made at and as of the Closing, and that each of the conditions in this Article 6 has been
satisfied.

Section 6.5. Execution of Related Documents.  The Company and the Investors shall
have duly authorized and executed a Registration Rights Agreement in the form set forth as
Exhibit 6.5 hereof.  [Add here any other agreements to be contemporaneously executed.]
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Section 6.6. Insurance on Certain Key Employees.  The Company shall deliver
certificates evidencing the policies of life insurance that the Company is required to maintain in
force.

Section 6.7. Stockholders Agreement.  The Company and the Investors shall have
duly authorized and executed a Stockholders Agreement in the form set forth as Exhibit 6.7
hereof.

Section 6.8. Employee Documents.  Prior to the Closing, each employee of and
consultant to the Company shall have executed an Employee Confidentiality and
Noncompetition Agreement.

Section 6.9. Investor Review.  Prior to the Closing, the Investors shall have
completed their review of, and shall be satisfied with their conclusions regarding, the Company’s
markets, business and projected operations.

Section 6.10. Restated Articles of Incorporation.  The Restated Articles shall have
been filed with the Secretary of State of Delaware in accordance with Delaware law.

Section 6.11. Comfort Letter.  Each Investor shall have received from
_______________ , certified public accountants, a letter addressed to it dated the Closing date, in
form and substance satisfactory to such Investor, with respect to the Company’s results of
operations from __________ to __________, and its backlog as of ___________.

Section 6.12. Representations and Warranties to be True and Correct.  The
representations and warranties contained in Article III shall be true and correct on and as of the
Closing Date with the same effect as though such representations and warranties had been made
on and as of such date (except to the extent that any representations and warranties of the
Company specifically apply to conditions existing at a particular date), and the Company shall
have certified to such effect to the Investors in writing.

Section 6.13. Performance.  The Company shall have performed and complied with
all agreements and conditions contained herein required to be performed or complied with by it
prior to or at the Closing Date, and the Company shall have certified to such effect to the
Investors in writing.

Section 6.14. All Proceedings to Be Satisfactory.  All corporate and other proceedings
to be taken by the Company in connection with the transactions contemplated hereby and all
documents incident thereto shall be satisfactory in form and substance to the Investors and their
special counsel, and the Investors and said counsel shall have received all such counterpart
originals or certified or other copies of such documents as they may reasonably request.
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Section 6.15. Investment by Other Investors.  On the Closing Date, concurrently
with the purchase by such Investor, each other Investor shall have purchased and paid for the
Preferred Shares being purchased by it hereunder.

Section 6.16. Supporting Documents.  On or prior to the Closing Date the Investors
and their special counsel shall have received copies of the following supporting documents:

(1)  (a)  copies of the Certificate of Incorporation of the Company, and all
amendments thereto, certified as of a recent date by the Secretary of State of the State of
Delaware

(b) a certificate of said Secretary dated as of a recent date as to the due
incorporation and good standing of the Company and listing all documents of the
Company on file with said Secretary

(c) a telegram or telex from said Secretary as of the close of business
on the next business day preceding the Closing Date as to the continued good standing of
the Company

(d) a certificate of the Secretary or an Assistant Secretary of the
Company, dated the Closing Date and certifying: (1) that attached thereto is a true and
complete copy of the Bylaws of the Company as in effect on the date of such
certification; (2) that attached thereto is a true and complete copy of resolutions adopted
by the Board of Directors of the Company authorizing the execution, delivery and
performance of this Agreement and the Registration Rights Agreement, the issuance, sale,
and delivery of the Convertible Preferred Shares, and that all such resolutions are still in
full force and effect and are all the resolutions adopted in connection with the transactions
contemplated by this Agreement; (3) that the Certificate of Incorporation of the
Company has not been amended since the date of the last amendment referred to in the
certificate delivered pursuant to clause (b) above; and (4) the incumbency and specimen
signature of each officer of the Company executing this Agreement and the Registration
Rights Agreement, the stock certificate or certificates representing the Preferred Shares
and any certificate or instrument furnished pursuant hereto, and a certification by another
officer of the Company as to the incumbency and signature of the officer signing the
certificate referred to in this paragraph (d); and

(e) such additional supporting documents and other information with
respect to the operations and affairs of the Company as the Investors or their special
counsel may reasonably request.

All such documents shall be satisfactory in form and substance to the Investors and their
counsel.
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Section 6.17. Reasonable Satisfaction of Investors and Counsel.  All instruments
applicable to the issuance and sale of the Convertible Preferred Stock and all proceedings taken in
connection with the transactions contemplated by this Agreement shall be reasonably
satisfactory to the Investors.

Section 6.18. Exon-Florio.  Any of the following shall have occurred:  (a)  the review
period under Section 721 of Title VII of the Defense Production Act of 1950, as amended (the
“Exon-Florio Act”), during which the President of the United States (the “President”) or his
designee may commence an investigation of the transactions contemplated by this Agreement,
shall have expired without such investigation having been commenced; or (b) such investigation
shall have been commenced and (i) the period under the Exon-Florio Act during which such
investigation must be completed shall have expired or Purchaser shall have received notice that
such investigation has been completed and (ii) the period under the Exon-Florio Act during which
the President may announce his decision to take action to suspend, prohibit or place any
limitations on the transactions contemplated by this Agreement shall have expired without any
such action being threatened, announced, or taken or (c) the President shall have announced a
decision not to take any such action.

Section 6.19. Expiration of HSR Waiting Period.  The applicable waiting period under
the Hart-Scott-Rodino Antitrust Improvements of 1976 shall have expired or have been earlier
terminated without action by the Justice Department or the Federal Trade Commission to
prevent consummation of this Agreement.

ARTICLE VII

MISCELLANEOUS

Section 7.1. Expenses.  The Company and the Investors will each bear their
own expenses, including legal fees, in connection with this Agreement.  Legal fees incurred by the
Investors will be payable by the Company but not in an amount to exceed $                   .

Section 7.2. General Indemnity.  Unless the Founders are to make and/or stand behind
the Company’s representations, warranties and covenants, there is usually not much point in an
elaborate indemnification section.

Section 7.3. Remedies Cumulative.  Except as herein provided, the remedies provided
herein shall be cumulative and shall not preclude assertion by any party hereto of any other
rights or the seeking of any other remedies against the other party hereto.

Section 7.4. Certain Fees and Expenses.  If the Investors shall employ counsel for
advice or other representation or shall incur legal or other costs and expenses in connection with
(i) any amendment or modification proposed by the Company of this Agreement, the Certificate
of Incorporation of the Company or the Registration Rights Agreement, or (ii) any litigation,
contest, dispute, suit, proceeding or action instituted by the Investors or any of them, in respect
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to the enforcement of the Investors’ rights under this Agreement, the Convertible Preferred
Shares or the Registration Rights Agreement, then, and in any such event, the attorneys’ fees
arising from such services and all expenses, costs, charges and other fees of such counsel incurred
in connection with or related to any of the events or actions described above shall be payable by
the Company [The Founders].

Section 7.5. Brokerage.  Each party hereto will indemnify and hold harmless the
others against and in respect of any claim for brokerage or other commission relative to this
Agreement or to the transaction contemplated hereby, based in any way on agreements,
arrangements or understandings made or claimed to have been made by such party with any third
party.

Section 7.6. Severability.  Whenever possible, each provision of this Agreement shall
be interpreted in such a manner as to be effective and valid under applicable law, but if any
provision of this Agreement shall be prohibited by or invalid under applicable law, such
provisions shall be ineffective to the extent of such prohibition or invalidity, without invalidating
the remainder of such provision or the remaining provisions of this Agreement.

Section 7.7. Parties in Interest.  All covenants and agreements contained in this
Agreement by or on behalf of any of the parties hereto shall bind and inure to the benefit of the
respective legal representatives, successors and assigns of the parties hereto whether so
expressed or not.

Section 7.8. Notices.  Notices required under this Agreement shall be deemed to have
been adequately given if delivered in person or sent by certified mail, return receipt requested, to
the recipient at its address set forth in Exhibit 6.2 or such other address as such party may from
time to time designate in writing.

Section 7.9. No Waiver.  No failure to exercise and no delay in exercising any right,
power or privilege granted under this Agreement shall operate as a waiver of such right, power or
privilege.  No single or partial exercise of any right, power or privilege granted under this
Agreement shall preclude any other or further exercise thereof or the exercise of any other right,
power or privilege.  The rights and remedies provided in this Agreement are cumulative and are
not exclusive of any rights or remedies provided by law.

Section 7.10. Amendments and Waivers.  Except as herein provided, this Agreement
may be modified or amended only by a writing signed by the Company and by the Holders of
[51%] [all] of the Convertible Preferred Stock (the “Required Majority”).  Each Investor
acknowledges that by the operation of Section 7.10 hereof the holders of fifty-one percent [51%]
of the outstanding Convertible Preferred Stock (and Common Stock issued upon conversion
thereof) will have the right and power to diminish or eliminate all rights of such Investor under
this Agreement.
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Section 7.11. Rights of Investors.  Each holder of Convertible Preferred Stock (and
Common Stock issued upon conversion thereof) shall have the absolute right to exercise or refrain
from exercising any right or rights that such holder may have by reason of this Agreement or any
Convertible Preferred Stock, including without limitation the right to consent to the waiver of any
obligation of the Company under this Agreement and to enter into an agreement with the
Company for the purpose of modifying this Agreement or any agreement effecting any such
modification, and such holder shall not incur any liability to any other holder or holders of
Convertible Preferred Stock with respect to exercising or refraining from exercising any such right
or rights.

Section 7.12. Survival of Agreements, etc.  All agreements, representations and
warranties contained in this Agreement or made in writing by or on behalf of the Company [and
Founders] or the Investors in connection with the transactions contemplated by this Agreement
shall survive the execution and delivery of this Agreement, the Closing, and any investigation at
any time made by or on behalf of any Investor. Notwithstanding the preceding sentence,
however, all such representations (other than intentional misrepresentations) and warranties, but
no such agreements, shall expire three years after the date of this Agreement.

Section 7.13. Construction.  This Agreement shall be governed by and construed in
accordance with the procedural and substantive laws of [the State of New York] without regard
for its conflicts-of-laws rules.  The Company agrees that it may be served with process in the
State of New York and any action for breach of this Agreement prosecuted against it in the courts
of that State.

Section 7.14. Entire Understanding.  This Agreement expresses the entire
understanding of the parties and supersedes all prior and contemporaneous agreements and
undertakings of the parties with respect to the subject matter of this Agreement.

Section 7.15. Counterparts.  This Agreement may be executed in one or more
counterparts, each of which shall be deemed to be an original but all of which taken together shall
constitute one agreement.

Section 7.16. Remedies.  [The Investors will not initiate or join in any action claiming
against the Company or any of its officers or directors, in whole or in part, pursuant to the
Racketeers Influence Concept Organization Act or alleging a violation of any such director’s or
officer’s duty of loyalty under Delaware law unless an actual (versus construed or imputed)
criminal act or violation is alleged in good faith to have been made by the defendant directly and
personally.]

Section 7.17. Assignment; No Third-Party Beneficiaries.

(a) This Agreement and the rights hereunder shall not be assignable or
transferable by the Investors or the Company except in the case of an Investor, in
accordance with the restrictions on transfer set out in [identify location of restrictions if
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any] or in the case of the Company by operation of law in connection with a merger,
consolidation or sale of substantially all the assets of  the Company without the prior
written consent of the other parties hereto.  Subject to the preceding sentence, this
Agreement shall be binding upon, inure to the benefit of and be enforceable by the parties
hereto and their respective successors and assigns.  The assignment by either Investor on
a nonexclusive basis of any rights under this Agreement to any such transferee shall not
affect or diminish the rights or obligations of such Buyer under this Agreement and in no
event shall any assignment relieve either Investor of its obligations hereunder.

(b) Except as provided in Section 7.19(a), this Agreement is for the
sole benefit of the parties hereto and their permitted assigns and nothing herein expressed
or implied shall give or be construed to give to any Person, other than the parties hereto
and such assigns, any legal or equitable rights hereunder.

ARTICLE VIII

TERMINATION

Section 8.1. Termination.  This Agreement may be terminated at any time
prior to the Closing:

(a) by mutual consent of the Required Majority and the Company;

(b) by either the Company or the Required Majority if the Closing
shall not have occurred by [Month] [Day], 1994, provided that the failure to consummate
the transactions contemplated hereby is not a result of the failure by the party so electing
to terminate this Agreement to perform any of its obligations hereunder.

Section 8.2. Effect of Termination.  Except for the obligations of Section 4.1(f) hereof,
if this Agreement shall be terminated pursuant to Section 8.1, all obligations, representations and
warranties of the parties hereto under the Agreement shall terminate and there shall be no
liability, except for any breach of this Agreement prior to such termination, of any party to
another party.

ARTICLE IX

ARBITRATION

If at any time there shall be a dispute arising out of or relating to any provision of this
Agreement or any agreement contemplated hereby, such dispute shall be submitted for binding
and final determination by arbitration in accordance with the regulations then obtaining of the
American Arbitration Association.  Judgment upon the award rendered by the arbitrator(s)
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resulting from such arbitration shall be in writing, and shall be final and binding upon all involved
parties.  The site of any arbitration shall be within [City], [State].
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement under seal as
of the date first above written.

NEWCO, INC.

By                                                                               
President

Investors:

                                                                                    

                                                                                    

Founders:

                                                                                    

                                                                                    


